liri 


m  *■ 


'  9 

U  luiki  ^ik^iM  tit  I 


Digitized  by  Google 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


SUPREME  COURT 


AKD  IN  TIB 


coum  loa  the  correction  of  errors 


STATE  OF  NEW-YOEK. 


BY  HIRilM  DKNIO, 
CooiMilIar  al  Law. 


VOL.  UL 


NEW  YORK: 
BANKS  h  BBOTHERS^  LAW  PUBLISHERS^ 

No.  144  K A88A.U  BTBBBT. 
AlfBANT:  4?5  BBOADWAT. 
1859. 


Digitized  by  Google 


Entered  according  to  set  of  Congress,  in  the  7(*ar  one  tlumsaml  eight  hundred  and  (oitj  tlgU 

Bt  GOUL,    ».-^  JLa  4;  GOULD, 
in  the  clerk's  office  of  the  district  court  of  the  oorthem  distrkt  of  Unr-Y  .k. 


Digitized  by  Google 


MEMBERS  Of  TH£  COURT 

GOEllEGIION  OF  EBROKS, 


ADDISON  GARDINER,  Prrv  l^nt  of  the  Senaie. 

REUBEN  H.  WALWORTH,  ChanceUar. 

GREENE  C  BUOymy.  Ck.  J.}  j   ..  ... 
SAMUEL  BEAUDSLEY,         S  i"^^^^  % 
FREEBORN  G.  JEWETT,  ) 


SENATORS. 

FIRST  D  I  S  T  III  C  T. 

JOHN      LOTT,  I    GEORGE  F0L80M, 

DAVID  R.  FLOYD  JONES,  |    EDWARD  8ANF0RD. 

SECOUD  DtftTBlCT. 

ABRAHAM  A.  DEYO,  |    ROBEKT  DENMSTON, 

JOSHUA  B.  SMITH,  |    8AXT0N  SMIXa 

THIRD  OXflTRtCT. 

JOUS  C.  WPJGUT,  I     JOHN  P.  BEEKiMAN, 

STEPHEN  C.  JOHNSON,  |     WM,  H.  VAN  bCHOONUOVEN 

FOURTH  DISTRICT. 

THOMAS  R.  MITCHELL  I     AUGUSTT'S  C.  HAOT, 

UltVlLLE  CLARK,  |     SAMUEL  YOUNG. 

FIFTH  DISTRICT. 

CARLOS  P.  SCdVIL,  I     ENOCH  E.  TALCOTT, 

THOMAS  BARLOW,  |     JOSIll  A  A.  SPENCElt. 

SIXTH  DISTRICT. 

CALVIN  T.  CHAMBERtAlN,       j     GLOUGii  D.  BEERS. 
CLARK  BURI9HAM,  |     THOMAS  J.  WHEELER. 

SEVENTH  DISTRICT. 

JOHN  PORTER,  I     HENRY  J.  SEDGWICK, 

ALBERT  LESTER,  |     RICHARD  H.  WILUAMS. 

EIGHTH  DISTRICT. 

HARVET  PUTNAM,  I    CARLOS  EMMONS, 

FREDERICK  F.  BACKUS,  |    QIDEON  HARD. 

[3] 


Digitized  by  Google 


I 


JUSTIC£S  OF  THE  SUPK£M£  GOUHT. 


GREENE  C.  BRONSON,  CkirfJutUce. 

SAMUEL  BEARDSLEY,    )  j 
FREEBORN  G.  JEWETT,  J  -""'^ 


GIBCUIT  JUDGES. 


FIRST  CIRCUIT, 

JOHN  W.  EDMONDS. 
8BWARD  BARCULa 

TUmO  CIRCUIT, 

AMASA  J.  PARKBR. 

FOURTH  CUCUIT, 

JOHN  WILLARD. 


FIFTH  CIIICDIT, 

PUILO  QRIDLEY 

8IXTU  ClUCCIT, 

HIRAM  GRAY. 

«fiT£NTU  CIRCUIT, 

BOWEN  WHITING 

moBTa  aRCDiT, 
NATHAN  DAYTON 


JOHN  VAN  BUREN,  Attorney  GmtraL 


Digitized  by  Google 


CASES 

REPORTED  IN  THIS  YOLUMK 


A 


AViW,  Bank  of  Salina  v   181 

Ablon,  Hargous  r   406 

AiianwiFB^T   190 

II   T..    610 

.  Wulsh  V   12o 

Albany  In^-  C<i.f  iiowaid  v.   301 

Alexander  V.  Carpenter,   26(j 

Allen  V.  Culver,   284 

Anstice  v.  Holmea,   244 

Arenn,  Afeaoa  v.  .'.  458 

Areioa  v.  Aicsoo,   458 

AnpU    SmidiH  ».  435 

B 

Baker,  Cuurtnrv  r  «.....*.....•...  27 

 ,  Rich  V  .'   79 

Bank  of  Salina,  Henry  v   59.1 

— —              V.  Abbot,   161 

Beardslcr  v.  Dygort,   380 

Becker,  ktHMiholts  V   346 

Bccffi,  Jjwift  V   70 

Bennett,  ex  parte,  ;   175 

Blniu  hiird  V,  Nejillc,   37 

Diunt  V.  McConnick,  »  

Booebard  v.  Diaa»M   S'H 

 ,  Dias  r   610 

Bower  v.  Ticrmann,   378 

Boyd,  Manuf.  ic  Mcrdi.  Bank  oi 

the  Northern  Liberties  v   2')7 

Bradley,  Van  Renaadaer  v   135 

—  T.Bprwdl,  ,   61 

■  T  ,   261 

fltady,  MeCosker  v   610 

Brigfa,Pcok  V  ;   107 

— —.Smith  V   73 

'  1  Superrlaora  of  Onondaga  y..  173 
BbMpn,  Wilbur  v.  356 


340 


Bonn,  McDonald  v  •....«•.*.••••  45 

Borckle  v.  Eokart»  SI9 

Bonvall,  Bradley  t   61 

 i   r.   m 


O 

Carpentrr,  Alexander  v   366 

Culht  ll.  Piatt  V   604 

Chambcrlin  v-  Griggs^   9 

Charles,  People  v   212 

 ,   r  »   610 

Charter  v.  Stevens,..   33 

Chorch,  Kellogg  v  ..^   228 

Churchill  v.  Hunt,   :m 

Claris,  matter  of,  _   167 

 V.  Denure,.  „   ind 

Clutc,  Cluic  v........   263 

t  lute  V.  (  lute,   263 

Cwlcjititrton  T.  Daria,   16 

 V.  —  „   610 

Collen,  Cufick  t   267 

Conover  t.  Mot  Ins.  Ca  of  Albany,  254 

Cook  V.  :\IcDocl,  ,..  317 

Cooke,  Waahbura  v.   110 

Coona,  Ncnton   ....•>«•..»*•••  190 

Cornell  r.  Moulton,  ^   13 

Coming  t.  McCuHongb,..  589 

GanrtiMf    Bakor,   97 

Culver,  Alirn  v  384 

Curiin  v.  Fmo,  »...»..   3^ 

Curtis  r,  JonM,.....^.,.,^....^   630 


Gniick  V.  Oohw^,., «  967 


D 

Danks  V.  Quackenbmhy*. •••—•••*••>  604 
Dvna,  CoddiDglaii  ▼,,.„••..•♦•—••*  M 


in 


CASES  &EPORTED. 


Davis,  Codditiffton   610 

X)clamatcr  V. nero«»   3Iii 

■  T.  ,   310 

DenOK,  Clark  T  319 

Devendorf,  Weaver  y   117 

Dias,  Bouchard  v   938 

—  V.  Bouchard,   fJlO 

Doiemua  t.  Kinney   178 

Dofiucdyt  KanooM  ▼•••••'••«■•••■•«••  •  S67 

Doughty  V.  Hope,   349 

 V.  ,   894 

Djgcrt,  Beardsley  v  380 


£ 


Earl  V.  Spooner,   3-16 

Eekact,  Buckle   279 


FeUowa  v.  Frentis8p............«....M  512 

Finn,  Gonin  v..  S29 

First  Rcf.  Protestant  Dutch  Chareh 

of  Fort  riain*  Phelpa  v..  264 

Fowler  t.  8tatrn.....M   164 

Fmier  v.  Wcateia,.   CIO 

Fradand,  Gmcie  t.  :   609 


G 


Gallup,  Hodge  ▼.   527 

Gardner  v.  Hcartt,   232 

Garrett  v.  Scoaten,  m..**...  334 

Grade  v.  Frecland   609 

Graves  v.  McKeoni.   610 

Griffith  V.  Welto,  -  226 

Griggs,  Cbamberiia  v.   9 

Ovoavaoof  t.  Ki^ara,.... 867 


H 


Haddon.  Pcoplo  v  i.   220 

Hall,  Whilinar>I»  v-   375 

Halstead,  Spencer  v«   610 

Harbock.  W  illaid  v.   2fi0 

Hargoua  v>  Ablou,   40(3 

Bama,  Tan  VaHunhUsli  t...:.... . .  1 62 

fiayes,  Stone  v   575 

Hcaloy,  Williams  v   363 

Hcartt,  Gardner  v  .^.r'.....  232 

Henderson,  Henderson  y.   314 

'I  V.  H enderson,   314 

Henry  v.  Bank  of  Salina^   593 

HenschcU  v.  .Mahler,   428 

Herter  v.  La  Fargc,   157 

Hodge  V.  Gallup,  •..«*.*......  527 

Hbaa  y.  Van  Uoesen  610 


Holmcsi,  Anstlee  v.....*...  •■■•>••  •  244 

Honeyman,  People  v                    .  13L 

IIo|>c,  Doughty  V   349 

 .  y   594 

Howard,  SSiblay  v   73 

— — —  y.  Albany  Ins.  Ca  *•...  301 

Hunt,  Churchill  v   321 

 ,  Stocking  V     374 


Jackflou,  People  v..   101 

Jenkins,  Woollier  y   187 

Jonks  V.  Smith  593 

Jerniaine,  Waggoner  v...  306 

Jonc8,  Curtis  v  590 

Johnaton,  Van  ^orea    183 


Kanousc  v.  Domicdy,   . .  567 

Kast  V.  Kiithcrn   344 

Kathcrn,  Ka^t  v   344 

Kecnholts  v.  Urckcr,   346 

Kellogg  v.  Church   228 

Kutac^t  Doremus  y.   178 


Ladoa,  Nerin  y...   43 

 ,   V   437 

I-^  Fargc  V.  Ilcrtcr,   157 

Langvvorthy.  Marehant  y..  526 

L:insin«r.  S'locntn  v   259 

Larkin,  Willianjs  V   114 

Lewis  V.  Minor,.   103 

Luer,  WaydeU  v.»   410 


M 


Mahler,  Hcnschell  v   438 

Manuf.  &,  Mrrch.   Bank  of  the 

Nortlicm  Liberties  v.  Boyd,.  So7 

Marrliant  v.  Lnntrworthy,    526 

Marvin  v.  Richmond,   58 

Matthcwson  v.  Welter,   52 

McCorniick,  Blunt  v   283 

McCoskcr  V.  limdy,   tilO 

McCullouL'h.  Corning  v»   589 

McDocl,  Cook  v   b.'7 

McDonald  v.  Bunn,   45 

McFarlan,  Ulster  Co.  Bank  y..   553 

McKeon, Gnivrs  T.   610 

 y.  Whitney,  459 

Menck,  PurtriidgO  y.  ^,   G1Q 

Miles  V.  Fulrer^   84 


Digitized  by  Googl' 


CASES  RBPORTfiD. 


Mniiken  r.  Srlyc^  ^   54 

Milliua  V.  Shafer^   60 

Miner,  Lewis  r.  ^  103 

Mitciwll,  Moehrinif  v  „  610 

Mochringv.  Mitchell,   610 

Morris  V.  People,   381 

Blolt,  PoBllej  V   353 

Moulton,  CmTicH  v   .    I  J 

Mat  Ins.Ck».of  Albany,  Conovcr  v.  254 


N 


NesUe,  Blanchard  v  „   37 

N«vm  T.  LMloi^  „  „   43 

 V-  ,  437 

Morton  V.  Coons,   ,^   130 


Morris  .. 
T.  Adams,. 

T. 


Partridpe  v.  Menck,   Gin 

Pay'ic,  People    sh 

Peck  V.  Briggs,   107 

Fierce,  I>elamater  v   315 

Psople,  Morris   381 

  190 

  610 

 «   219 

  610 

— —  r.  Hadden,   220 

 V.  Tloncyman,..,.,,,..,.,.,.. .  12L 

—  T.  Jackson,^   101 

■  Payne  „   {j^j 

 V.  Tajkw,   91 

 V.  y  «   99 

Ftielps  v.Flrat  RefllVoteiUnt  Dutch 

(  luirchof  FortPbia  964 

I'  itit,  nicev  „   81 

 V.  Calhrll  604 

Po^tli y  V.  Moft   353 

Fn^iitis.^,  Fellows  V.  «.,»,,,  512 

Priest,  Rc^n  r-.  «   163 

Fulmt  Mitoe   84 


a 


Quaekenbuih,  Danki  T...1  5M 


Rajoor,  Shove  v  „   77 

Ret^an  t.  Priest^  «  

Rice  V.  Piatt,  ^„„  

Rich  V.  Bakcrr  

BiehmoDd,  Marvin  t.  

RubcrteoD  v.  She  it!,  ^  

Bogen,  GrosTenor  y.  


163 
HI 
79 
58 
161 
S67 


Raekau  ▼.  £rfaii|. 


▼n 

327 
MO 


8 


•  a  •  •  •  • 


!••«*•••»••  •  •  • 


2f  1 

2(:d 

485 


Saltas,  Simera  v»,....^;.,„ 
Sandibrd  Y.  Snehdr,  

Schooninakcr  v.  Slieclj,    

Scouteo,  Garrett  v.  334 

8elye»MinikeiiTi......   54 

Shafrr,  Mitlius  v  «   60 

Shocly,  Sohoonmakcr  v.   485 

Sheiir,  RobertMiB   IJI 

Sherman,  Wbiley  T-........„.«   18$ 

Shove  V.  Raynor^  77 

Shufelt,  Whitney    165 

Sibley  V.  Howard, .„  ^   70 

Simera  r.  Saltus,  ^  «   314 

fiinckir,  Sandford  969 

Slociim  V.  Lnn»injf,.„,.„„,„^   $59 

Smith,  Argtiil  v-  435 

 ,  Jcnks  r-.  ,.,.„■   599 

  V.  Hriggs,  «   73 

."Miydtr,  Taylor  V  245 

Spear  v.  WardcU,   807 

Spencer  r.  H  il^trad,   610 


Spooner,  Eail  v   346 

Starr,  Fowler  ?  ,.,  ]84 

Stevena,  Clmrter  v   33 

 —  T.  Rowe,   327 

 J-  V.  Wilson,  472 

Stocking  V,  Hunt,   274 

Stone    Hayca^   575 

Suprrvisr.ri  of  Oaondam  t.  IBHrn,  173 
Swift  V.  Been,  70 


Taylor,  People   ni 

 » — —    yy 

 V.  Snydrr   145 

Thompson  v.  Vulorino,   1 79 

Tiermann,  Bower  ▼   379 

TriiHtccs  of  Wilson  CoUeguite  Iiwtt. 

tute  V.  Van  Uorae^   171 


u 


Vkte  County  Bunk  v.  McFarlan,.  553 


Valarino,  Tliowipeem  t.   179 

Van  Hocscn,  IIkch  v.   QiQ 

Van  Home  v.  Truateea  of  Wilaon 
Collegiate  loetitQt^   I7I 

Vsn  Keomi  V.  JolinitoiiH   18S 


Digitized  by  Coogle 


VUl 


CASES  REPORTED. 


Van  Rensselaer    Bradley,   135 

Van  Valkenburgh  t.  Uamoi... ......  162 


w 


Waffffoner  t.  Jennain^ 
Wabn  V.  Adams,.. 

Wardell,  Spear  v  

Washburn  v.  Cooker  

 ,  WoodWBid  V, 


Waydeil  Luer,  

WoaTer  t.  X^Tduiorff  ......*.•*• 


906 

1525 
607 
110 

3  Gil 
410 
117 


Wtller,  Matthcwson  v.   tt 

Wells,  Griffith  T.  ........•.».«.•«»•.•.  396 

Western,  Frazer   610 

Whiley  t.  Sherman,   185 

Whitraarsh  v.  Hall^   375 

Whitntfjri  McKeon  v  452 

  V.  Shufelt,   165 

Wilbor  T.  Brown,   356 

Willard  y.  Harbcck,.,....;   260 

WiUiama  v.  Hr-il.  v,   363 

■  ■     V.  Larkm,   114 

Wilson,  Stevens  v  «.*..*...   473 

NVoodwnrfl  v  Wnaliburn,..   369 

Wooster  v.  Jeukios,...   1CI7 


.  ij  i^od  by  Google 


CAS£S 


ARGUED  AMD  DBTSKMIKBD 
Df  m 

SUPB£M£  COURT 

or  m 

STATE  OF  NEW-TORK, 

W  MAY  TERM,  1646. 

♦ 

COMTiNUSD  FBQM  TOL.  II. 


Cu^MBERLiN  and  another  vs.  Griggs. 

ir«  bwdm^tpctilioniiigftr  likdiMl»i|B  ia  IIm  doliiet  oooH  of  flio  VtM  BtalM^ 
gbo  to  •  ondilor  wbo  iioppoiing  sneh  diaobaif*^  aumij  or  prapvtj  to  wididmw 

fan  ofipoiition,  which  he  accepts  and  accordingly  ceaaes  to  oppoMii fho  transacUoQ 
is  not  such  a  fraud  h  will  wnid  the  diiobtigo  wbeo  pleaded  to  an  aotioo  tat  on 
■nteoedent  ddit 

Demurrer  to  a  replication.  Declaration  in  debt  on  judg- 
ment. Plea,  a  discharge  under  the  bankrupt  act.  granted  De- 
cember 6th,  1842,  upon  a  voluntary  application.  Replication, 
Prcdudi  non,  because,  <fec.  the  discharge  and  certificate  were 
obtained  by  the  defendant  by  fraud,  contrary  to  the  provisions 
of  the  act  of  congress,  entitled,  &c.  specifying  the  following 
alleged  8€t  of  fraud,  ^iz:  upon  the  d^endant's  presoiting  to  the 
district  court  his  petition  fi>r  a  certificate  and  discharge^  an  order 
was  made  that  the  ereditois  shew  cause  on  the  sixth  day  of 
September,  1842,  why  the  defendant  should  not  receive  such 
disdiarge ;  and  on  that  day  W.  R  Bend,  a  creditor  of  the  defen* 
dant  who  had  proved  his  debt,  appeared  and  contested  the  defen- 
dant's right  to  a  discharge,  and  according  to  liie  rules  and  practice 

Vol.  IIL»  2 


[Q  CASES  IN  THE  SUPREME  COURT. 

CbambcrlLa  r.  (iiiggs. 

of  the  court,  filed  a  statement  in  writing  of  the  grounds  of  his 

objections,  wliich  statement  is  set  forth ;  and  it  is  therein  al- 
leged, amongst  other  things,  tliat  the  defendant  had  wilfully  con- 
cealed two  certain  promissory  notes  belonging  to  him,  which  are 
sufficiently  described.  Tlie  replication  proceeds  to  aver  that 
the  defeDdant,  in  order  to  induce  the  creditor,  Bend,  to  cease  and 
desist  from  his  just  opposition  to  the  granting  of  the  discharge^ 
and  for  the  sole  purpose  of  procuring  the  discharge  to  be  granted, 
did  corruptly  and  fraudulently,  contrary  to  the  act^  agree  to  give 
and  did  give  to  said  Bend  divers  goods  and  chattels,  6cc»  of  the 
value  of  $1000,  and  did  thereby  iiiduce  him.  to  withdraw  his 
opposition ;  and  that  Bend,  in  consideration  of  the  premises  and 
without  the  knowledge  or  assent  of  the  plaintiffs,  and  to  enable 
the  defendant  to  obtain  his  discharge,  did  withdraw  his  opposi- 
tion, whereupon  tlie  district  court  <iTnntcd  liie  discharge  and  cer- 
tificate, &,c.   Verification.   Demurrer  and  joinder. 

M.  T.  Reijnoldsy  for  the  defendant.  The  plaintifis  had  no 
vested  right  in  having  the  opposing  creditor  continue  his  oppo- 
sition. It  is  not  alleged  that  any  of  the  facts  specified  in  the 
statement  of  the  objections  are  true,  or  that  any  fxaud  or  wilful 
concealment  had  been  practised  by  the  defendant  The  cases 
under  the  English  bankrupt  act  are  inapplicable,  for  by  that 
tern  it  is  provided  that  if  the  bankrupt  obtains  his  discharge 
"  unfairly"  it  will  not  avail  him.  This  is  a  word  of  very  extensive 
nicaninsf,  nnd  may  well  be  held  to  reach  such  a  case  as  this. 
There  too  the  bankrupt  is  obliged  to  swear  that  lie  has  "fairly" 
obtained  the  requisite  amount  of  his  creditors  to  subscribe  his 
certificate.  (Eden  on  Bankrupt  Law,  401 ;  id.  Appendix^  p, 
17d.)  Nor  ate  the  coses  under  our  insolvent  law  applicable,  ibr 
there  the  debtor  is  obliged  to  swear  that  lie  has  not  given  any 
property  or  other  thing  to  any  creditor  to  induce  him  to  petition 
(2  R.  iSt  17,  §  7.)  No  other  fraud  can  be  set  up  to  avoid  a 
discharge  than  that  specified  in  the  fourth  section  of  the  act 

N.  H'dJ,  Jr.  for  the  plaintiffs.  1.  Any  conduct  of  the  debtor 
contrary  to  the  spirit  and  intention  of  the  act,  and  subversive  ol  its 
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general  object  nnd  desig'n  renders  the  discharge  void.  {Ham- 
mond y.  Webb,  10  Mod,  282;  People  v.  Utica  Iks.  Co,, 
15  Mn.  358 ;  Jackson  y.  CoUinsy  3  Cotoen,  89 ;  Dwar* 
on  Siat.  720,  730,  752 ;  Bom  Jbn,  4  Bam.  ^  Adalph, 
78.)  (a)  2.  Giving  a  creditor  money  to  induce  him  to  sign 
a  iMinknipfs  certificate,  renders  the  allowance  of  it  void ; 
and  there  is  no  diflerenee  in  principle  between  such  an  net 
and  the  transaction  disclosed  in  the  replication  ui  this  case. 
(Robson  V.  Calzpf  Doug.  228;  Holland  v.  Pajmnr,  1  B. 
4*  P.  95;  Fx  parte  Butt,  10  Ves,  360;  Ex  parte  Hall, 
17  id.  63  J  Ex  parte  Gibson,  6  ic/.  5 ;  Sumner  v.  Brady,  1  i?. 
Bl.  647.)  3.  Security  given  to  secure  a  creditor's  sssent  to  the 
bankrupt's  certificate,  or  to  procure  him  to  become  a  petitioner 
for,  or  to  induce  the  withdrawal  of  opposition  to  his  dischaige 
under  bur  insolvent  laws,  has  often  been  held  void,  on  the 
ground  that  itoperetes  as  a  fraud  upon  the  law.  {Rogers^,  Kings- 
loft,  2  Bing.  441 ;  Jaekmon  v.  MUMU,  13  Ves.  561 ;  Payno 
V.  Eden,  3  Gained  Cas.  214 ;  Waiie  v.  Harper,  2  Mn.  386 ; 
Bruce  v.  Lee,  4  id.  410 ;  Ycomans  v.  Chulttrion,  9  u/.  21IG  ; 
Wiggin  V.  Brush,  12  id.  309;  Tuxbury  v.  Miller,  19  ui. 
311 ;  /S/iar/?  v.  4  /ia/s^.  352,) 

By  the  Comij  Jewbtt,  J.  The  replication  is  plainly  bud. 

It  docs  not  siiow  tiint  llic  defendant,  in  obtaining  his  disch.irire, 
coniniiUed  any  fraud  under  the  bankrupt  act.  The  snl  stancc 
of  the  allegation  is  that  Bend,  one  of  his  creditors,  proved  ins 
debt  and  filed  certain  objections,  in  opposition  to  liis  beiricr  dis- 
charged, some  of  which,  if  well  founded  and  proved  or  admitted, 
might  have  been  sufilcient  to  prevent  his  discharge  from  being 
granted ;  that  the  defendant  induced  Bend,  for  a  certain  considera- 
tion paid  him  hy  the  defendant,  to  withdraw  his  opposition.  It 
is,  however,  no  where  alleged  that  the  objections  or  either  of 
them  were  well  focmded.  Without  such  an  allegation,  the 
charge  of  fraud  has  no  basis,  beyond  a  strong  inference^  whijpK 
is  not  sufficient. 

Judffnient  ioi  liic  defendant. 
(W)  Bee  abo  /n     matter  •/ Bunt,  (7  Win^.93B^ 
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Cornell  w.  Moulton. 

Tbo  delivery  of  process  to  the  constable  'u  no  part  of  the  officiiJ  dot/  of  ■  jittot  9t 
the  peace.    Per  Cur.  Bronpoji,  C.  J.  (fjW'i.'i/^i'^. 

Accordingly,  where  the  statute  ol  Umitations  was  pleaded  in  a  justice's  court  and  H 
WM  neoeipaiy  ibr  tbo  plaintiflT  in  older  tooToid  the  atatate  to  diew  that  the  suit 
was  oommflDced  on  ihajmrUwidk  daj  of  tin  nMOth,  Um  coottaMe^  romm 
ing  tlwt  the flOBiDooi  wu  eemdoo  Oatfiftemtki  asLo,  that  tboJotUeo  cooM 
net  eet  upon  his  own  knoirledfe,  Chat  the  ■onunoiui  wm  ddivered  to  the  eonete- 
ble  on  the  fourteenth,  bat  the  phuntlfi*  shodd  ham  called  %  witMai  t»  fmn  that 
fact.    Per  Cur.  Biiox»o?i,  C.  J.  di*$enting. 

And  though  the  5urnmon3  was  dafcd  on  (he  fourteenth,  and  the  jnstircm  his  return 
to  the  certu/rari  stated  tliatbc  delivered  iloii  ihosame  day  toa  constable  to  be  served, 
euch  statement  cannot  be  regarded  by  tiie  common  pleas  or  this  court  in  review- 
ing the  judgment  of  the  justice.  Per  Cur*  BioifaoN,  C.  J.  dtatetOing, 

Where  no  tone  of  payment  ii  mentioned  in  a  nole^  it  ia  payable  ianaediatdj.  JPir 
numaoii,C  J. 

Where  n  Biuninoin  in  a  jiiitiee*e  Mart  ie  lelanMd  ae  htYtoir  be«  ee 

the  justice  issues  another  summorui,  the  anit  ie  legiilly  oontinaedtand,  in  respect  to 
the  defence  of  the  slatute  of  limitations  is  deemed  to  hate  been  commenced  when  the 
first  summons  was  dcUvered  to  the  constable  to  bo  ?crvcd.  Per  Bro.nso.n,  C.  J. 
In  compatin^  the  time  within  wliieh  an  act  is  rcqnire  J  in  br  done,  it  is  reckoned  by 
entire  days,  rejecting  fractions  of  a  day,  except  in  coses  ol  ucccs&ily.  Per  B&ox- 
aoH,  C.  J. 

And  when  an  aet  b  to  be  done  within  a  limited  peiiod,  the  ffait  day  is  generaOy 

eidoded.  Per  BaomNnr,  C.  J. 
Accordingly,  in  detetmhung  whether  the  elatnte  4^  Gnutationa  has  nm  agdnat  a 

demand,  the  day  on  which  the  action  ftccnied  IB  to  be  eachaded  tkom  the  com|a- 

tafion.    Per  Bro.>8on,  C.  J. 
Tiiercfore  where  a  note  payable  on  demand  was  made  on  the  fourteenth  day  of  i  cb 
niary,  1839,  a  suit  comii^ooced  on  the  fourteenth  day  of  Febnuryi  1845|  is  in  tiaw 
Per  Bronson,  C  J. 

Error  to  Orleans  C.  P.  Moulton  sued  Cornell  before  a 
justice  of  the  peace  by  summons  issued  on  thu  l  lth  of  February, 
1845,  returnable  on  the  21st  day  of  lliat  nionih,  and  which  the 
justice,  as  he  stated  in  his  return  to  the  certiorari,  delivered  on 
Ihd  day  it  was  issued  to  a  constable  to  be  served.  The  sum- 
moDS  was  duly  returned  as  having  been  served  by  copy  on  the 
15th  of  the  moDth.  The  plaintiff  appeared  on  the  letiini  day 
but  the  defendant  did  not  appear.  The  phuntiff  thereupon  a|k 
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plied  for  a  second  summons,  which  was  ou  that  day  issued  aud 
delivered  ta  a  ooiiBtablfi  to  be  served,  returnable  on  the  28th  of 
Fi^bnsny.  Tiua  mB  personally  served.  On  the  returo  day 
the  parties  appearei^  and  the  plaintiff  decioied  in  aBSumpsit 
The  defendant  pleaded,  1,  the  general  issue ;  and  2,  the  statute 
of  limitations ;  on  which  the  plaintiff  took  issue.  On  the  trial 
die  plaintiff  gave  in  evidence  a  promissory  note  made  by  the 
defendant)  of  which  die  ^sliowing  is  a  copy : 

"  $18,31.  For  value  received  I  promise  to  pay  Caleb  Crouch 
or  bearer  eighteen  dollars  thirty-one  cents.  €k>hocton,  Feb.  14, 
1839.  Stephen  Cornell." 

The  plaintiff  rested ;  and  the  defendant  moved  for  n  nonsuit, 
on  the  ground  that  the  statute  of  limitations  had  run  before  the 
suit  was  commenced.  He  insisted  that  the  firsi  summons  could 
not  be  regarded  as  the  commencement  of  the  suit;  but  if  it 
could,  the  statute  had  run  when  that  tnmmons  Issued.  The 
justice  overruled  the  motion,  and  gave  judgment  for  the  plaintiff; 
which  was  affirmed  by  the  common  pleas.  The  defendant 
biiiigs  error. 

Tucker  ^  James,  lor  plaintiff  in  error. 

&  JS.  Churchy  £)r  defendant  in  error. 

i 

By  iht  Caurif  Dronson,  Ch.  J«  As  no  time  of  payment  is 
mentioned  in  the  note^  it  was  payable  Immediately.  {See  Wen- 
man  V.  Mohawk  In9,  Ca»  13  Wend,  267.)  The  lemaining 
questions  are,  1.  When  was  the  suit  commenced?  and  8.  When 

did  (he  six  years  expire? 

Two  questions  are  aiadc  on  liic  commenceaieiit  of  the  suiL 
Upon  process  by  summons,  the  suu  is  conyidered  ns  commenced, 
so  as  to  save  the  statute,  when  the  process  is  delivered  to  the 
constable.  (2  R.  &\  227,  §  12.)  But  it  is  said,  that  there  was 
no  legal  evidence  before  the  justice  that  the  first  summons  was 
delivered  to  the  constable  before  the  16th  of  Febitmry ;  the  day 
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on  which  the  service  by  copy  was  made.  It  is  imdotiltedly 
true,  as  a  f]foneral  nile,  that  t!ie  justice  can  only  art  ii|x>ii  evi-j 
deace  which  is  laid  before  him  by  the  parties,  or  upon  their  ad- 
missions in  open  court.  But  he  may,  I  think,  take  judieial  uotiee^ 
and  act  upon  facts  within  his  own  knowledge  touching  the 
proceedings  in  the  particular  case  whers  the  question  is  made. 
Ifi  for  example,  an  adjoumment  is  asked,  the  justice  may  take 
notice  that  the  same  party  has  already  had  one  a^onmment ; 
or  if  a  question  is  made  about  the  pleadings,  the  parties  need 
not  call  a  witness  to  prove  what  was  done  and  said  nt  the  join- 
ing of  tlu;  issue.  The  justice  may  act  upon  his  own  knowledge 
of  those  matters.  The  time  when  the  first  process  was  issued, 
as  \v(  11  as  the  particular  kind  of  process,  are  among  the  thin2:s 
winch  the  justice  is  required  to  enter  in  his  docket.  (2  B. 
268,  i  243.)  He  states  in  this  case  that  the  first  process  was  a 
summons;  and  that  it  was  issued  and  delivered,  by  himself,  to 
the  constable  on  the  14th  day  of  February.  As  to  the  date,  the 
summons  would  speak  for  itself;  and  I  think  the.  justice 
might  well  act  upon  the  6ct  within  his  own  knowledge,  that 
the  summons  was  dellTered  to  the  officer  on  the  day  of  its  data 
If  it  had  been  delivered  to  the  party  or  some  third  person,  it 
wonld  have  been  necessary  to  call  a  witness  to  show  that  it 
reached  the  oilicer  on  the  14th  of  February.    But  not  so  here. 

Facts  of  which  the  justice  may  take  judicial  notice  for  the 
purpose  of  deciding  the  cause,  lie  may  return  in  answer  to  a 
certiorari.  Otherwise  a  judgment  might  be  reversed,  although 
it  was  rendered  upon  sufficient  grounds. 

It  is  further  urged  that  the  suit  commenced  by  the  first  siuih 
mons  was  disconthmed,  because  the  plaintiff  did  not  take  a  wa^ 
rant,  instead  of  a  second  summons.  (2  R.  S,  228, 1 18.)  But 
the  issuing  of  a  warrant  was  forbidden  by  the  non-imfmsonment 
act.  (Sfiat.  1831,  p.  403,  k  30,  31.)  The  suit  commenced  by 
the  first  summons  was  well  continued  by  the  second  summons, 
which  was  issued  on  the  day  of  the  return  of  the  first. 

The  case  then  comes  to  this  :  the  note  is  dated  February  14, 
1839,  and  was  payable  immediately  \  and  the  suit  was  com- 


« 
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menced  February  14,  1845.  The  question  is,  whether  the  stat- 
ute had  run  ?  The  defendant  insists  that  the  plaintiff  was  a  day 
too  late.  The  blatule  is,  that  the  action  "  shall  he  commenced 
within  six  years  next  after  the  cause  of  snqhACtiou  accrued." 
(2  £L  tS,  295,  §  18.)  If  .there  should  be  an  exact  computation 
of  the  time,  the  six  yeats  wotild  not  end  either  with  tiie  ^3th 
or  the  14lh  of  Febmary,  1845 ;  hut  would  taemiiiAte  on  the 
14th,  at  the  same  hour  of  the  day  that  the  contract  was  made. 
But  this  minatapess  ci  ioqniry  would  usually  be  attended  with 
greBi  difficulty,  witfiout  conductinsf  to  a  very  satisfactory  result. 
It  lias  tlicrcluie  been  generally  agreed,  that  in  the  computation 
of  time  for  doing  an  act,  the  fractions  of  a  day  shall  not  be  re- 
g^ardi  d,  except  in  casis  of  necessity.  When  the  act  is  to  be  per- 
formed within  a  certain  period  from  or  after  a  particular  event, 
the  time  is  reckoned  by  entire  daysi  and  the  only  difficulty  ia^ 
ia  determining  whether  the  day  on  wliich  the  particular  event 
oecuned  shall  he  mcluded  or  exdnded  from  the  eomputatioo. 
For  examine  $  if  a  party  may  appeal  within  ten  days  after  judg- 
ment, and  the  judgment  is  lendered  on  .the  £rst  day  of  the 
raond),  then,  if  the  first  day  be  included,  the  right  of  appeal  will 
terminate  with  the  tenth  day  of  the  month  ;  but  if  the  first  day 
is  excluded,  tlic  party  wili  have  liic  whoie  of  the  eleventh  day 
of  the  month  to  bring  the  appeal.  Where  the  question  has 
arisen  under  the  rules  of  practice,  it  has  been  2!"enerally  agreed 
that  the  first  day  should  be  excluded.  But  in  the  construction 
of  statutes,  the  decisions  have  not  been  uniform,  either  in  Eng- 
land or  in  this  country.  Sometimes  the  first  day  has  been  in* 
eluded,  and  at  other  times  it  has  been  eicluded.  The  case  of 
Preabrey  v.  fUfftdw,  (16  ilfdas.  193,)  is  precisely  in  point  for 
the  defendant  The  action  was  on  a  promissory  note  which  the 
defendant  had  admitted  to  be  due  and  unpaid  on  the  first  day  of 
November,  1811.  The  action  was  commeiiced  on  tiic  first  day 
of  November,  1817;  and  tli<j  court  held  tliat  the  statute  of  limi- 
tations had  run,  and  tlie  })iaintifF  was  a  day  too  late.  But  that 
case  is  not  in  accordance  witU  the  decisions  in  this  state.  Our 
cai«s  all  go  to  establish  one  unifi>rm  rtile,  whether  the  question 
arises  upon  the  practice  of  the  court,  or  the  construction  of  a 
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Statute  ;  and  the  rule  is,  to  exclude  tlie  first  day  from  tlie  com- 
putation. The  question  has  not  before  arisen  upon  the  statute 
of  limitations ;  but  it  has  bten  fully  settled  in  the  decisions  upon 
other  statutes  involving  the  same  principle.  (iSnt/der  v.  War* 
reHf  2  Cowen^  518 ;  Ex  parte  Dean^  id.  605 ;  Horn  an  v.  Imt 
well,  6  id.  659 ;  Wilcox  T,  Wood,  9  Wend.  346.)  When  the 
period  allowed  for  doing  an  act  is  to  be  reckoned  from  the  making 
of  a  COD  tract,  or  the  bappening  of  any  other  eren^  the  day  on 
which  the  event  happened  may  be  regarded  as  an  entirety,  or  a 
point  of  time ;  and  ao  be  exdnded  from  the  compotation. 

The  justice  was  right  in  holding  that  the  statute  had  not  run 
at  the  Uine  tlic  suit  was  commenced. 

Such  are  my  views  of  the  case.  But  my  brethren  are  of  opin- 
ion that  the  delivery  oi  the  process  to  the  constable  was  no  part 
of  the  official  duty  of  tlie  justice,  and  consequently  that  there 
was  no  legal  evidence  before  him  that  the  snit  was  commenced 
on  the  lith  of  Febmaiy.  Of  oonnte  the  return  of  the  justice  to 
the  certiorari  can  proye.  nothing  concerning  matters  which  were 
not  properly  before  him.  In  this  view  of  the  case^  the  snit  was 
oommenced  a  day  too  late. 

Judgments  leversed. 


GoDDiNOTON  vs,  Datis  and  others. 

Thu  mdcnet  of  « liill  or  note  may,  before  th«  fuf»  matures,  mak»  a  valid  agiMnMiit 
to  waive  a  presentment  and  notice  of  nOt^jaiuA,  Soth.  an  BgiomeBt  Am  doI 

leqoirc  a  considcrntinn  to  tinpport  it. 

Where  an  endorser  of  a  note  had  been  preferred  in  respect  to  his  liability,  in  an 
alignment  made  by  the  maker  for  the  benefit  of  his  creditors,  and  had  transferred 
to  the  holder  Us  interest  onder  the  assignment,  and  afterwards,  while  the  note 
waa  laniaf  to  natality,  wiala  to  tbo  IwUer,  aaying :  **  Yon  need  not  protflU  T. 
&a*inol«,diia&e.  fa&e^  and  I  wili  ynoM  the  nimaMily  pratast  thewof  ^ 
held  eoflieimt  to  dupenaa  with  a  pteacDtment  and  notice  of  noa'pajment 

The  letter  itself  withoot  the  other  circumstaneei,  would  have  been  a  valid  wafrer  of 

a  d'-mand  and  notice    P«r  Jbwett,  J. 

The  tens  jirotesf,  tboagb  etnetljr  inapplioable  to  a  j^umissory  note  meaxu  when 
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vMdinafenenlwaj,  thattepiiieeeMaytolietatatodwi^  P«r 

When  tiw  maker  of  a  note,  Mon  it  became  payable,  assigned  his  property  to  a 
ImlM  §K  tl>c  payment  of  hiii  debts,  preferring  Uie  endcrser,  who  tmnsferred  his 
inlerett  nndi  r  Uic  assi^nxTif,  to  tlie  holder;  held  that  no  demand  or  notice  of 
non-payinc lit  were  necessary  to  enable  the  holder  to  recover  aguingt  thf  eodoraer 

General  words  used  in  an  agreement,  are  to  be  so  restricted  as  to  sutiacrvc  the  iutai- 
tions  of  the  parties. 

Asoordingly, iiliciilhtiMte^ltTmiteQijMola iriucliwMhaM  hjmnmAanm 
Made  wi  aMignaitut  tn  tta  banafit  of  hm  oiadilanb  pivlisiiiDf  the  codoiMr  m  o 
elodilarlDtfaeaaKNitttoftfioiMlOfttBdIhehotdaribr  aaciMMtodabCdiwhimMi 

account,  and  the  bolder  m  oonjonctioii  with  other  crrditors  of  the  maker,  ezecoled 
an  instrmnent  referring  to  the  assignment,  and  agreeing  in  consideratioa  Iheieof* 

to  discliafflfc  thr  maker  from  all  claims  and  demands  existing  in  their  favor  respec- 
tively against  him,  over  and  abovo  what  tJiey  might  rralixc  under  tlic  nppip-nmfnt 
on  his  agTCcinjr  lo  pay  the  balance  of  their  debts,  after  tlic  expiraUon  of  Bcven 
years  ;  held  ihut  (he  claim  of  the  holder  upon  the  note  was  not  discharged  or  sus- 
pended—the  agreenMDi  aa  regarded  him,  being  only  applicable  10  hie  other  demand 
ofainat  the  ndter. 

Error  from  the  superior  court  of  the  city  of  New- York. 
Charles  Davis  and  othen^  oomposing  the  firm  of  DaviSi  Brooks 
4&  Co^  sued  Samuel  Coddington,  in  the  cottrt  beIow»  and  claim- 
ed to  recover  as  endorsees  of  a  promissory  note  for  $10,000, 
dated  December  31, 1839,  made  by  Thomas  B.  Coddington,  pay- 
able to  the  order  of  Samuel  Codding^ton,  the  defendant,  thirty 
days  alter  date,  which  was  endorsed  by  ilic  dLlt-iuiant.  On  the 
trial,  after  i^rovin^  the  dcfctidant's  endorsiMiient,  tlie  plaiiitifis 
proved  and  gave  in  evidence  a  letter  to  themselves,  from  the 
dofeudant,  in  the  following  words:  "Mess.  Davis,  Brooks  Sl- 
Co.  Getit.  Pi  ease  not  protest  T.  U.  Coddington's  note  due  2ad 
Feb'y,  for  $(10,000^  and  I  will  waive  the  necessity  of  the  protest 
thereof;  and  oblige  yours^  reapply,  dtc.  Samuel  Coddington. 
New-York,  Jan.  28, 1840.^  The  plaintifls  then  rested ;  and  the 
defendant  moved  for  a  nonsuit,  on  the  ground  that  tlie  letter 
did  not  contain  a  sufficient  waiver  of  a  demand  of  the  maker^ 
or  of  notice  of  non-payment.  The  motion  was  denied,  and  the 
defendant  excepted. 

The  defendant's  coinisel  then  produced,  proved  and  gave  m 
ividonce  the  following  papers.    1.  An  assiguwent  executed  by 
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the  maker,  T.  B.  Coddington,  under  his  linnd  and  Jcal,  lo 
Charles  Davis,  one  of  the  plaintifls,  dated  January  23d,  1840,  of 
all  the  assignor's  goods,  chattels  aad  choscs  in  actioD,  in  trust,  to 
convert  them  into  money,  and  to  pay  his  debts  according  to  the 
order  of  pieferenoe  mentioned  in  'several  schedules  annexed. 
Amopg  the  creditors  named  in  the  schedule  of  those  to  be  first 
paid,  the  defendant  and  the  plaintilb  were  mentioned  in  the 
IbUowiij^'  manner.  ^Samuel  Coddington,  for  endoisement, 
$10,000;  Do. fordo. 91185,44;  Do. forhelance of aoet $2078,40; 
Davis,  Brooks  &  Co.  $1000."  2.  A  paper  written  at  the  foot 
of  llie  assigiiinoiiL  subscribed  by  C.  Davis,  the  assignee,  staling 
that  he  accepted  the  a?  ignment,  and  agreed  to  execute  it.  3.  An 
order  sii^ncd  i)y  liie  dt-ronf]ant,  addressed  to  C.  Davis,  as  a.ssi[rriee, 
bearing  the  same  date  with  the  assignment,  directing  him  to  pay 
to  the  order  of  the  plaintiffs,  "any  and  all  moneys  that  may  be 
Deceived  by  you  as  assignee  for  my  account,  of  Thomas  B.  Cod- 
dington as  ^t  as  collected  to  the  extent  of  ten  thousand  dol- 
lars;" and  an  acceptance  written  on  the  order,  and  signed  by 
the  assignee,  payable  ''conformably  to  the  order  and  terms 
the  assignment  of  T.  B.  Coddington."  4.  An  instrument  dated 
February  8th,  1840,  signed  by  the  plaintifls  and  several  other 
creditors  of  T.  B.  Coddington,  reciting  that  T.  B.  C.  was  indebted 
to  them  respectively  and  had  made  an  assignment  for  their  bene- 
fit and  the  benefit  of  his  otlier  creditors  ;  in  consideration  where- 
of, and  of  one  dollar  6cc.  they,  in  terms,  release,  discharge  and 
Ibreyer  acquit  him,  T.  B.  C,  from  all  claims,  demands,  liabilities, 
judgments  and  other  responsibilities  existing  against  him,  beyond 
what  they  may  realize  under  the  assignment,  he  T.  R  C,  how- 
ever to  give  them  respectively,  bis  written  promise  to  pay  them 
at  the  expiration  of  seven  years,  any  balance  of  their  debts 
against  him  which  may  remain  after  exhausting  the  assignment 
The  plaintiffs'  counsel  then  proved  and  r  ave  in  evidence,  an 
agreement  signed  by  T.  B.  Coddin-^^ton,  by  which  he  undertook 
to  {Kiy  them  at  the  expiration  of  seven  years  from  the  dale,  any 
deficiency  of  his  indebtedness  to  them  "in  notes,  book  accounts, 
eudorsements  or  otherwise,'*  beyond  what  they  nii^ht  realize 
nnder  his  assignment;  and  also,  a  letter  addressed  to  them  by 
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T.  B.  Coddington,  on  the  25th  January,  1840,  stating  tliat  he 
bad  made  an  assi^ment  mentioning  the  name  of  the  assignee, 
and  referring  them  for  further  information  to  his?  attorney. 

It  was  admitted  that  the  aasignee  had  paid  the  plaintiflb  #2800 
on  aceooDt  of  the  assignmeDl,  but  that  the  assigned  property  had 
not  all  been  disposed  o(  or  the  trust  dosed. 

The  defendants  oonnael  still  msiBted  that  the  defendant  had 
not  been  duly  chained  as  endorser,  and  also  maintained  that  the 
instrinncnt  of  the  St!i  Feltniary,  1840,  operated  to  discharge  the 
maker  Irotn  tlir:  nnie  sued  on  ;  but  if  not  that  said  insli  uinent  and 
the  written  proniise  of  the  maker  to  pay  the  balance  at  the  end 
of  ^ven  years,  was  a  valid  extension  of  the  time  of  payment, 
which  discharged  the  endorser;  and  he  requested  the  court  to 
charge  the  afiirmative  of  these  several  propositions.  The  court 
refused  so  to  charge,  but  instnieted  the  jury  that  neither  of  said 
oljeetions  to  the  recovery  was  well  taken,  and  that  under  the 
eifcnmstances  of  the  case  no  demand  of  the  maker  or  notice  to 
the  endorser  was  necessary  to  be  provi^d ;  and  the  deifandanVs 
counsel  excepted.  The  jury  fonnd  a  verdict  for  the  plaintiffs 
for  the  balance  of  the  note,  upon  which  the  court  gave  judg- 
ment, and  the  defendant  brought  error  to  this  court. 

L.  Limngston^  for  the  plaiulifT  in  error.  1.  The  waiver  of 
protest  does  not  dispense  with  the  obi  igation  to  present  the  pa- 
per for  payment  and  to  give  notice  of  its  dishonor.  A  protest  is 
only  applicable  to  a  foreign  bill,  and  it  is  no  part  of  the  duty  of 
the  notary  to  give  notice  of  non-payment  of  such  a  bill.  {Bank 
of  Rochester  v.  Cfray^  2  BUI,  227 ;  Union  Bank  v.  IJydcy  6 
Wheat.  672 ;  Young'  v.  Bryan,  id.  146.)  The  term  protest, 
therefore,  does  not  include  the  idea  of  a  notice  of  non-payment, 
{See  also  Storr/  mi.  Bills,  302,  note  2.)  Agreements  between 
holder  and  endorser  are  to  be  constmed  strictly.  {Stony  on 
Prom.  Notes,  314,  315.)  A  waiver  of  notice  of  non-payment 
does  not  dispense  with  the  demand  of  payment.  {Berkshire 
Bank  V.  JotieSf  6  Mass*  624;  Backus  v.  Shipherd,  11  Wend. 
€29.)  2.  The  pn^  executed  on  the  8th  day  of  February  dis- 
cbaqied  the  defendant  as  an  endorser.  It  was  either  a  virtual 
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release  {Heathcote  v.  Croolcshanks^  2  T.  R.  27^  per  Buller,  d; 
Hosack^s  cT^rs  v.  Rogers.  25  Wend.  339,  per  Cowen,  J.)  or  aft 
extension  of  the  time  of  payment,  KenCs  Com*  111,}  either 
of  which  would  discharge  the  endorser. 

C.  O'  Caaor^  for  the  defendants  in  error.  1.  The  word  prateit 
in  the  defendants  letter,  was  a  short  method  of  ezpresaiiig  the 
idea  of  a  demand  and  notice  of  non-payment.  (  Unkn  Bank  t« 
Byde,  died  mp. ;  8tfa>  1833,  p.  395,  §  8 ;  Stai,  1887,  p.  554, 

H.)  2.  A  waiver  of  notice  may  not  dispense  with  a  demand 
of  payment,  yet  it  does  iiol  Ibliow  tliat  a  waiver  of  demand  does 
not  excuse  a  want  of  notice.  There  can  regularly  be  no  notice 
where  there  has  been  no  demand.  3.  But  no  demand  or  notice 
was  necessary.  The  defendant,  by  force  of  the  transactions 
proved  by  the  paipers^  had  become  the  party  primarily  liable  fer 
die  note.  (Oinisy  t.  De  Cottar^  1  303;  Bmd  t.  jFVtm- 
Aom,  5  Man,  171;  Cam.  Bank  t.  BuffkeBf  17  Wend.  S8; 
moreY.Smaat2Grp9nl2iO\  3JW«Cbffkll3;  17  Wend. 
407  ;  2  Conn.  478;  1  Mn.  Cos.  99;  Boyd  v.  Oeavland,  4 
Pick.  527.)  The  plaintifl^  engagement  to  give  time  of  pay- 
ment is  not  applicahle  to  the  note  in  question,  but  relates  solely 
to  their  further  debt  mentioned  in  the  schedule  of  preferred 
debts  The  instrtunent  called  a  release  is  without  consid- 
eration. 

By  the  Court,  Je  wett,  J.  The  endorsement  of  a  note,  in  con< 
iemplationof  law,  amounts  to  acontract  on  the  part  of  the  endorser 
lo  Uie  effect,  among  other  things,  that  when  duly  presented, 
if  it  is  not  paid  by  tiie  maker,  he,  the  endorser,  will,  upon  due 
and  reasonable  notice  given  him  of  the  dishonor,  pay  the  same 
to  the  holder.  {Story  on  Prom,  Notes,  k  135.)  In  this  case  the 
plaint  itls,  t  ndorseesof  the  note  upon  which  the  action  is  brought, 
omitted  both  to  present  the  note  for  payment  at  maturity,  and  to 
give  notice  to  the  defendant  of  its  non-payment;  but  relied  for 
a  recovery  upon  tlie  waiver  of  both,  alleged  to  be  contained  in 
Ihe  defendant's  letter,  which  was  given  in  evidence. 

I^oa  this,  two  questions  have  been  made :  jKrsI,  whether  it  ia 
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competent  for  an  endorser,  prbr  to  thf  mafnrity  of  the  note,  to 
waive  die  necessity  of  such  presentment  and  notice,  and  remain 
subject  to  the  same  liability  as  though  ihese  conditions  had  been 
duly  pet  torrned  :  and  second^  whether  there  is  evidence  of  such 
waiver  in  this  case. 

!•  The  leaaoa  wby  a  demand  of  payment  and  notice  of  non- 
paynont  of  a  promissory  note  aierequiiecl  in  cider  to  charge  tbe 
endower  ii^  that  he  is  in  the  natare  of  .a  smely  only,  hie  under- 
tfddog  not  being  abaolttle  hut  conditional*  He  is  to  pay  only  in 
the  efentof  a  demand  made  on  the  maker  at  the  time  when  the 
note  becomes  do^  and  of  a  refusal  or  neglect  on  his  part,  and 
due  notice.  This  rule  being  introduced  for  die  benefit  of  the 
endorser,  he  may  wiuve  the  necessity  of  such  demand  and  no- 
tice in  accordance  with  the  maxim,  that  any  one  may,  at  his 
pleasure,  renounce  the  benefit  of  a  stipulation  or  other  right,  in- 
troduced entirely  in  his  own  favor.  (2  Inst.  183 ;  10  Rep.  101 ; 
1  Selw,  N.  P-  10/A  ed.  358  j  Story  on  Prom.  Notes,  k  271.)  In 
the  caae  of  Lafingwell  Whiie,  (1  Mn.  Cku.  99,)  the  action 
waa  on  a  promissory  note^  against  the  endorser.  Before  it  be- 
came due  the  delendant  stated  to  the  holder,  that  the  maker  had 
absconded,  and  that,  beiug  secuted,  he  would  give  a  new  note, 
and  requested  time.  The  court  said  the  defendant  had  admit- 
ted his  responsibility,  treated  tho  note  as  his  own,  and  negotiated 
for  further  time  for  payment,  by  which  conduct  he  had  waived 
the  necessity  of  any  demand  or  notice.  Wiieii  the  acrcemeut 
or  waiver  ib  |  rior  to  tfie  maturity  of  tlu'  uotcj  it  dispenses 
with  a  due  presentment;  and  it  would  operate  as  a  fraud 
upon  the  holder,  if  the  objection  of  want  of  presentment  were 
available  afterwards ;  since  he  may  have  omitted  the  steps 
which  he  would  otherwise  bare  taken  in  consequence  of 
the  defendant's  agreement  In  such  a  case  it  makes  no  difier 
ence  whether  the  agreement  were  for  a  valuable  considexatum 
or  not,  since^  if  it  were  not  held  obligatory,  it  wonid  be  a  mani- 
fest detriment  to  the  holder  occasioned  by  the  fraud  or  breach  of 
faith  of  the  endorser,  {Siori/  on  Bills,  J  371,  373  ;  Slory  on 
Prom.  Notes,  §  271.) 

2.  It  is  insisted  that  there  is  no  evidence  of  a  waiver,  either 


CAS£S  IN  TH£  SUPREME  COUHT. 


Coddington  o.  Davia. 

of  a  demand  or  notice.  The  evidence  on  which  the  plaintiiEi 
rely  is,  firsts  the  assignment  executed  by  the  maker  and  the 
accept-ance  of  the  trust  by  the  assignee,  together  with  the  order 
drawn  by  the  defendant  in  favor  of  tiie  plaintiffs  on  the  assignee 
and  his  acceptance  of  it.  Second^  the  defendant's  letter  of  the 
28th  day  of  January,  1840,  requesting  that  the  note  migbl  nol  ' 
be  protested,  and  in  terms  waiving  the  necessity  of  a  protest 

It  18  true,  as  a  general  remark,  that  agreements  of  this  sort  an 
to  be  oonstmed  strictly  and  not  extended  beyond  the  fair  import 
of  the  terms  used.  It  is  also  tme  that  a  demand  of  payment 
and  notice  of  non-payment  of  a  promissory  note  are  not  only 
distinct  and  different  acts  from  that  of  protest,  but  that  by  the 
general  law  merchant  strictly,  no  protest  is  required  to  be  made 
upon  the  dishonor  of  any  promissory  note ;  but  the  use  of  a  protest 
is  exclusively  confined  to  foreign  bills  of  exchanj^e.  {Story  on 
Prmn.  Notes,  $  272;  Backus  t.  SMpherd,  11  Wend.  629; 
Burke  v,  McKay ^  2  Howard^s  Rep,  66;  Young  y.  Bryan,  6 
Wheat,  Rep.  146 ;  The  Unum  Bank     £1^,  id.  673.) 

In  the  case  of  Backus  r,  S^herdf  the  plaintiff  claimed  to 
recover,  in  the  court  below,  against  the  defendant,  as  the  endor- 
ser  of  a  note,  and  relied  upon  a  stipulation  written  over  iho 
defendant's  endorsement  as  a  waiver  of  presentment  and  of  notice. 
It  was  to  the  effect  that  if  the  plaintiff  should  not  be  able  to  col- 
lect the  note  of  the  maker  by  due  course  of  law,  the  defendant 
would  consider  himself  responsible  for  the  same  without  requtr- 
ing  noHoe  of  nmhpayment.  There  was  also  a  count  on  the 
instrument  as  a  guamnty.  On  the  trial,  the  jodge  instmcted 
the  jury  that  the  defendant  was  not  liable  as  endorser  for  the 
want  of  a  demand  of  payment,  nor  on  the  guaranty,  becanae  the 
plaintiff  had  not  used  due  diligence  in  prosecuting  the  maker. 
The  defendant  had  judgment,  which  this  court  reversed  on  error. 
In  giving  the  opinion  of  the  courts  Nelson,  J.  said  :  "  The  first 
question  raised  in  this  case,  I  believe,  has  Tint  been  decided  by 
this  court ;  but  as  a  general  proposition,  we  have  no  hesitation 
in  saying  that  a  stipulation  by  the  endorser  of  a  note  to  waive 
notice  of  demand  upon  the  maker,  does  not,  according  to  the 
law  merchant,  dispense  with  the  demand  itself.  They  are  db* 
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tinet  aeta^  and  each  a  eooditton  precedent  to  the  right  of  recoT- 

ery  by  the  holder.  The  endorser,  in  waiving-  notice,  may  rely 
upon  ai:  assurance  or  conviction  that  ihc  note  will  be  paid  by 
Ihu  maker,  if  demanded  when  due."  "  I  cannot,  however,  enter- 
tain a  doubt,  that  by  the  stipulation  between  the  piirties  the  de- 
mand as  well  as  notice  was  waived.  It  required  the  plain- 
tiff to  enforce  the  collection  of  the  DOte  by  due  course  of  lav, 
and  if  anaaeeeflsftil,  the  defendant  engaged  to  pay  it."  The  ease 
of  the  Union  Bank  ^cfo  was  thb :  The  action  was  against 
an  endofser  of  a  pfomumy  note  payable  at  the  jdaintifi^  bank. 
No  demand  or  notice  of  non-payment  was  proved,  but  the  plain- 
tiff gave  in  evidence  an  instrument  in  writing  signed  by  the 

dufendant,  as  follows;  "  I  do  request  that  liereafler  any  notes 
that  may  lall  due  in  the  Union  Bank,  on  wliuh  1  amor  maybe 
f  n(]orscr,  sliali  not  be  protested,  as  I  will  consider  myself  bound 
in  tiie  same  manner  as  if  the  said  notes  had  been  or  should  be 
legally  protested."  It  was  insisted  that  this  amounted  to  a  stip- 
ulation to  waive  demand  and  notice.  Two  constructions  were 
contended  Ibr :  the  one,  literal,  formal,  vernacular ;  the  other, 
resting  on  the  spirit  and  meaning,  as  a  mercantile  and  bank 
transaction.  The  court  below  sustained  the  former,  and  held 
that  die  plaintiA  could  not  recover.  The  judgment  was  re- 
versed in  the  supreme  court  of  the  United  States,  on  the  ground 
that  the  writinof  was  ambii^uous,  as  to  whether  it  aniouiited  to 
a  waiver  of  a  detiiauJ  and  notice;  and  thnl  the  sense  in  which 
the  piirties  used  the  words  mig-Iit  fairly  be  souirhl  in  the  practical 
exposition  furnished  by  tlieir  own  conduct,  or  the  conventional 
use  of  language  established  by  their  own  customs  or  received 
opinions.  And  there  was  evidence  that  the  parties  had  practi- 
cally construed  the  writing  as  a  waiver  of  demand  and  notice. 

It  is  a  maxim  that  a  liberal  construction  shall  be  put  upon  writ- 
ten instruments,  so  as  to  uphold  them,  if  possible,  and  carry  into 
effect  the  intention  of  the  parties ;  and  it  is  essential  to  consider 
the  subject  laaUer  of  the  agreement,  in  atlixinga  meanuig  to  its 
ternT^.  {Parkhursi  v.  tSmiih,  Willcs^  Rep.  332.)  It  is  said  in 
Gwviison  v.  Bancroft.  {W  Verm.  Rep.  493,)  that  ihelanguaco 
used  by  a  party  to  a  contract  must  be  construed  as  he  ex^>eci<id 


24 


CASES  IN  THE  SUPREME  COURT. 


Coddlngton  v.  Davis. 

the  other  party  to  undeistand  it,  or  as  the  other  party  had  a 
Tight  to  itndcTstand  it  So,  in  oonstmin^a  contmet,  it  is  a  nde 

tlKiL  the  court  will  look  to  the  motive  that  led  to  it,  and  the 
object  intended  to  be  cfTected  by  it.  (Davis  v.  Barnet/,  2  Gill 
t5'  John.  382.)  It  is  laid  down  in  Com.  Dig.  Agrccineritj  (C.) 
that  a  contract  shall  have  a  reasonable  constxxictiou  according 
to  tho  intent  of  the  parties. 

Tiie  question  returns,  what  is  the  true  construction  of  the  de- 
fendanCs  letter?  The  counsel  for  the  defendant  contends,  in 
eflbet,  that  no  legal  meaning  can  be  attached  to  it ;  that,  as  the 
act  requested  to  be  omitted  was  inapplicable  to  the  note  in  ques- 
tion, and  unnecessary  to  charge  the  defendant  as  endorser, 
the  defendant's  promise  to  waive  that  act  was  idle  and  unmean- 
ing. He  insists  that  the  acts  which  were  necessary  to  ho  per- 
formed by  the  plaintifTs,  to  charge  tliu  defendant,  were  to  n)ake 
demand  of  payment,  and  if  refused  or  neglected,  to  give  notice 
to  the  defendant  of  non-payment,  and  not  to  protest  the  note. 
I^et  it  be  admitted  that  the  words  used  were  doubtful  or  equiyo- 
cal ;  the  first  thing  we  ought  to  inquire  into  is,  what  was  the 
Intention  of  the  defendant  and  the  understanding  of  the  plaintiflb? 
For  if  these  were  identical  and  referred  to  some  distinct,  defi- 
nite matter,  we  ought,  if  possible,  to  put  such  a  construction  on 
the  language  as  will  best  answer  the  end  which  both  parties 
had  in  view,  and  reject  any  coiistruction  which  would  iciid  to 
overturn  and  disnppoiiU  ilicir  intention.  Too  much  regard 
ouffht  iiul  to  be  had  to  the  usual  or  teclmical  siirnification  of 
words  or  sentences,  where  it  is  clear  the  result  would  be  to 
frustrate  the  design  of  the  parties.  In  order,  therefore,  to  see 
what  construction  should  be  put  upon  this  letter,  let  .us  inquire 
what  were  the  defendant's  motives  that  led  him  to  write  it,  and 
the  object  which  he  intended  to  effect  The  maker,  some  ten 
days  before  the  maturity  of  the  note,  had  become  insolvent,  and 
made  an  assignment  of  his  property,  by  which  a  lai^e  amount 
of  assets  had  been  devoted  to  the  payment  of  his  debts.  The 
defendant,  for  his  liability  as  endorser  of  this  note,  aiid  Tor  an 
indebtedness  of  more  than  $3000  besides,  had,  with  his  assent, 
been  in  effect  preferred  to  all  others.   The  maturity  of  the  note 
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was  very  near :  he  knew  the  maker  would  not  and  cotild  not  pay 
it;  he  had  himself  transferred  to  ihu  plaintiffs  to  apply  towards 
payment  of  this  note,  his  right  to  the  dividend  to  ai  ist  out  of 
Ihe  assigned  property  applicable  to  the  note;  but  this,  in  iha 
COUEse  of  such  business,  could  not  be  realized  until  after  the 
note  would  became  payable.  He  must  tiierefore  liave  expected 
that  the  holdeiB,  unless  prevented,  would  have  taken  the  ordi- 
nary alepe  to  charge  him  as  endorser.  He  leeided  in  a  mercan* 
tile  community,  where  more  or  less  discredit  attaches  to  the 
parties  to  a  didionoied  note.  Is  it  not  evident  that  his  object 
in  making  the  request  and  promise  contained  in  tiie  letter  waa 
as  well  to  obtain  delay  as  to  avoid  the  mortification  and  (  xpense 
attendant  npon  a  demand  of  payment  and  notice  of  iiun-jKiy- 
ment  of  the  note  ?  And  i:s  a  not  equally  clear  that  the  plnintifHi 
uudurstood,  and  had  a  right,  from  the  circumstances  of  the  case, 
Co  regard  the  communication  as  the  expression  of  a  wish  that 
the  usual  measures  should  be  omitted,  and  as  an  undertaking  to 
be  subject  to  the  same  liability  as  though  they  had  been  regu> 
iarly  taken?  To  my  mind  this  is  enturely  plam.  And  I  think 
this  intentkm  and  understanding  of  the  parties  is  palpable,  as 
well  from  the  evidence  of  the  facts  mentioned,  as  from  Ihe  terms 
of  his  request  and  promise,  irrespective  of  the  other  incidents. 
1  think  that  in  mercantile,  as  well  as  in  leo^al  language,  the 
word  protest  nst  d  m  connection  with  a  ftroiiiissory  note  eu- 
dorsed,  as  the  defendant  used  it,  is  nndcrsiood  to  mean  the 
taking  of  such  steps  as  by  law  are  recpiired  to  charge  an  en- 
dorser— that  is,  demand  and  notice.  Although  strictly  there  la 
no  neoesBity  for  formally  protesting  a  promissory  note  for  non- 
payment, a  simple  demand  of  payment,  and  if  refused  or  neg- 
lected, notice  to  the  endorser  of  stich  demand  and  refusal  being 
sufficient,  yet  in  practice,  in  this  country,  payment  of  such  notes 
is  demanded,  and  if  not  paid  they  are  protested  for  non-pay- 
ment and  notice  of  such  protest  is  served  on  the  eudnrser. 
This,  when  done,  is  briefly  expressed  among  coinniercial  and 
prof!  ssioiiul  men  as  well  as  by  courts,  by  sayinir  the  note  was 
or  has  been  protested — and  the  fees  of  protest  are  legally  re- 
eoverable  of  the  endorser.  {Bank  of  Rochester  Q<nM^  9 
ToL.  UL»  4 
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ir«3»i.  279;  CampbeU  y.  CboAr,  itf.  492;  MeniU  T.  JSMoiii 
10  Mi.  116;  I^nede9      CT/Ica  Bemk^  20  Mn.  J2ep.  384.) 

And  the  legislature  has  provided  and  regulated  the  fees  for  such 
protest  and  service  of  iioticej  and  has  also  declared  that  the 
certificate  of  the  notary  of  the  fact  in  regard  to  the  ma  lung  of 
the  demand  and  service  of  notice  in  certain  cases  shall  be  evi- 
dence of  such  facts.  {Laws  of  1833,  ch,  271,  i  8 ;  Laws  of 
1836,  ck.  307,  k  2.) 

Agaia;  I  Ihink  the  taking  and  acceptiog  the  aecuhty  by  the 
defendant  under  the  assignment  made  by  the  maker  for  his  lia- 
bility as  endorser  of  this  note^  connected  with  the  circumstances 
and  the  acts  of  the  defendant  under  it,  may  be  deemed  a  vainer 
of  presentment  and  notice,  within  the  principles  sanctioned  by 
several  cases.  {Mechanics'  Bank  of  N.  Y.  v.  Orisicold^  7 
Wend.  165  j  spencer  v.  Harvey ^  17  id.  489 ;  Bond  v.  Farn- 
hanif  5  Mass.  R.  171.) 

But  the  plaintiff  in  error  further  insists  that  the  paper  sub- 
scribed by  the  plaintiffs  and  others,  bearing  date  February  8th| 
1840,  was  a  valid  release  and  discharge  of  the  maker,  and  con- 
sequently  extinguished  the  liability  of  the  defendant  as  endorser. 
This  stipulation  recited  and  referred  to  the  assignment  made 
by  the  maker  a  few  days  before^  and  the  two  instraments  must 
be  read  together  to  ascertain  the  intention  of  the  parties.  The 
maker  of  the  note  had  assigned  his  property  in  trust,  after  de- 
fraying the  expenses,  for  the  payment  of  his  creditors  according 
to  a  certain  order  of  preference.  In  the  class  to  be  first  paid  the 
defendant  was  named  as  a  creditor  for  a  sum  of  $10,U0O,  which 
was  stated  to  be  for  endorsement for  a  further  sum  also  for 
endorsement,  and  still  an  additional  amount  for  the  balance  of 
account ;  and  the  plaintiflb  were  mentioned  in  this  list  as  credi- 
tors for  (1000  only.  They  were  likewise  put  down  in  the 
second  class  as  erediton  to  the  amount  of  $2000*  The  paper 
signed  by  the  plainti^  and  other  creditors  was  manifestly  in- 
tended to  include  nothing  more  than  the  claims  or  debts,  thus 
enumerated  in  the  assignment  as  cine  and  owing  from  T.  B. 
Coddington  to  the  several  persons  and  firms  who  signed  the 
stipulation.  It  is  evident  from  what  had  transpired  between 
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♦Saiiiuel  Coddington  and  the  plaintiffs,  in  relaiioii  to  the  note  fur 
$10,000  lii  question,  as  well  as  what  appears  from  the  assiorn- 
ment,  that  the  piainiiilsj  and  both  the  Coddingtons  ti^atcd  this 
uote  as  the  proper  debt  of  the  defendant  to  the  plaintii£B|  and  it 
was  not  considered  at  the  time  the  last  mentioned  paper  was 
signed,  as  a  debt  against  T.  K  Coddington.  Although  there 
are  general  words  in  this  stipulation  comprehensiTe  enough  to 
include  this  note^  yet  I  think  sufficient  appears  in  the  assign- 
ment to  which  it  refers^  to  show  clearly  tfiat  they  should  be 
restricted  in  their  eflbct  to  the  debts  specified  therein  sa  owing 
by  T.  B,  Coddiiif^rton  to  the  plaintiffs.  {Jackson  v.  Stackhouse, 
1  Coweriy  122;  Bruen  v.  Marquaud,  17  John,  58;  AveriilY. 
Lyman,  IS  Pick.  346.) 

Tii(2  same  answer  disposes  of  the  argument  that  the  instru- 
ment referred  to  was  a  valid  extension  of  the  time  of  payment 
of  the  balance  of  the  note  after  crediting  what  might  be  realized 
oo  the  assignment.  The  balance  of  the  plaintiffi*  demand,  for 
the  payment  of  which  they  were  to  wait  seven  yeaxa,  did  not 
include  the  amount  due  on  the  note,  but  referred  solely  to  the 
other  demands  which,  in  the  schedule  annexed  to  the  assign- 
ment,  were  set  down  as  owing  to  them. 

I  liiink  there  was  no  error  in  the  judgment  of  tlie  court 
below- 

Judgment  affirmed. 


Court Kh.Y  and  wifu  vs.  Baker. 

Is  ta  mUoii  ibr  Iht  ptmlty  given  ly  9  JT.  A.  400,  ^  4^  lo  Ito  agimvad  fvty 
•funit  a  witnoM  for  not  AtlHldtaf  emai  yumamaA  loa  mbpCKW,  it  most  apptv; 
to  enable  tbe  plaintifi*  to  reoomt  that  ths  wICiMM  WM  OMlMinliaad  that  daa^gif 

iwultcd  from  his  non-attendance. 
Accouliii;^]}',  wht  II  ilir  d I  Icndant  in  «nrh  an  nrtion,  oficrcd  to  sliow  that  the  plaintiff 

had  admitted  that  iho  defendant  knew  nothing  about  tbe  matters  in  oontroversj  in 

the  suit  in  which  he  was  subpoeoaed ;  held,  that  the  evidence  was  edmiieible. 
A  |»i^iHioeatiM  a  witiiMto  ba  nibpmMd  whoi*  kMwn 

lilt  Ar  the  porpoaa  of  aimofaneat  b  goitt^  «f  a  aontenpl  of  the  Qooit  whoaa 

praeaMiittMd.  F«r  Bi*BBauiT»  J. 
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Tha  OTiiMion  to  pay  the  wUdcsb  his  fees,  is  a  '*  vBHonaUe  ttmrnf  fis  awMtttwd* 

ance  which  wiU  protect  him  from  liability  far  the  penalty. 

Accordinj^ly  where  a  witness  onbein^subpocnarH  nndpaid  for  one  dnr's  attendance* 
attended  on  the  day  named  in  the  Rubp0>na,  and  then  applied  to  iho  party  by 
whom  be  waa  8ubp<Bnaed,  for  [i  further  payment  of  fees  which  waa  refoaed,  upoa 
which  the  witaeaa  left  coort,  tmd  the  oaoae  was  tried  in  hie  abaeooe ;  held,  that 
UiA  penalty  WM  not  inenirad. 

Authoritiw  idjOinf  to  thn  Tariou  icmediea  agaiiut  a  ddknlUiif  witmaa  itfemd  to. 
Per  BiAiMLcr,  X 

Erkoe  to  the  mayox's  eourt  of  the  city  of  Albany.  The 
cause  came  into  the  mayoi's  court  upon  appeal  from  a  judgment 
tendered  fay  a  justice  of  the  peace.  The  action  was  brought  by 
Baker  against  Courlney  and  wife^  to  recover  the  penalty  of  fifty 
dollars  alleged  to  have  been  forfeited  to  the  plaintiff  by  the  stat- 
ute, (2  R.  S,  400,  §  43,)  for  the  failure  of  the  defendant,  Mrs. 
Courtney,  to  aiteiid  court  as  a  witness,  jjuisiKuit  to  a  sul)[iosna 
served  upon  fier  in  a  suit  in  tUis  court  in  which  liiiker  was  the 
plaintiff  and  one  Wilkins  was  defendant,  which  was  noticed  for 
trial  at  the  Albany  circuit  in  April,  1845.  The  plea  was  the 
general  issue.  The  plaintiff  proved  that  Mrs.  C.  who  resided  in 
Albany,  was  served  with  a  subpoena  in  that  cause  to  appear  at 
the  circuit  on  the  fifteenth  day  of  April,  1845 ;  that  the  cause 
was  tried  on  the  23d  day  of  the  same  month,  the  witness  not 
being  present,  and  the  plaintiff  was  nonsuited.  Mrs.  C,  was 
called  as  a  witness  on  that  day,  but  not  appearing  her  default 
was  entered.  At  the  time  of  servin^:  the  subpoena,  which  was 
Dn  the  9th  day  of  April,  the  plaintiff  paid  Mrs.  C.  fifty  cents  as 
witness'  fees,  which  she  received,  but  uitimated  that  she  sliould 
not  attend. 

The  defendants'  counsel  offered  to  prove  that  Mrs.  C.  attended 
the  court  on  the  fifteenth  day  of  April,  and  for  three  or  four  days 
thereafter;  that  her  husband  then  requested  the  plaintiff  to  pay 
her  fees,  adding  tliat  if  he  did.  not  do  so  she  would  not  attend  fnr^ 
ther;  but  he  refused  to  make  any  further  payment  He  also 
ofl^red  to  shew  that  when  the  plaintiff  subpcsnaed  Mrs.  0.  she 
told  him  she  knew  nothing  about  the  matter,  and  that  the  plain 
tiff  replied,  ''I  know  that,  but  you  have  been  talking  about  me 
and  shall  attend  court."   The  whole  of  the  evidence  so  offered 
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was  objected  to  by  the  plainiili  counsel  and  excluded  by  tlie 
court  and  the  defendants'  counsel  oxrr'pfe(].  Tfio  court  direct- 
ed the  jury,  if  they  believed  tiie  evidence,  to  hnd  a  verdict  for 
the  plaintiff  £[>r  the  penalty  of  fifty  doiiaii,  and  the  jury  found 
accord in<rl7)  and  judgment  was  thereupon  rendered  for  tbe 
plaintiff. 

H.  Hammond,  for  tiie  plaintiffs  in  error. 

J.  Percy  J  for  tiic  defeudiuu  lu  error. 

the  Courts  Beardsley,  J.  By  the  act  of  1840  the  fees  of 
a  witness  are  "fifty  cents  for  each  day  while  attending  any  court 
or  officer;  and  if  the  witness  resides  more  than  three  miles  from 
the  place  of  attendance,  travelling  feesat  the  rute  of  four  cents  per 
mile,  going  and  returning."  {Laws  1840,' p.  331,  ^  8.)  A  wit> 
neas  is  not  bound,  in  any  ease,  to  attend  unless  duly  snhpcenacd, 
for  which  puipoee  the  statute  dedaies,  amongst  other  things,  that 
the  fees  allowed  by  law  to  such  witness  for  tmyelling  to  and 
returning  from  tbe  place  where  he  is  required  to  attend,  and  tlte 
fees  allowed  for  one  day's  attendance^  shall  be  paid  or  tendered 
to  sucfi  witness.'*  (2  Jt  S.  400,  f  42,  svh.  3.)  If  the  witness, 
when  duly  subpoBnaed,  refuse  or  neglect  to  attend,  he  is  respon- 
sible to  the  aga^rieved  party  lor  all  d;uiiagcs,  and  may  be  pro- 
ceeded neniiist  in  various  ways. 

1.  By  action  on  the  case  at  common  law.  It  is  the  duty  of 
the  witness  to  obey  the  suh]XBno,  and  in  this  action,  the  injured 
party  may  recover  such  damages  as  result  from  this  viola* 
tipn  of  duty  by  the  witness.  (1  Ch.  PI  159,  7th  Amer*  ed, ;  1 
Siark.  Ev.  80,  PkH  id,  1842;  1  PhU,  Ev.  7;  Hatbrouek 
Baker,  10  Mn,  248;  Pearsm  v.  J?«f,  Doug,  661.)  This 
remedy  is  recognized  by  the  stauite,  which,  so  far,  is  in  affirm* 
ance  of  the  common  law.  (2  R.  S.  400,  i  43.  See  also  5  Eliz* 
c.  9,  §  12,  ill  DoufJ-.  550,  and  1  J*/til.  JJc.  3.) 

2.  By  altiichment,  and  this  at  common  law  as  well  as  by  the 
«  statutes  last  r<  I'Tn  d  to.    (<Se€  also  2  ii.  *S'.  535  ;  and  540,  §  34 ; 

Pearson  v.  lies,  sujira  ;  Aniey  v.  Long,  9  East  483  j  1  Phil 
Ev.7',2  Tidies  Pr.  8,  8^  Pha.  ed,  1840.) 
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3.  By  an  action  £>r  the  penalty  of  fifty  doUara.  The  tevked 

statutes  declare  that  »*every  person  who  shall  be  duly  subpce- 
naed  to  aUend  as  a  witness"  "  shall  be  bound  to  aticiic],  ciccording 
to  thn  command  of  such  subpoena,  aad  for  every  failuje  so  to 
fittend,  without  a  reasonable  excuse,"  "shall  forfeit  to  the  ag- 
grieved party  the  sum  of  fifty  dollars."  (§  43,  supra.)  The 
English  statute  of  5  Eliz.  already  referred  to,  is  to  the  same 
effect ;  it  imposes  a  penalty  of  ten  ponnds  on  any  witness  who 
makes  default  and  refuses  to  appear,  **  having  not  a^  lawful  or 
reasonable  let  or  impediment  to  the  contrary,"  the  said  penalty 
*«to  be  recovered  by  the  party  so  grieved.* 

This  penalty  is  ^iven  to  the  "aggrieved  party"  and  the 
action  can  be  sustained  by  no  one  else.  Hence,  as  in  an  action  on 
the  case  at  common  law  for  disobeying  a  subpcBna,  the  plaintiff 
can  only  recover  the  penalty  by  showing  he  was  damnified  by 
the  lache  of  the  witness;  if  no  loss  followed,  the  penalty  was 
not  incurred.  A  party  does  not  acquire  a  right  to  this  penalty 
by  the  mere  refusal  of  a  witness  to  attend  when  duly  subpcnnaed. 
Something  more  is  required:  it  must  be  shown  that  the  wit* 
ness  was  material,  and  that  damages  resulted  from  his  noii-atten* 
dance.  In  Cfoodwin  r.West,  which  was  an  action  on  the  stat- 
ute of  5  Eliz.  to  recover  the  penalty  of  ten  pounds,  it  was  moved 
in  arrest  of  judgment  that  the  declaration  was  not  good,  and  the 
third  exception  taken  by  counsel  v.  as,  that  tlie  plaintiff  did  not 
show  tliat  he  was  endamaged  by  tlie  non-appearance  of  the  wit- 
ness ;  to  which  it  was  answered,  that  the  action  being  brought 
only  for  the  ten  ponnds  and  not  for  further  damages,  it  is  well 
enough,  and  the  ten  pounds  is  due  for  her  non-appearance  to  the 
king  and  the  party.  Bui  all  the  justices  held,  that  the  decla- 
ration was  ill  for  this  cause ;  for  there  ought  to  be  a  party  grieved 
by  the  non-appearance,  otherwise  there  is  no  cause  of  forfeiture ; 
and  so  is  the  express  scope  and  words  of  the  statute."  {In  B.  R. 
15  Car.  1,  Cro.  Car.  522,  510,  Sir  Wm.  Jones,  430.)  The  same 
point  was  adjudged  in  the  common  pleas,  which  judgment 
was  affirmed  on  writ  of  error,  in  the  case  of  Madison  v.  Shore^ 
9  Wm.  3,  though  this  was  admitted  to  be  "  contrary  to  a  judge- 
ment in  the  like  case^  anno  80  Eliz.  where  the  like  exception 
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was  taken  and  overruled.'*  (5  Mod.  355 ;  1  Salk.  206 ;  1  Comb* 
449, 458.  See  also  3  Bac,  Ab.  Evidence  D. ;  Pearson  y,  Uu^ 
supra;  Heermans  v,  WmiamM^  11  Wend.  636;  McKeon  v. 
/kiite,  1  Ballf  319;  MatUrman ▼*  JtMiioit,  8  jBtng^.  8^)  A 
precedent  ibr  a  deelmtion  for  the  penalty  on  5  Eiiz.  is  given  in 
7  WnUworih^s  PI  243  It  alleges  that  the  evidence  the  witnew 
could  have  giveni  wonld  have  been  material,  and  that  it  wee  n^ 
ccssary  for  the  party.  The  declaration  in  Pearson  t.  lies, 
{supra.)  coiitaius  a  similar  averment.  I  regard  tlie  priiiciple  as 
sourd  and  entirely  settled  by  auiliuiuy. 

If  a  defaulting  witness  was  wholly  unable  to  give  material 
evidence  in  the  case,  it  is  manifest  that  no  injury  coutd  have 
arisen  from  his  non-attendonce,  and  consequently  he  could  not 
have  incurved  the  penalty.  In  this  case,  the  defendants  offered 
to  prove  a  direct  and  unqualified  admissioQ  by  the  plainti^  that 
he  was  aware  the  witness  knew  nothing  about  the  matter  in 
question  in  the  cause  wherein  she  had  been  subpasnaed,  follow- 
ed by  a  declaration  that  she  had  been  talking  about  him,  and 
therefore  should  attend  the  court.  This  evidence  was  pertinent 
to  the  issue,  and  should  not  have  been  rejected.  It  would  havo 
tended  to  prove  that  the  witness  was  in  no  respect  material  to 
the  plaintiff,  and  mi^ht  have  satisfied  the  jury  that  he  had  sus- 
tained no  injury  by  her  non-attendance.  This  was  an  essential 
point  in  the  case,  and  the  court  clearly  erred  in  excluding  tho 
evidence.  I  will  add,  that  i(  in  truth,  the  witness  was  subp(B- 
naed  for  the  purpose  of  annoyance^  and  not  because  she  was  re- 
garded as  material,  it  was  a  gross  abuse  of  the  process  of  the 
court,  and  as  such  deserved  to  be  pimished  as  a  palpable  con- 
tempt of  its  authority. 

But  this  is  not  all,  for  no  forfeiture  occurs  unless  the  failure 
of  the  witness  to  attend  is  "  without  n  reasonable  excnsc."  (§43, 
sttpra.)  Now  let  it  be  ifranted.  which  is  all  tlie  plaintifl*  could 
claim,  that  but  for  what  I  am  about  to  state,  the  witness  would 
have  been  bound  to  attend  the  court  from  the  fifteenth  of  April, 
the  day  named  in  the  subpoena,  to  the  twenty-third,  when  the 
cause  was  tried.  The  witness  had  been  paid  fi>r  one  day's  at- 
tendance and  no  more,  and  it  was  offered,  by  the  defendants,  to 
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prove  that  she  attended  on  the  fifteenth,  as  the  subpasna  n» 

quireUj  aad  for  three  or  four  days  thereafter;  that  the  plaintiff 
was  then  called  upon  to  pay  her  fees,  and  was  informed  that  she 
would  not  remain  at  court  unless  they  were  paid,  and  that  he 
refused  to  make  any  further  payment.  Tiiis  evidence  the  plain- 
tiff objected  to,  and  it  was  excluded  by  the  court  Upon  what 
principle  it  was  rejected,  I  confess  I  do  not  see.  If  such  was 
the  fact,  the  plaintiff  alone  was  in  fault,  and  the  witness  had  a 
most  reasonable  excuse"  for  leaving  the  court.  She  was  enti* 
tied  to  the  daily  sum  of  fifty  cents^  and  it  was  the  plaintiff's 
duty  to  see  it  paid  to  her.  The  witness  was  not  bound  to  trust 
the  party,  and  rely  on  him  for  future  payment.  The  allowance 
to  witnesses  is  for  their  daily  sustenance,  and  a  refusal  to  pay 
is  a  virtual  discharf^o  of  the  witness,  and  a  very  sufficient  excuse 
for  oniitung  further  attendance  in  the  cause.  If  this  plaintiff 
was  thus  endamaged,  it  was  his  own  fault,  and  lie  must  bear 
the  consequences  whatever  they  may  be.  No  right  of  action 
could  accrue  in  his  iiivor  under  such  circumstances,  and  no  pen* 
alty  was  incurred  by  the  witness.  A  party  who  would  seek 
redress  against  a  wimess,  must  see  that  be  is  not  himself  in 
fault,  and  that  every  thing  has  been  done  which  the  witness  had 
a  right  to  exact. 

1  he  court  erred  in  rejecting"  the  evidence  oO'ered  on  these 
pomts,  and  the  judgment  must  be  reversed. 


Judgment  reversed. 
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Althotigh  a  mortgagee  of  chattels  acquires  an  absolute  title  to  tliem  at  law  on  a  a»- 
fault  or  pajment  at  Ui«  6mj,  the  mortgagor  slill  )iw  an  equity  of  redemption  which 
ft  Mart  of  dnneery  viU  cnforae.  Ptr  Biabjmuv.  J. 

Aad  Urn  owrtfafpe  majF  mvrt  to  ft  oowl  of  cqnity  to  ftmkm  (Im  toorlgftgot't 

The  mortgagor's  interest  may  alio  be  mt'mgnhhftd  by  •  public  aalo  of  tbe  piDperty 

after  due  notice.   Per  Beardslct,  J. 
A  trjidrr  hy  the  morlfratror  nftcr  forfeitarc  will  not  rr^ tore  hint  to  his  foimar  tittoi 

uaksit  the  innrts^T.fn  r  ;scc'  pt  the  money.    Per  lieARpfijLsv,  J. 
J3ut  il  the  mortgag»;c  accept  the  amount,  even  after  rorfnturc,  hk  fi  acceptance 
is  a  waiver  of  the  forfeiture,  and  tlie  uturtgagee'ti  iitic  m  cxtinguii>hod.  Per 
BKAlOaUTt  J. 

And  ^riiere  Ibo  mortfasae,  aAer  die  day  for  payment  had  poMed*  aold  part  of  tbe 
pMparty  by  «irtao  of  a  power  oonlaiiied  in  tbe  tftortgage,  Ibr  aniBoient  to  pay  Ibe 
MMNlgBfe  debt  with  intoraatand  oipeoaea;  ktld  that  tbie  vaae^ivolent  to  ftbao- 

lote  payment,  and  that  the  mortgagee's  title  to  the  chattels  remaimog  unsold  Waf 

ettin<;:ui>licd  ;  uinl  the  morf^jnjjcc  havin*  afterwards  sold  the  residue  of  the  prop- 
erty, held  fihn  ihut  such  sale  was  a  conveisiun  of  it>  for  which  the  mottgageo  waa 
li^>ie  to  tbe  mortgagor  in  trover. 

Trover  fof  liorses  and  otiicr  property,  tried  at  the  Otsego 
circuit  in  September,  1S43,  before  GiiiDLnY,  C.  Jndj^e.  Iti  llic 
course  of  the  trial  the  plaintiff  limited  his  claim  to  nu  attempt 
to  recover  for  one  horse  wliicii  tbe  defendant  took  wjth  the  other 
property  from  the  plaintiff's  possession  on  the  thirtieth  day  of 
Hatch,  1843,  and  subsequently  sold,  claiming  a  right  to  do  so 
by  virtue  of  a  chattel  mortgage  executed  by  the  plaintiff  to  tbe 
defendant  on  the  seventh  of  April,  1842.  The  mortgage  was 
produced  and  proved  by  the  defendant.  It  recites  nn  indebted- 
ness of  the  plaintilf  to  the  d(!fendaijt  of  $229,07  for  rent  and  ex- 
penses of  a  distress,  and  by  its  terms,  the  plaintiff  transfers  a 
considerable  amount  of  projx?rty,  includini?  the  horse  in  ques- 
tion, to  tlie  defendant  to  secure  such  indebtedness;  after  which 
the  following  provision  is  inserted:  "And  it  is  hereby  agreed 
that  if  the  said  Lemuel  [the  plaintiff]  shall  fail  to  pay  the  said 
sum  of  money  and  the  interest  thereof  on  or  before  the  first  day 
of  December  next,  it  shall  be  lawful  for  the  said  Stevens  [the  do 
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fendant]  to  take  possession  of  the  said  property,  and  sell  the  same 
at  public  aucUoa  aiicr  giving  six  days'  notice  of  such  sale,  and 
satisfy  said  above  mentioned  sum  of  monuy  and  tlic  interest  of 
the  same,  and  tlic  costs  ol  selhnL^  tlie  same.  And  fm  lher,  if  said 
Leoiuei  shall  at  any  time  sell  or  attempt  to  sell  or  dispose  of  any 
of  said  property,  or  shall  squander  or  in  any  way  attempt  to 
defeat  the  collection  or  security  of  said  money  or  any  part  theie- 
oSf  then  it  shall  he  lawful  for  said  Stevens  to  take  said  property 
or  any  part  theieof  and  sell  the  same  as  above  piovidedi  at  any 
time  before  the  first  day  of  December  next.'*  The  mortgage 
had  been  duly  filed.  Some  payments  had  been  made  by  the 
plaiiitiff  on  account  of  tlie  money  secured  by  the  mortgage  before, 
and  some  after,  December  1,  1842,  but  it  was  not  fully  paid 
when  i!ie  defendant  seized  the  property  in  March,  1843.  After 
the  defendant  had  taken  the  property,  he  sold  it  at  auction  by 
virtue  of  the  mortgage,  in  separate  parcels,  the  horse  in  question 
being  the  last  which  was  sold ;  and  it  appeared  that  before  the 
sale  of  the  horse,  enough  had  been  raised  by  Aie  prior  sales  to 
pay  the  balance  due  on  the  mortgage,  with  interest  and  the  ex- 
penses. The  defendant's  counsel  insisted  that  when  the  prop- 
erty was  taken,  the  defendant's  title  to  it  had  become  absolute 
at  law  Oh  account  of  the  non-payment  of  the  money  at  the  day 
fixed  for  its  payment,  and  that  the  plaintiff  could  not  therefore 
recover.  The  judge  charged  the  jury  that,  although  the  taking 
of  the  property  out  of  the  plaintiff's  possessioti  in  the  first  in- 
stance was  lawful,  the  mortgage  debt  being  then  unpaid,  yet  the 
defendant  had  no  right  to  sell  the  remainder  of  the  property  af- 
ter having  sold  enough  to  satisfy  the  balance  due  with  the  ex- 
penses. And  as  it  appeared  that  at  the  time  of  the  sale  of  the  horse 
in  question  enough  had  been  realized  to  satisfy  the  debt  and  ex* 
penses,  such  sale  of  the  horse  was  a  conversion  of  it,  for  which 
tlie  plaintiff  was  entitled  to  recover.  The  jury  found  acccird- 
ingly,  and  the  defeiidauL  moves  for  a  new  Uiai  on  a  case. 

R,  W.  Peckham,  for  the  defendant 

X  A,  CoUier^  for  the  plaintiff 
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Mtf  the  Courts  Bearbsley,  J.  The  execuUioD  of  the  mor^ 
gige  Uaosferred  to  the  defeoduit  a  defeasible  title  to  the  prop- 
erty  modgaged,  but  wbioh  becimieabMlatiD  «t  law  by  tbe  failm 
10  pii|r  ai  tbe  stipulaled  time.  Tbe  piainliff,  howayer,  was  not 
tfaeroby  divested  of  all  inlerett  in  the  property,  for  be  Mill  had 
an  equity  of  redemption  which  the  court  of  cbaticery  would 
proleel  and  enforce.  On  the  other  hand,  the  mortorngee  might 
fro  into  chancery  to  comj)el  a  speedy  redeoiplioii  or  to  foreclose 
liiat  riti^ht,  and  the  same  object  might  be  attxuned  by  a  fair  public 
sale  of  the  property,  on  due  notice  to  the  mortgagor.  Tiiese  are 
famiJiar  principles,  and  apply  wherever  the  relation  of  mortgagor 
and  mortgagee  of  personal  property  exists.    [Lungdon  v.  Buel^ 

id,  142,  a;  i^Kory  on  £aU.  2d  «d.  f  287;  Qmard  T.  The 
lanlfe      ds^  1  Pel.  441 ;  Bartv.Ten  Eyck^^  Jithi,  Ch^JR. 
100.) 

It  has  been  adjudged  that  a  tender  of  the  mortgage  money, 
after  default  in  payment,  would  not,  at  law,  re-invest  the  mort- 
gagor witli  his  former  title  to  the  property;  (Patchin  v.  Pierce^ 
9Upra^  and  8  John.  90 ;)  but  an  acceptance  of  the  amount  ten- 
dered— that  18,  iull  payment  being  made,  at  any  time— would, 
as  between  mortgagor  and  mortgagee,  exttnguisb  all  right  and 
interest  of  the  latter  in  the  property  mortgaged.  If  made  before 
the  pay  day  had  pest,  it  would  satisfy  tbe  con^Uioos  on  which 
the  property  Irnd  iieen  transferred,  and  thus- defeat  it  altogether ; 
and  if  made  after  forfeiture,  it  would  be  conclusive  evidence  that 
the  forfeiture  had  been  waived,  and  that  all  right  under  the 
mortgage  was  extinguished.  [Palcltui  v.  Pierce^  supra  ;  Parks 
V.  Hall,  2  Pick.  20G,  210, 211 ;  JJarri/  v.  BenneU,  7  Meic^oiy 
360,  361 ;  Hatch  v.  While,  2  Gal.  152.) 

I  think  what  had  been  done  in  this  case  was  equivalent  to 
absolute  payment  of  the  mortgage  money.  The  mortgage  pro- 
vides that  on  failure  to  pay  at  the  time  specified,  the  mortgagee 
might  *^  take  possession  of  the  said  property  and  sell  the  same 
at  public  auction  after  giving  six  daya^  notice  of  sale  and  satisfy 
said  above  mentioned  snm  of  money  and  the  interest  of  the 
same  and  the  co^ls  of  celling  the  same."    Default  in  payment 
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,  had  been  imdei  and  the  mortgagee  proceeded  to  sell  under  the 

authority  coutained  in  this  clause  of  the  mortgage.  And  before 
lie  sold  the  horse,  which  alone  is  now  in  que&lioii,  enougrh 
money  had  been  raised  to  satisfy  the  amount  due  aad  unpaid, 
with  in  tor;  St  and  expenses.  The  end  and  object  of  the  mort- 
gage had  thus  been  fully  attained,  and  the  mortgagee  had  no 
longer  any  right  to  the  property  which  remained  unsold,  or  to 
aell  it  under  the  mortgage.  He  certainly  was  not  bound  to  pro- 
ceed and  aell  under  this  power,  but  might  have  retained  all  the 
property  mortgaged  as  his  own,  leaving  the  mortgagor  to  enforce 
his  right  of  redemption  as  he  best  could.  But  the  mortgagee 
chose  not  to  stand  on  that  right :  he  elected  to  raise  the  amount 
of  the  debt  due  to  him  by  a  sale  under  the  power.  This  he 
had  a  right  to  do ;  but  when  his  debt  was  thus  paid,  all  right 
to  tlie  residue  of  the  property  was  necessarily  extinguished,  and 
the  power  to  sell  became  ipso  facto  void.  For  what  honest 
purpose  could  the  mortgagee  claim  any  right  to  the  property 
dien  remaining  unsold,  or  proceed  further  under  this  power  to 
sell?  His  debt  was  paid.  He  had  chosen  to  collect  it  under 
the  power  to  sell,  without  involving  the  subject  in  a  chancery 
litigation,  and  he  should  abide  the  result  of  the  course  he  elected 
to  pursue.  In  equity,  nAer  satisfying  the  mortgage  debt,  he 
would  have  been  a  trustee  of  the  residue  of  the  property,  and 
must  have  accounted  for  it  to  tlie  morlgniror.  And  liaving  pro- 
ceeded under  a  legal  power  to  coerce  payment  of  his  debt,  he 
must  be  taken  to  have  waived  all  right  and  title  to  so  much  of 
the  property  as  was  not  required  for  that  purpose.  The  sale  of 
the  hoise  was  therefore  wholly  unauthorisBed,  and  the  action 
was  sustained. 

New  trial  denied. 
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BtANCBARD  and  others  vs.  Nestle. 

Mere  unboeiltty  of  mind  in  a  testator,  howmr  glMt,  iriU  not  avoid  km  wiSi,  poo- 

vided  he  be  not  an  idiot  or  s  liinntic 
Tht-  trnri  unmund  mind  in  th<  statute  coricmung  Wilis,  ifl  of  tbo  same  si^ificaUoil 
afl  non  cumpoa  menUa ;  and  &nj  one  Otherwise  coiupetent,  to  whom  these  terma 
do  not  apply,  maj  mako  a  valid  wiD.  *nio  fint  paragraph  of  the  marginal  ab> 
iriiaat  oftlM  eaMoT  4teiMrt^«  oMoilMr  y.  I^ywianf,  (M  MMDinid 
and  appiovod* 

Ona  hao  a  right,  by  fair  aiguniintt  or  penaodoDt  lo  indooo  anolbor  to  moka  a 

win  in  luo  &vor.  Per  Jswrrr,  J. 
80  a  win  cannot  be  impeached  on  the  ground  that  a  devisee,     the  time  it  waa 
drnwn,  rrmlTidrJ       f(>s(.-<(or  of  whal  be  had  bolota  ttatod  a§  to  hio  intondod 

disposition  of  portioiM  of  hta  propert/. 

Ejectmemt  for  «n  undivided  half  of  a  house  and  lot  in 

Albany,  tried  at  tire  Albany  circuit  in  April,  1844,  before  Par- 
ker, G.  Judge.    M.  Gill  was  incized  oi'  Llic  premises  at  tiic  Uma 


(«)  The  same  principle  was  applied  to  a  deed,  in  the  rase  of  Ositrltout  v.  i^J>oe- 
maker  and  anolher^  decided  at  this  term,  but  which  it  is  not  tliougbt  necessary  to 

report  at  Iengtli»  Tho  doAndaali  mida  titio  nnd«r  a  cooToyaiMO  aaeautod  by  A. 
Oi(M]iotit»  againol  vrfiom  a  iwmmiaiton  of  Innaej  had  inoed,  aud  who  wia  fnud 
by  tho  inqdAtioQ  lo  baft  boon  of  nBoooad  and  imbeeilo  niad  flwu  luo  nolavity. 
Both  paitieo  gavo  ovidence  respecting  the  stata  of  nifid  and  degree  of  capacity  of 
the  grantor.  The  judge  charged  the  jury  that  in  order  to  avoid  the  deod  tho  plain* 
tiffs  must  show  that  the  granlnr  was  mn  r^mpnn  mentis  at  the  time  of  its  execution, 
within  the  legal  rneaniog  of  tlio  i' .  tn  ;  that  Ujcrc  must  have  been  a  total  and  entire 
j:nd  not  a  parlinl  wnnt  of  r<.aM)ri  uiti  understanding  in  order  to  authorize  tho  avoid- 
ance oi  the  deed  ;  tiiut  unless  the  testimony  showed  tiie  grantor  to  have  been  an 
idiot,  or  hmatio,  or  enlirely  deprived  of  tmmm  and  nudontanding  at  Iho  time  of  tha 
aaoention  of  tho  doed,  the  ptaintllT  had  fidM  to  rartahi  tha  aetion.  The  jary  foond 
Ibrtfaedolbn^ofittbthnoafiiiiiio^fbovaUdi^olte  The  phuatiiraioTod  Ibr  a 
new  trial  on  a  bfll  of  axeoptioBi,  hot  the  motion  wai  denied,  fiaomoii,  C«  J.,  in  do> 
Kvering  tho  opinion  of  the  oourt,  said :  ** Onr  faiw  doot  not  diF^tlnrruish  between  dif- 
ferent degrees  of  intelligence.  It  docs  not  deny  to  a  man  of  very  feeble  mind  the 
right  In  mikf  contracts  and  manage  hia  own  affairs.  In  the  absence  of  fraud, 
proof  of  mere  imbecility  of  mr/nl  in  the  grantor,  however  great  it  may  be,  will  not 
avoid  his  deed.  There  roust  be  a  total  want  of  undcrsLandiug.'*  In  addition  lo  the 
authorities  reirxrcd  to  in  the  principal  case,  the  chief  jtMtioa  nwrtionod  OdiU  t«  Bn^ 
Oil  WM  142,)  and  Ptirk  v.  Skoimaktr,      fd,  89.) 
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0  his  death,  which  took  place  on  tlie  10th  day  of  February, 
1811.  By  his  last  will  and  testament  executed  four  days  hcfore 
his  death,  he  devised  the  premises  in  fee  to  his  daughter  Caro- 
line Nestle,  the  wife  of  the  defendant.  The  plainti^  are  the 
children  of  Elizabeth  Blanchard,  a  daoghter  of  the  testator 
whom  he  survived,  and  are  his  only  other  descendants,  and 
claimed  to  recover  as  his  heirs  at  lair.  The  only  qoestioh  in 
Ae  cause  related  to  the  validity  of  the  will,  which  was  attacked 
hy  the  plaintiffs  on  the  ground  that  the  testator  was  not  of  somid 
mind;  or  if  lie  was,  that  it  was  procured  by  undue  influence 
exerted  over  him  by  his  daughter  Mrs.  Nestle  and  her  liuskuid 
the  dr  fend  ant.  The  subscribing  witnesses,  three  in  nuinber, 
were  examined  and  testified  respectively  tliat  the  testator  was 
of  sound  mind  when  the  will  was  executed,  and  there  was  other 
testimony  to  the  same  effect.  On  the  other  hand  several  wit- 
nesses were  eiamined  on  hehalf  of  the  plaintifis,  whose  testi- 
mony tended  to  prove  that  the  testator  was  ibm  unable  to 
transact  business  by  reason  of  weakness  both  of  body  and  mind ; 
and  it  was  shown  that  about  that  time  the  defendant  had  writ- 
ten a  letter  representinof  that  the  testator  was  m  a  state  of  great 
physical  debility,  and  in  effect  that  he  had  become  imbecile  in 
mind.  It  nppiMred  tliat  the  will  %vas  in  part  written  hy  Mrs. 
Nestle  from  the  dictation  of  the  testator,  and  executed  in  her  pres- 
ence, and  there  were  other  circumstances  connected  with  its 
execution  which  the  plainti^  claimed  affi)rded  evidence  that 
an  improper  influence  had  been  exerted  over  his  mind  by  Mrs. 
N.  The  property  devised  to  her  was  of  greater  value  than  that 
given  to  the  plaintiffii  by  about  five  thousand  dollars.  The 
judge  charged  the  jury  that  he  should  hold  the  law  regarding 
the  degree  of  capacity  required  to  make  a  valid  will  to  be  as 
stated  in  the  head  note  of  tlie  case  of  jS/ewart's  executor  v.  /jis- 
penard,  (26  Wend.  255.)  which  he  read  to  the  jury  as  follows  : 
^'Imbecility  of  mind  iu  a  testator  will  not  avoid  bis  last  will  and 
testament.  Idiots,  lunatics  and  persons  non  compos  metUis  are 
disabled  from  disposing  of  their  property  by  will,  but  every 
person  not  embraced  within  either  of  the  above  classes,  of  lawful 
age  and  not  under  coverture,  is  competent  to  make  a  will,  be  hit 
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vrjdenliUMliDg  ever  so  weak.  CSoorts  in  passing  upon  the  ynlid- 
ity  of  a  will  do  not  measure  the  extent  of  the  understanding  of 

the  testator ;  ii  he  be  not  wliolly  deprived  of  reason,  whcilitr  he 
be  wise  or  unwise  he  is  the  lawful  disposer  of  his  pro]>crly,  and 
his  will  stands  as  a  reason  for  his  actions."  The  jndge  fnrthcr 
remarked,  that  he  understood  the  doctrine  estabHshed  by  that 
case  to  be  that  mere  imbecility  of  mind,  however  great,  will  not 
avoid  the  will  of  a  testator.  If  he  be  not  totally  deprived  of 
understanding,  his  light  lemains  perfect  to  dispose  of  his  prop- 
erty by  will.  The  p1abti£&'  counsel  excepted.  He  also  chaiged 
on  the  subject  of  undue  influence,  that  if  the  testator  had  been 
induced  to  make  the  protrisions  in  the  last  will  by  the  undue 
influence  of  the  defendant  or  his  wife,  the  will  was  void  ;  but  it 
was  for  the  jury  to  determine  from  the  evidence  whether  there 
was  any  undue  influence  exorcised  over  the  mind  of  the  testator 
at  the  time  he  executed  his  wiii.  The  jury  found  a  verdict  for 
the  defendant.  The  plainti^  move  for  a  new  trial  on  a  case. 

&  Stevens^  for  the  plaintiffs.  The  judge  erred  in  his  charge 
upon  the  subject  of  testamentary  capacity.  The  true  rule  is,  that 
a  testator  must  be  of  a  sound  and  disposing  mind  and  memory, 
capable  of  recdlecting,  discerning  and  feeling  the  relations  and 

obligations  of  family  and  blood  so  as  to  enable  him  to  make  a 
disposition  of  his  property  with  sense  and  jud(:ment.  (2  ilagg. 
Bed.  R.  182,  3  ;  Dm  v.  Joint s^m,  2  Sonih.  R.  458 ;  Clark  v. 
Fisher,  1  Pnrgc,  171 ;  1  Curte^  Bed.  R.  84.)  The  case  of 
Steward's  exr  v.  Lispenard  does  not  profess  to  establish  a 
rule  of  law.  It  turned  upon  the  peculiar  facts  in  that  case ; 
and  even  conceding  the  case  to  be  correct  and  the  abstract  which 
the  judge  read  to  the  jury  to  be  a  correct  exposition  of  it,  still 
the  charge  was  incorrect,  for  it  would  admit  the  competency  of 
an  idiot,  who  generally  has  some  glimmering  of  reason,  to  make  a 
will.  The  judge  erred  in  not  properly  instructing  the  jury  as 
to  the  legal  effect  of  the  lestimony  on  tiic  subject  of  undue 
influence. 
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M.  T.  Reynolds,  for  the  defendant.   The  rule  of  jridence 

where  a  will  is  attacked  on  accouiu  of  alleged  mental  incapacity 
in  the  testator  is  different  in  the  ecclesiastical  courts  and  before 
surrogfates  from  that  which  prevails  in  a  court  of  common  law, 
where  a  party  makes  title  to  real  estate  under  a  will.  In  the 
spiritual  courts,  mental  imbecility  is  considered  in  connectioa 
with  undue  influence  as  a  ground  for  refusing  to  admit  a  will  to 
probate.  In  the  case  before  the  court  the  judge,  in  the  part  of 
the  chaige  complained  of,  was  giving  the  rule  of  law  as  to  what 
constituted  non  compos  mentis^  and  not  what  evidence  was  ad- 
missible in  connection  with  the  allegation  of  undne  influence; 
and  the  prujcijiie  was  correctly  laid  down  as  established  in 
Jacksm  v.  King,  (4  Cowen,  207,)  as  well  as  in  the  case  of 
Stewards  ex^r  v.  Lispcnard. 

If  the  plaintifis*  counsel  had  desired  other  legal  instructions 
to  be  given  upon  the  point  of  undue  influence,  he  should  have 
so  stated,  and  have  propounded  the  propositions  of  law  which  ho 
desued  to  have  laid  down. 

Bi/  tho  Cowrtf  Jewett,  J.  The  statutory  provisions  respect- 
ing the  capacity  to  make  a  last  will  and  testament  are  as 

follows  :  "All  persons,  except  idiots,  persons  of  unsound  mind, 
married  women  and  infants,  may  devise  their  real  estaic  by  their 
last  will  and  testament  duly  executed."  (2  R.  *S*.  56  H.)  "Every 
male  person  of  the  age  of  eighteen  years  or  upwards,  and  every 
female  (not  beit^g  a  married  woman)  of  the  age  of  sixteen  years 
or  upwards,  of  sound  mind  andmemory^  and  no  others,  nnay  give 
and  bequeath  his  or  her  personal  estate  by  will  in  writing.**  (2 
td.  60,  $  21.) 

The  remark  of  the  learned  circuit  judge  in  his  chaige  to  the 

jury,  which  was  excepted  to,  in  reference  to  the  mental  capacity 
of  the  testator  at  the  time  he  signed  the  will  of  the  Gih  of  Feb- 
ruary, 1841,  raises  this  question :  whether  there  is  any  point  be- 
tween the  highest  and  lowest  grade  of  mental  strength,  which 
being  attained  in  a  given  case,  the  law  deems  the  individual  of 
unsound  mind.  The  judge  held  that  there  was  not  He  stated, 
ia  e^t,  that  however  weak  the  mind  of  the  testator  was  proved 
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10  have  been,  unless  it  was  shown  that  he  was  totally  deprived 
of  understanding,  his  will  could  not  for  that  cause  hv  avoided. 
This  sentence  in  the  charge  should  be  read  in  connection  with 
that  which  immediately  pr^^ceded  it,  which  was  a  rehearsal  of 
part  of  the  marginal  ab^tr  u  t  of  the  case  of  Siewarfs  ex'rY, 
Idspenard*  That  case,  which  was  determined  in  the  court  for 
the  eonrection  of  errors,  1  think  fally  sustains  the  charge.  It 
was  there  held,  that  the  teim  **  unsound  mmd,**  in  onr  law,  was 
used  as  sjrnoDymotis  with  non  compoi  witfn^M— which  compie- 
hended  all  defects  of  the  mind  of  which  the  law  lakes  notice. 
This,  it  was  said,  was  of  four  kinds,  as  defined  by  Lord  Coke 
and  approved  by  lilackstone.  "  1.  Jdiota,  which  from  his  nativ- 
ity by  a  perpetual  infirmity  is  7ion  compos  mentis.  2.  Ife  that 
by  sickness,  grief,  or  other  accident,  wholly  loses  his  tufrnory 
and  understanding^.  3.  A  lunatic,  that  hath  sometimes  his  un- 
decstandtng  and  sometimes  not,  and  therefore  he  is  called  nm 
compos  mentis  so  long  as  he  hath  not  understanding.  4»  Last* 
If,  he  that  for  a  time  depriTeth  himself,  hy  his  own  ticioiis  acf, 
of  his  memory  and  understanding,  as  he  that  is  drunken."  It  is 
not  pretended  that  the  testator  falls  within  either  of  these 
definitions  of  non  compos  mentis  except  the  second  ;  but  it  is 
insisted  that  bv  reason  of  sickness  and  the  inliiiiiifv  of  old  ix^q 
his  memory  and  iinderslanclini^  were  so  inij>airefl  as  to  render 
him  incapable  of  recollecting:,  discennnj:  and  feelinLr  tlie  rolntions 
and  obligations  of  family  and  blood,  so  as  to  enable  him  to  make 
a  disposition  of  his  property  with  sense  and  judgment.  This 
ioTolTes  the  proposition,  that  although  the  testator  had  not 
wholly  lost  his  memory  and  understanding,  yet  that  he  was, 
from  mere  weakness  of  mind,  in  contemplation  of  law  of  un- 
sound mind — and  for  that  reasoUi  within  the  exception  of  the 
statute.  It  is  enough  to  say  that  the  law  makes  no  mch  dis- 
tinction. There  is  no  orrade  oi'  understanding,  helwoen  the  high- 
est and  lowest,  which  incapacitates  the  testator,  when  there  is  no 
fraud  or  imposition.  In  the  language  of  Senator  Verplanck,  "  to 
establish  any  standard  of  intellect  or  information  beyond  the  pos- 
session of  reason  in  its  lowest  degree,  as  in  itself  essential  to 
legal  capacity,  would  create  endless  uncertainty,  difficulty  and 
Vol.  m»  6 
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IklgatioD,  would  shake  the  security  of  property,  and  wrest  from 
the  aged  and  infinn  that  authority  oTer  their  earnings  or  aarings 

which  is  often  their  best  secnrity  against  injury  and  neglect.  If 
you  throw  aside  the  old  common  ]aw  test  of  capacity,  then 
proofs  of  wild  speculations  or  extravngaiU  and  peculiar  opinions 
or  of  the  forgciiulness  or  the  prejudices  of  old  age  might  be  suf- 
ficient to  shake  the  fairest  conveyance,  or  impeach  the  most 
equitable  will.  The  law,  therefore^  in  fixing  the  standard  of 
positive  legal  competency,  has  taken  alow  standard  of  capacity; 
but  it  is  a  clear  and  d^ite  one,  and  therefore  wise  and  safe. 
It  holds,  (in  the  language  of  the  latest  English  writer  on  this 
subject,)  that  "weak  minds  difiisr  from  strong  ones  only  in  the 
extent  and  power  of  their  faculties ;  but  unless  they  betray  a 
total  loss  of  understanding,  or  idiocy,  or  dciusion,  tlicy  cannot 
properly  be  considered  unsound."    {Slielford  on  Lunacy^  39.) 

Lord  Hardw  icke,  {Es:  parte  Barnslei/,  3  Atk.  168,)  says, 
"  Being  jion  compos — of  unsmmd  mind — are  certain  terms 
in  law,  and  import  a  total  deprivation  of  sense.  Now  weakness 
does  not  carry  this  idea  along  with  it ;  but  courts  of  law  under- 
stand what  is  meant  by  non  compos  or  insane,  as  they  are  words 
of  a  deteiminate  signification." 

It  is  contended  that  the  judge  erred  in  omitting  to  Instruct 
the  jury  as  to  the  legal  efiect  of  the  testimony  on  that  subject. 
It  is  a  sufficient  answer  to  this  objection  that  the  plaintiffs  on  the 
trial  acquiesced  in  the  charge  ;  and  no  complaint  is  made  against 
what  was  said  by  the  judge,  but  it  consists  in  his  not  having 
dilated  upon  the  facts  proved,  and  the  prcsnin]  iiousoflaw  arising 
from  them.  The  counsel  for  the  plamtilfs  should  have  called 
on  llie  judge  for  a  further  charge,  if  it  was  not  satisfactory.  It 
is  no  ground  for  a  new  trial,  that  more  might  imve  been  said 
with  propriety  on  the  subject,  by  the  judge,  especially  as  no  re- 
quest was  made.  {Camden^  ^  TVanspariatUm  Co*  Beiknap, 
21  Wend.  354.) 

I  have  examined  the  evidence^  I  think  earofully,  and  am  free 
to  say,  that  in  my  opinion  it  falls  far  short  of  establishing  the 
fact  of  any  improper  influence  having  been  exercised  over  the 
testator  in  the  making  of  his  will.   There  is  not  the  slightest 
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proof  that  I  can  discover,  to  show  any  artiiice  or  fraud  having 
been  practised  or  attempted,  by  any  person,  upon  the  testator  in 
re^fd  to  it.  It  is  true  that  the  defendaDi's  wife  wrote  a  part  of 
the  will ;  bfit  if  tbeie  is  any  reliance  on  human  teatinwny,  il  it 
equally  true  that  in  that  she  only  obeyed  with  leluctance^  the 
eommandsy  or  complied  with  the  urgent  request  of  her  father. 
It  is  said  thot  she  dictated  the  will.  If  by  that  in  meant  that 
she  reriiiiided  her  father  of  what  he  had,  as  she  stated,  before 
told  hor  in  relation  to  certain  of  his  property,  it  is  true.  But 
does  that  amount  to  the  exercise  of  undue  inlUience?  Influence — ■ 
persuasion  may  be  fairly  used.  A  person  has  a  right  by  fair 
argument  or  persuasion  to  induce  another  to  make  a  will,  and  • 
3Ven  to  make  it  in  his  own  favor.  The  procuring^  a  will  to  be 
made  by  such  means  is  nothing  against  its  validity.  (Mtttar  t. 
MiUer,  3  Serff.  ^  Bowie,  267.) 

So  far  from  the  verdict  being  against  the  weight  of  evidenee, 
I  think  it  well  warranted  by  the  proof. 

New  trial  denied. 


'Nbvin  05.  LADtTB  and  another,  overseers  of  the  poor,  d&c. 

Ale  and  strong  brer  are  included  in  the  term*  ^froHff  nr  spirituous  Iifjuor$,  n«t  \v*rd 
in  llu  statute,  (1  li.  S.  GSO,  §  15,)  ntaking  il  peiml  to  mil  such  liquort  ia  a  imaU 
<}UaiiUtj  wiUwul  license. 

Error  to  the  Pumam  common  pleas.  Lndue  and  Nelson,  as 
overseers  of  the  poor  of  Phlllipstown,  sued  Nevin  before  a  jnH* 
tiee  of  the  peace  in  debt,  to  recover  a  penalty  of  $25  for  selling 

strong  or  spirituous  liquors  in  a  less  quantity  dian  live  gallons 
at  a  time  without  havinii:  a  license  therefor,  contrnry  to  I  R.  iS. 
680,  §  15.  The  declaration  was  in  the  form  allowed  m  declaring 
upon  penal  statutes.  The  defendant  pleaded  the  general  issue. 
On  the  trial  the  defendant,  as  the  return  states,  "  being  charged 
by  the  plaintiffs  with  the  sale  of  ale,  strong  beer  or  fermented 
beer,  without  a  license  therefor,  confesses  the  charge  in  pereon, 
and  claims  it  is  not  prohibited  by  statute.**  The  cause  tup. 
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gued  by  counsel,  and  the  justice  rendered  judgment  for  the 
plauitiffs  for  the  penalty,  with  costs,  whereupon  the  defendant 
brought  a  ccriioi  ari  to  the  common  pleas,  where  the  judgment 
was  a&rmed,  and  he  then  brought  error  to  this  court. 

FiiUerton  Fowler,  for  the  plaintiff  in  error,  maintained  that 
ale,  beer  and  other  fermented  liquors  were  not  included  within 
the  terms  ^strong  or  spirituous  liquors,''  as  used  in  the  statnte. 

Yerk»t  for  the  defendants  in  error. 

By  (he  Court,  Jkwett,  J.  This  case  involves  a  question 
upon  the  true  construction  of  the  statute.  (1 M.  /S*.  680,  f  15.)  It 
is  in  these  words,  *'  Whoever  shall  sell  any  strong-  or  spirituous 
liquors,  or  imy  wines,  in  any  quantity  less  than  five  gallons  at  a 
time,  without  having  a  license  therefor,  granted  as  herein  directed, 
shall  forfeit  twenty-five  dollars."  If  ale  or  strong  beer  answers 
the  description  of  strong  or  spirituous  liquors,  the  action  was  well 
sustained.  I  am  unable  to  ent^rtam  a  doubt  but  that  both  come 
within  the  definition  of  strong  or  spirUuom  liquors.  Beer  is 
defined  by  Webster  to  be  "a  spirituous  liquor  made  from  any 
farinaceous  grain,  but  generally  from  barley,  which  is  first  malt- 
ed and  ground,  and  its  fermentable  substance  extracted  by  hot 
water.  This  extract  or  infusion  is  evaporated  by  boilintr  in 
caldrons,  and  hops  or  some  other  plant  of  an  agreeable  bittcM  iif^ss 
added.  The  liquor  is  then  suffered  to  ferment  in  vats."  Ale  is 
a  liquor  made  from  an  infusion  of  malt  by  fermentation ;  it  chiefly 
diflbrs  from  beer,  in  having  a  smaller  proportion  of  hops — and 
both  are  intoxicating  liquors.  The  mannfiicture  of  beer  and  its 
use  as  an  intoxicating  drink,  are  of  very  high  antiquity.  Herih 
dehia  tells  us,  that  owing  to  the  want  of  wine,  the  Egyptians 
drank  a  liquor  fermented  from  barley.  (Lib.  2,  chap.  77.)  Ma 
or  beer  was  in  common  use.  in  Gerni.uiy,  m  the  time  of  Tacitus. 
"All  the  nations,"  says  Pliny,  "  who  inhabit  the  west  of  Europe, 
have  a  liquor  with  which  they  intoxicate  themselves,  made  of 
corn  and  water.  The  manufacture  of  ale  was  early  introchiced 
into  England.  It  is  meutioned  in  the  laws  of  Ina,  king  of  Wes* 
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mk;  and  is  pardeulaily  specified  among  the  liquors  pfovided 

for  a  royal  Imnqoet  In  the  reigti  of  Edward  the  O>nfes9or.  {M> 

CulloclCs  Com.  Die,  vol.  1,  p.  0.)  Tliat  the  legislature  intend- 
ed to  prohibit  the  sale,  under  the  reuulatioiis  mentioned  in  the 
loth  section,  of  all  intoxicating  liquors,  I  think  is  strongly  indi- 
cated by  the  provision  of  the  29th  section  of  the  same  statute. 
It  enacts  that No  person  shall  be  subject  to  be  prosecuted  by 
virtue  of  the  provisions  of  this  title,  for  selling  metheglin,  cur^ 
rant  wine^  cherry  wine,  or  cider«"  This  operates  as  an  excep- 
tion to  the  prohibition  which  I  think  is  manifestly  contained 
in  the  former  section.  Each  is  strong  liquor,  intoxicating  in  its 
natore.  It  is  urged  by  the  counsel  for  the  defendant  that  the 
legislature,  by  the  tisc  of  tlic  words  "  strong  or  spirituous.*'  meant 
to  include  only  such  liquors  as  are  produced  by  distillation.  It 
is  quite  pertinent  to  ask  why,  if  this  were  so,  it  was  necessary 
to  insert  the  2Uth  section,  as  neither  of  the  kitjds  of  liquor  there 
Specified  are  thus  produced.  I  tlunk  this  a  plain  case,  and  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


McDonald  vs.  Bunn,  sheriff,  <fec 

In  an  letion  agwiwt  m  aheriff  for  s  Mm  ictnrn  tt»  «^  fa,  the  plaiotiff  mmt  ihow  « 

valid  judpnoit  apon  which  the  writ  isiued 
A  judgment  eetuxiC,  independently  of  the  •tetiile,(£«we  1640,  j».  334,  $93,)  be  icb- 

dered  In  racafioQ. 

Accordingly,  wlicrf  a  party,  in  order  lo  prorc  a  judgment  of  (his  court,  prodoo^  eo 
authcntfcatcd  copy  of  a  record  which  staled  the  suit  to  hnrc  been  commenced  by 
declaration,  and  that  issue  was  joined  in  July  leriji,  1830,  and  th:it  tlie  eaiue  was 
referred  to  a  sole  referee,  who  on  tlic  9th  day  of  September,  1842,  reported  in  favor 
of  the  {deintiiT,  upon  which  judgment  wm  immediately  entered,  the  record  being 
aigoed  and  filed  eo  the  Kith  daj  of  the  aame  month*  and  theie  bdng  noatatanMot 
of  any  eonlinoanee  or  Rientim  of  any  tenn  aAer  the  eomnenoement  of  the  int ; 
held  that  the  alleged  Judgment  waa  void. 

The  piwiaiona  of  the  act  of  1840,  authorising  the  entry  of  judgments  in  vacation, 
has  DO  effect  open  jud^jmcnls  in  stitts  commenced  before  that  act  tfv»k  f  flVrt. 

The  lepeal  in  1844,  {Stai.  p.  92,  ^  8,)  of  the  proviaion  in  the  act  of  1840,  which 
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fivtftod  Ibeopentionof  the  hud  mentioned  Mt  to  raitf  coouneneed  after  jt  tosfc 
f^foetfdoct  not  iclraaet  i»  u  to  render  valid  a  jndgmeot  eolered  b  TftcaliQ|B»  jp  • 
rait  cQDiDienoed  ia  1839. 

Case  against  the  defendant,  as  sheriff  of  Montfromcry  county, 
for  a  false  return  to  a  Ji.fa.  issued  upon  a  judf,aiienl  in  favor 
of  the  plaintiff  in  this  suit,  against  R.  C.  Davidson,  tried  at  the 
Mootgomery  circuit  in  November,  IS43»  before  Willard,  C. 
Judge.  Plea,  not  guilty. 

On  the  trial,  the  plaintiff  gave  in  evidence  an  authenticated 
copy  of  a  paper  alleged  to  be  the  record  of  a  j  ud^  ment  in  this  court 
in  his  favor,  against  Davidson.  The  placita  was  of  July  term, 
1839.  Memo/  audum,  of  the  filing  of  the  declaration  on  the 
14th  September,  1839,  of  July  term  preceding.  Then  followed 
the  declaration,  which  was  in  assumpsit  on  llic  common  counts, 
a  plea  of  non  assumpsit  and  an  order  for  the  trial  of  the  issue  at 
the  next  circuit  in  Montgomery  on  the  18th  day  of  November 
next.  The  next  entry  is  that  the  issue  not  being  tried,  the 
cause  was  referred  to  J.  F.,  sole  reieree,  pursuant  to  the  statute, 
but  it  is  not  stated  when  or  where  this  order  for  a  reference  was 
made.  The  record  proceeds,  *'and  now  at  this  day,  to  wit,  on 
the  ninth  day  of  September j  1842,  before  the  justices  albresnid, 
come  the  parties  aforesaid,  by  their  attorneys  aforesaid,  and  liere- 
iipon  the  said  referee,  duly  appointed,  makes  his  report  in  writing 
under  his  hand  to  the  said  court,  in  the  words  and  figures  follow- 
ing." The  report  is  then  inserted,  bearin^^  c^nte  September  9th, 
1842,  finding  that  there  is  due  the  plaintiff  $142,  besides  costs. 
Therefore  it  is  considered,*'  &c.,  setting  out  the  entry  of  judg- 
ment in  the  usual  form  for  the  amount  reported,  with  $50,69, 
costs.  The  record  is  signed  September  16tb,  1842,  and  is  filed 
on  the  same  day.  The  plaintiff  also  gave  in  evidence  a  /.  fa, 
issued  on  the  judgment,  and  delivered  to  the  sheriff  on  the  2(3th 
day  of  September,  1S12.  and  returned  nulla  bona  in  January. 
1843;  and  then  proved  the  facts  on  wliich  he  relied  to  show 
that  the  return  was  false.  The  defendant  moved  for  a  nonsuit, 
on  the  ground  that  the  record  showed  that  the  referee's  report 
was  made  and  that  judgment  was  entered  in  vacaiUm,  and  that 
the  judgment  and  all  subsequent  proceedings  were  for  that  reason 
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void.  The  motioii  was  denied  and  the  defendant  excepted. 
Evidence  was  then  given  on  the  part  of  the  defendant,  aiiil  a 
verdict  was  rendered  for  the  plainti^  The  dei^doQt  moves  lor 
a  mw  trial  oa  a  bill  of  excepUons. 

AT.  Wl  Jr.f  for  the  defendant  1.  The  judgraeot  was  void. 

467;  The  ease  of  Randal  and  hU.w^e,  2  Mod,  908;  Rer 
Bowman,  6  Carr.  ^  Pay.  337 ;  The  King  t.  JSmUh,  8  Bam* 

4*  Cress.  341 ;  8  Penning,  R.  161 ;  1  Green's  {N.  J.)  R.  144.) 

2.  Il  ilic  jiulgraent  was  void,  the  defenduiiL  was  not  honin  l  to  exe- 
cute it,  though  if  lie  had  done  so  he  miuht  have  jubliiicd  under 
the  process.  (Earl  v.  Catnpj  16  \ycnd.o62  ;  Albee  v.  iVard, 
8  Mass.  79 ;  Q  Coke,  64 ;  ComeU  v.  Barnea,  7  HUl,  36.) 

^.  Sievens,  for  Uie  plaintiE  1.  The  defect  in  the  record  is 
at  most  an  irregularity,  and  of  this  no  advantage  can  he  taken 
after  one  year,  (2  R,  S>  369,  §  2,)  and  that  period  had  elapsed  at 
the  time  of  the  trial.  2.  But  the  judgment  was  entire)  y  regular. 
By  the  statute,  {Laws  1840,  p.  344,  §  23,)  judgments  may  be  en- 
tered in  term  or  vacation.  It  is  true  that  by  §  38,  the  act  did 
not  take  full  efTect  upon  suits  commenced  ])rior  to  June  1, 1840: 
still  it  had  a  certain  oi>eratinn  from  its  passMi^e.  The  twenty- 
filth  section  declares  tliat  no  judgment  or  decree  entered  after 
the  act  takes  etfect,  shall  be  a  lien  luiless  docketed  with  the 
county  clerk ;  but  this  court  in  Ex  parte  Becker,  (4  Hillf  613,) 
held  that  this  provision  applied  to  judgments  in  suits  pending 
on  the  1st  June,  1840.  3.  The  thirty-eighth  section  has  been 
unconditionally  repealed.  (Stat.  1844.  p,  92,  §  8.)  As  regards 
the  question  now  before  the  court,  the  act  should  be  construed 
as  ihougli  §  38  had  never  been  a  part  of  it.  [Butler  v.  Palmer^ 
1  Hill, 324.)  4.  The  sheriff  caiiiiut  avail  himself  of  the  irregular- 
ity m  tiie  jud^i^ment.  (Savacool  v.  lioiighion,  5  Wend.  170; 
Ames  V.  Webbers,  8  id.  645  \  Parmelee  v.  Hiichcodc,  12  id.  96.) 

By  the  Court,  Beardsley,  J.  In  an  action  agamst  a  sheriff 
Ibf  a  false  return  of  mdla  bona  to  a  writ  of  fieri  facias,  the 
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plaintiff  must  show  a  rftlid  judgment  to  npbold  the  process. 
The  judgiiiciit  couslitules  aa  esseiilial  inL^Tcdicnt  in  ilie  plain- 
tiff *s  right  of  action,  and  is  invariably  allt;<;ed  in  the  d(  c  aration 
in  such  cases.  (2  Chit.  PL  7th  A  w  cr,  ed.  748  j  2  »^iaik,  Ev,  7th 
Amer,  )Bd,  1016 }  2  FhU.  Ev,  403.) 

The  general  rale,  where  a  sheriff  is  sued  for  any  thing  done 
by  him  in  obedienco  to  the  comnumd  of  final  piocesa  in  his  banda^ 
certainly  is,  that  he  need  not  set  up  a  judgment  in  order  to  jus- 
tify bimselfi  but  may  rely  on  the  proeess  alone  for  that  purpose. 
This,  however,  is  a  rale  for  his  convenience  and  protection,  and 
does  not  imply  that  it  is  the  duty  of  the  officer  to  proceed,  where 
there  is  no  judgment.  An  action  for  a  false  rciuiii  lies  for  a 
wrong  done  to  the  plaintiff"  by  a  refusal  to  execute  lawful  process 
issued  in  his  favor.  But  a  writ  of  fieri  facias  alone  gives  no 
right  to  the  plaintiff,  and  proves  no  cause  of  action  in  his  favor. 
The  light  arises  upon  the  judgment  and  the  execution  issued  to 
enforce  it ;  and  if  no  judgment  has  in  fact  been  rendered,  the  ex- 
ecution imposes  no  duty  on  the  officer,  whatever  protection  it 
might  afibrd  him.  {Cornell  v.  BameSf  7 ISU^  36.) 

It  has  been  held  that  where  a  judgment  bad  in  fact  been  ren- 
dered for  the  plaintiff,  the  sheriff  in  an  action  for  a  false  return 
to  an  execution  issued  on  such  judirment,  might  defend  himself 
by  showing  that  the  judgment  was  Irauiiulent,  and  for  tliat  cmse 
void  in  law.  (2  ^Stark.  Ev.  lOlS  ;  2  Phil.  Ev.  404 ;  Ti/ler  v. 
The  Duke  of  Leeds,  2  Stark,  i^.  218 ;  Pam  v.  Scholey,  5  Esp, 
243 ;  Harrod  v.  Benton,  B  B,  ^  C.  217.)  But  this  point  need 
not  be  considered  in  the  present  case ;  for  here  the  question  arises 
on  the  evidence  given  by  the  plaintiff.  He  was  honnd  to  prove 
a  legal  judgment  to  uphold  the  execntion  in  his  favor;  and  the 
question  i9,  did  he  show  that  any  such  judgment  had  been 
rendered? 

The  plaititiff  read  in  evidence,  wliat  was  called  an  exemplified 
copy  of  the  record  of  a  judgment  in  his  favor,  and  which  was 
the  only  proof  furnished  of  any  judf^inrnt  to  uphold  the  execu- 
tion. By  this  evidence  it  appears  that  an  action  was  commenced 
in  this  court,  in  favor  of  the  present  plaintiff  and  against  David- 
0ODi  of  July  term,  1839 ;  that  it  was  put  at  issue  aud  noticed  for 
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Uial  ID  November  of  the  same  year,  and  was  then  reierrcd  to  a 
flole  referee;  that  on  the  9th  of  September,  184^  the  leferee 
made  a  repott  in  favor  of  the  plaiotiflT,  upon  which,  as  this  alleged 
record  states,  a  judgment  was  at  that  time  rendered.  This  is 
substantially  all  the  supposed  record  contains.  It  makes  men- 
tion of  but  a  single  term,  that  of  July,  1839,  and  it  is  impossible 
to  infer  or  assuiiio,  upon  what  is  stated,  tlint  this  judgment,  so 
called,  was  rendered  at  that  or  any  other  term  of  the  court. 
Tlie  writinrr  cannot  lie  irjado  to  mean  that  the  judnfmont,  or  what 
is  spoken  of  as  a  judgment,  was  rendered  on  any  other  day,  or 
at  any  other  time,  than  the  9th  of  September,  1842.  But  the 
July  term  of  that  year  had  tenninated  long  before  that  time;  it 
could  not,  by  law,  endure  for  any  purpose,  beyond  five  weeks, 
and  must  have  ended  early  in  August  The  next  succeedhig 
term  was  in  October,  so  that  this  pretended  judgment  appears 
by  the  record  to  have  been  rendered  in  vacation,  and  not  in  term 
time.    I  see  no  w*iy,  upon  the  evidence,  to  escape  this  conclusion. 

A  judj^aient  is  ilic  sentence  of  tlie  law  as  pmnounccd  by  the 
court.  (3  BL  Com.  395  ;  liing.  on  Jitdg.  and  Ea'cc^ilions^  \.) 
But  the  court  can  only  bo  Iield  in  term  time,  and  for  the  purpose 
of  rendering  judgments  it  has  no  existence  iu  vacation.  Conse- 
quently a  judgment  cannot  be  rendered  in  vacation ;  and  evi- 
dence, although  in  form  that  of  a  record,  which  states  that  a 
judgment  was  rendered  in  vacation,  shows  what  could  not  pos* 
sibly  have  occurred,  and  is  therefore  intrinsically  null  and  void. 
I  speak  of  the  law  as  it  stands,  independently  of  the  act  of  1840, 
which  declares  that  **  Judgments  may  be  entered  and  perfected 
at  any  lime  in  term  or  vacation."  {Laws  1840,  /).  33 1,  §  23.) 
What  may  be  done  under  the  authority  of  tliis  provision  is  one 
thing,  but  in  cases  to  which  it  do(>s  not  apply,  a  record  which 
States  that  a  judgment  was  rendered  in  vacation,  affirms  an  im- 
possibility, and  therefore  proves  nothing  whatever.  The  paper, 
read  in  evidence  on  this  trial,  as  a  record,  was  jncd  and  filed 
on  the  16ih  of  September,  1842,  and  it  states  that  the  judgment 
was  rendered  on  the  9th  of  that  month.  We  know  that  the^ 
court  was  not,  and  cmild  not  have  been,  in. session  on  either  of 
those  days,  and  that  a  judgment  could  not  have  been  rendered 
Vol.  III.*  7 
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at  this  alleged  record  states.  Unless  therefore  this  supposea 
judgment  and  record  can  be  upheld  under  the  act  of  1840,  it  is 
plain  they  must  be  wholly  disregarded,  and  then  as  no  judgment 
Co  uphold  the  plaintiff's  execution  was  proved,  he  should  have 
been  nonsuited  on  the  trial. 

But  the  twcnty-tliird  section  of  the  act  of  1840,  which  has 
been  copied,  had  no  application  to  the  case  in  which  this  alleged 
i(  cord  wns  tiled.  That  action  was  commenced  in  1839,  and  the 
act  of  1840,  (§  38,)  expressly  declares  that,  "  This  act  shall  not 
affect  any  suit,  or  proceeding,  nor  the  fees  or  costs  therein,  which 
shall  be  commenced  before  the  same  shall  taice  effect,"  Ren< 
dering  a  judgment,  or  the  entry  of  one,  is  a  step  in  a  suit,  and 
as  the  suit  referred  to  was  commenced  before  the  act  of  1840 
took  effect,  it  had  no  application  to  the  case,  and  cannot  give 
vitality  to  this  alleged  judgment  and  record.  It  might  be  urged 
with  plausibility,  at  least,  that  a  suit  ends  with  the  jndirment 
rendered  therein,  and  tlierefore  that  such  tilings  as  n.siially  iol- 
low  the  rendering  of  judgment,  as  its  docket  and  an  execution, 
are  not  excluded  from  the  provisions  of  the  act  of  1810,  hy  the 
thirty-eighth  section.  And  yet  it  has  been  adjudged  that  the 
iweniy-fourih  section,  which  gives  a  new  form  of  execution, 
does  not  apply  to  suits  commenced  before  that  act  took  effect, 
but  is  excluded  by  this  thirty-eighth  section.  (Exparie  BeckeffA 
mUf  616^  and  cases  cited.)  It  would  seem  to  be  inconsistent, 
if  not  absurd,  to  hold  that  a  judgment,  in  a  suit  commenced  be- 
fore 1840,  may  be  entered  under  the  act  of  that  year,  but  that 
execution  can  only  issue  in  conformity  wiih  tlje  luiuierlaw; 
and  wliatever  my  opinion  might  liave  been,  as  to  the  execution, 
I  have  no  doubt  that  the  judgment,  in  such  a  suit,  must  l)e  n  n- 
dered  and  entered  under  the  former  law,  and  not  as  may  be 
authorized  in  cases  falling  within  the  act  of  1840. 

I  am  aware  that  it  has  been  held  that  the  lien  of  ail  judg- 
ments entered  after  the  act  of  1840  took  effect,  without  regard  to 
the  time  when  the  suit,  in  which  the  judgment  was  rendered, 
was  commenced,  depends  upon  their  being  docketed  as  required 
by  that  act.  {Ex  -parte  Becker,  supra.)  But  this  was  adjudg- 
ed on  the  pecuhur  terms  uf  the  i  tatutes^  which  seem  to  demand 


Digitized  by  Google 


MBW-TOBS,  MAY,  UU. 


81 


McDonald  v,  Bunn. 

8uch  a  construction.  But  in  addition  to  this  cocisideration,  I 
think  the  terms  of  the  thirty-eighth  section  do  not  apply  to  that 
part  of  tlie  act  which  prescribes  the  mode  in  which  judgmeota 
^all  be  docketed. 

The  act,  it  will  be  observed^  regulates,  in  various  respects^ 
Mlf^y  as  w«ll  as  jtroeeedings  which  are  Dot  strictly  suits^  and 
the  fees  and  costs  in  each ;  and  it  also  rejrnlates  some  things 
which  are  neither  suits  nor  such  proceedings.  This  will  be 
quite  apparent  on  looking  through  the  act  Ry  the  thirt  y  v  i  ^hth 
section,  all  suits  and  proceedinsrs  commenced  before  tlie  act  took 
effect,  and  the  fees  and  costs  in  sneh  suits  and  piv*  codings,  are 
wholly  excluded  from  tins  act.  But  ih  thinsr  is  >  xoluded  by  the 
section  which  is  not  a  suit  or  a  pro <  co  iing  on  which  there  may 
be  costs ;  and  the  docketing  of  judgments,  as  the  act  directs,  is 
neither.  Docketing  a  judgment  is  no  part  of  a  suit,  nor  a  step 
io  one.  It  may  follow  upon  the  termination  of  a  suit,  or  may 
not,  at  the  election  of  the  party.  Hie  suit  ends  with  the  jud^ 
ment,  whether  that  is  docketed  or  not  Nor  is  the  docket  any 
snch  proceeding,  as  is  referred  to  in  the  thirty-eighth  sec- 
tion. That  means  a  proceeding  in  which  costs  or  fees  are  al- 
lowed, as  for  instance  a  v/rito[ certiorari,  procedendo,  prohibtlwn 
or  mandamus.  (§  3,  5.)  The  section  also  n  frrs  to  suits  and  pro- 
ceedings which  import  dtn*al ion  and  continuance  m  their  progress 
to  a  close:  such,  in  the  words  of  Uie  section,  as  "shall  be  com' 
menced  before  the"  act  took  effect,  and  were  still  undetermined. 
The  docket  of  a  judgment,  as  required  by  this  statute,  is  not 
such  a  suit  or  proceeding,  nor  any  part  of  either;  and  therefore, 
as  the  court  held  in  parte  Becker,  all  judgments  recovered 
after  the  act  of  1840  took  effect,  no  matter  when  the  cause  was 
commenced,  were  required  to  be  docketed  in  conformity  with 
that  act,  lu  order  to  become  a  lien  on  the  estate  of  tlie  judgment 
debtor. 

But  the  thirty-eighth  section  of  the  act  of  1840,  was  re|)ealed 
in  1844,  {Laws  1844,  p,  92,  h  8,)  and  this,  it  is  said,  leaves  the 
twenty-third  section,  authorizing  judgments  to  be  entered  and 
perfected  in  vacation  as  well  as  in  term,  in  full  force  ab  initio. 
But  no  such  effect  can  be  attributed  to  this  repealing  starute.  It 
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meralf-  abrogated  wbat  was  thao  a. part. of  lha  act  of  1840,  but 
did  not  assume  to  nuke  valid  irbat  was  tban  absolutely-  null 
and  void.  How  far  this  could  bavabeeo  done  by  the  legialatun^ 
we  need  not  stop  to  inquire,  for  it  is  plain  no  such  efSact  can  ba 

givuii  to  a  simple  repeal  oi*  iLe  lliuty-eighth  section.  What  is 
here  spoken  of  as  a  judgment  of  September,  1842.  A\'as  invalid 
at  that  time,  and  it  is  so  now,  notwitlistanding  the  repealing  act 
of  1844.  Bemg  void,  the  plaintiff  failed  to  prove  any  right  to 
nodwtf  and.  a  JKmsuit  should  bave  beea  giaDted, 

New  trial  granted. 


Mathswaoh  w.  WkLLBR  aod  otboia. 

On  demomr  to  &  atm^joiBdMiv  Um  ploi  beiiif  bid  ia  Mbftucei  the  phimiff  it  mUk* 

tlod  to  judgment. 

By  the  true  construction  to  the  proviso  in  the  act  of  18 12  exempting  certain  property 
from  saic  on  execution,  (^Stat.  Ib42,/).  193,  §  1,)  property  otherwise  exempt  is  not 
protected  against  an  executioii  on  a  judgment  rendered  for  the  parchaiie  vaaatf 
of  •Clir-ciempt  property  tbantfnliii  Mpeot  to  whiah  Um «wmiptiwi  ii  ekdntd' 

Dehvrbsr  toasufngoioder.  The  deeUtraiim  was  in  trespass 
Ibvtakinga  pair  of  horses.  P2ea,  justification  of  the  seizure 

under  an  execution  issued  by  a  justice  of  the  peace  on  a  judg< 
ment  against  the  plaintiff  in  iavor  of  Weller,  ilaynes  and  John- 
son, three  of  the  defendants,  the  otheir  defendant  being  a  con- 
stable. It  states  the  recovery  of  the  judgment  on  the  29th  day 
of  August,  1342,  without  stating  any  facts  to  shew,  or  making 
any  averment  that  the  justice  had  jurisdiction.  Replication^  that 
tha  plaialiff  was  a  bousefaoldery  and  that  the  horses  were  his  ne- 
cessary team,  and  were  of  less  value  than  $160,  (to  shew  that 
the  property  was  exempt  from  execution  under  the  act  of  184S^ 
193,-  §  1.)  RyomdoTi  that  the  j udgment  on  which  theexecu- 
tion  issued,  by  virtue  of  which  the  horses  were  taken,  was  ren-- 
dcred  foi  tlie  purchase  money  of  a  stove  sold  by  the  tliree  de- 
fimdants  who  recovered  the  judgment  to  the  present  plaintiff  and 
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'by  liim  kept  for  use.  Surrejoinder,  that  the  plaintiff  purchased 
4he  stove  meiit  oncd  in  the  rejoinder  of  ihe  three  de£endaDt8, 
teller,  Haynesand  Johnson,  before  the  passage  of  the  exemptian 
act  of  1842;  . to  wit,  on  the  10th  doy  of  Odtober,  1810^  and  M 
mhmvnidB,  Viui&nUaa,  Demumr  mkdjoimkr, 

Ni  MU,  Jr.y  for  :tf)e  ddondaols.  1.  lElie  mmjoinder  ■hem 

•thftt  the  aet  of  1B42  (has  no  app]  icatton  to  ihe  ease.  ( Quadem- 
busk  V.  DankSy  1  Detiio,  128.)  2.  The  dcfcct,  if  any,  in  ihe 
plea,  h^  been  aided  by  pleadin?  over.  3.  By  the  true  construo- 
tion  of  tiif:  firnviso  of  the  first  scciiotj  of  the  act  of  1842,  the 
exemption  allowed  by  that  section  cannot  be  set  up  agamst  an 
iexecution  reodenad  ibr  rihe  iptnchflaa  monay  of  any  propertf 
whkb,  by  that  .or  any  othttr  law,  ii«aiempl  fam  eanoolioft. 
^fliiiltties  in  4an)giitioa>of  te  comnaon  vghiBd  araditan  aw  ilo 
ooDBtmaditnclly*  (13  Moat.  85;  IBMad.  618^  .Dwmr.  m 
sua.  761) 

f>.  Wright,  for  the  plaintiff  1.  The  plea  is  b^d,  for  not 
showipfj  jurisdiction  in  Uie  justice  who  rendered  the  judgment. 
2.  The  rejoinder  is  bad.  The  just  construction  of  the  proviso 
is,  that  properly  otherwise  exempt  may  be  taken  on  an  execution 
rendered  for  the  purchase  money  of  that  identical  property. 
Thus  a  team  is  exempt,  but  not  against  an  execution  on  a  judg- 
ment rendered  Sox  the  pnce  of  aiich  team  on  the  sale  of  it  to  the 
party  cSaiming  the  exemption.  Bat  it  is  not  subject  to  an  execo- 
tioD  ibr  thepnce  of  olAar  exeno^pt property.  The  proviso  «reatsa 
a  qualified  lien  for  the  piirdiaae  xaone^^  property  generally 
exempt  from  execution.  This  was  plainly  the  object  of  the  pro- 
vision, and  statutes  should  be  so  constrned  ns  to  curry  out  the 
intention  of  the  legi^nre.   (9  384^  IbJokn,  380.) 

By  the  Court,  Jewett,  J.  it  is  not  denied  that  the  plea  is 
.bad  in  substance;  JMid  it  is  weii  settled  that  the  judgment  must 
be  against  the  party  who  has  ooaomittei  the  first  snhstantial 
laaHinpleadinf.  {MarceinT. /Smitk,^  30^21^4  iftiiieiiiaie 
ainnrisa  fta  dafendwt  laonM  pimit,  baomae  the  nmj^ 
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der  shews  that  the  debt  for  which  the  judgment  was  rendered 
was  contiacted  prior  to  the  passage  of  the  act  of  1842,  and 
therefore,  acootdiog  to  the  caseiof  Qmckenbuih  Dankft  (1 
Denu^  128^)  that  act  haa  no  application  to  the  case. 

The  more  materia]  question  which  was  attempted  to  be  raised 
need  not,  therefore,  necessarily  be  ezammed,  in  order  to  dispose 
of  the  case :  but  it  having  been  argued,  I  hare  no  hesitation  to 
state  the  opinion  at  which  we  have  arrived.  The  act,  the  con- 
strnction  of  whicli  is  in  question,  (<Sfa^  1842,  193,  §  1,)  exempts 
household  furniture,  working  tools,  and  a  team  owned  by  a 
householder,  not  exceeding  $150  in  value,  from  sale  on  execn* 
tion,  provided  that  such  exemption  shall  not  extend  to  any  ex- 
ecution issued  on  a  demand  for  the  porehase  money  of  such 
fbmitnre,-  or  tools,  or  team,  or  artid6»  now  emmeraM  hjf  Usw? 
It  seems  to  me  plain  that  no  exemption  can  be  cUimed  against 
an  execution  on  a  judgment  rendered  for  the  purchase  price  of 
any  property  exempt  from  excciuioii  by  the  revised  statutes,  or 
by  this  act  of  1S42,  though  the  particular  property  in  respeci  to 
which  the  exemption  is  claimed  may  have  been  paidfbr,or  pur- 
chased of  another  person. 

Judgment  for  the  piainti£ 


MiLLiKEN  vs.  Selye  and  Lunt. 

The  affidavit  rry^nired  to  he  delivered  Xo  the  sheriff  with  a  writ  of  lepIerin  mutt  OOi 
bemtiUed  m  the  suit,  and  if  so  eatitied  it  is  a  aoUity. 

Demurrer  to  pleas.  The  action  was  replevin  for  a  quantity 
of  machinery  and  blacksmith's  tools,  which,  as  the  declaration 
alleged,  the  defendants  took  in  a  certain  building  called  the  Sel- 
ye building  in  the  city  of  Aochester,  and  detained,  dec  The 
defendant  Selye  avomed  and  the  defendant  Lunt  ai^nmsMgtd 
the  taking  of  the  goods  as  a  distress  for  rent  due  to  Selye  as 
iandlofd  from  one  Kenyon,  upon  the  demise  of  the  locua  in  quof^ 
a  room  in  the  Selye  building,  averring  that  $144  was  in  arrear 
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'or  rent  on  the  tenth  day  of  August,  1843,  upon  whicli  Selye 
delivered  a  distress  warrant  and  affidavits  to  Lunt,  a  constable 
of  Rochester,  as  bis  bailifi^  who  on  said  tenth  day  of  August 
took  the  goods  upon  the  demised  prsmises,  in  the  name  of  a  diV 
tress  for  the  rent  so  in  arrear.  Yerification*  Plea  in  bsr,  that 
befbie  the  taking  of  the  goods  on  the  distress  warrent,  towit,^. 
the  plaintiff  sued  out  a  writ  of  replevin  against  L.  Keoyon  for 
the  goods  in  question,  and  delivered  it  with  an  affidavit  and  bond 
to  the  sheriff  of  Monroe  county,  by  viriun  of  whicli  the  slieiiiF 
aiterwards,  to  wit  <kc.,  in  the  said  place  in  wliicb  (fcc,  replevied 
and  took  the  goods  mentioned  in  the  declaration,  but  afterwards, 
on  dcc^  and  while  the  said  sheriff  continued  to  hold  the  said 
goods  and  chattels  by  virtue  of  the  said  writ  and  before  he  had 
time  to  remove  them  from  the  demised  premisesi  the  detedanls 
tcN>k  and  detained  them  as  mentioned  in  the  avowry  and  eogni- 
nnce,  which  is  the  same  taking,  &c.  The  writ  with  the  bond 
and  affidavit  required  by  the  statnle  are  set  fi>rth  in  the  plea  in 
kiBc  verba^  the  latter  of  whksh  is  entitled  *^  Snpreme  Court.  Sam- 
uel Mil  liken,  jr.  vs.  Lewis  Kenyon."  Verification.  There  is 
another  plea  to  the  same  avowry  and  coo;'nizance,  in  all  rcsprcts 
like  that  first  mentioned  except  that  it  is  averred  thnt  (he  prop 
erty  was  replevied  and  delivered  to  the  plaintiff,  and  that  it  was 
seized  as  a  distress  before  he  had  time  to  remove  it.  The  de- 
fendants demnned  to  both  pleas.  Joinder.  When  the  cause 
was  formerly  before  the  eourt  the  pteas  did  not  aver  the  delivery 
to  the  sheriff  of  any  affidavit  or  bond,  for  which  reason  they 
were  held  bad,  and  the  plaintiff  had  leave  to  amend.  (S69  6 
HiU,  623.) 

C.  P.  KirMandj  for  the  defendants,  amona:  other  objections  to 
the  pleas,  insisted  (bat  the  affidavit  being  entitled  in  a  suit  in 
this  court  when  there  was  none  at  that  tiine  pending,  was  a  nul- 
lity;  and  a  proper  affidavit  being  essential  to  render  the  process 
eflectual,  the  pleas  could  not  be  sustained.  He  cited  HaigJU  v. 
TWiter,  (2  John.  371;)  In  re  Brmwm,  (12  id.  461;)  iVScMt 
V.  Onsfetf,  (3  Cowen,  345;)  WiUneff  v.  Warner^  (2fii  500;) 
T%B  People  V.  The  Tlas^a  a  P.  (1  Wend.  291.) 
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MiHikpn  v.  Solyc. 

N.  Hill,  Jr.,  for  the  plaintiff,  cited  Clar/c  v.  CawUiorne^  (7  21 
R.  321 ;)  Ho^T.  BrandoHy  {IB.^  P.  36.) 

Ms  Court,  BronsoN)  Gh.  J.  The  affidavit  atioiild  -not 
hm  been  entitled,  because  when  it  was  made  theie  was  no  snit 
pending  in  court  As  the  affidavit  purported  to  be  made  in  a 
suit  when  there  was  none,  the  party  could  not  be  conTioted  of 

perjury  for  false  swearing.  In  such  rases  the  affidavit  cannot 
be  used — it  is  a  nnlfity.  The  rule  has  been  too  long  settled  to 
be  now  shaken.  (The  Kii/^r  v.  PiprsoUj  AndreiDff,  313;  Rer 
V.  Jones,  1  Sir.  701  ;  Haight  v.  Turner,  2  Johji.  371  ;  The 
People  V.  Th^a  C.  P.  1  Wend.  291 ;  Hollis  v.  Brandon,  1 
Bob.  4*  Pull  36 ;  King  y.  Cole,  6  T.  R.  640.  And  see  WkU-- 
ney  t.  Wameff  2  Cowen,  499 ;  Roaoeveli  Dale,  id.  681 ; 
jNkhahT.CinBte»,ZQn0en,Z4,B\  re finmjon, 32 JbJkii. 460i) 
The  case  of  CSark  t.  Cavikorne,  {7  T.  It  917,)  is  not  only 
contrary  to  other  decisions  of  the  same  court,  but  it  stands  upon 
no  principle  "xdiatevei. 

The  statute  says,  the  aifidavit  must  be  made  "  by  the  plain- 
tiffin  the  action,  or  by  some  one  in  his  behalf.'*  (2  /?.  iS\  523, 
§  7.)  But  that  only  means  that  the  affidavit  must  be  made  by 
the  person  who  prosecutes  the  writ,  and  who  will  be  the  plain- 
tiff when  the  suit  is  comm^iQed.  The  suit  is  not  commenced 
by  the  affidavit,  nor  by  the  writ,  until  they  are  delivered  to  the 
sheriff.  In  SoUis  v.  Brandon,  (1  B  ^  jP.  36,)  the  affidavit  to 
bold  to  bail  was  entitled ;  and  Chief  Justice  Eyre  was  disposed 
to  get  over  the  difficulty  by  holding  that  the  affidavit  was  the 
commencement  of  the  cause.  But  after  taLing  time  to  inquire, 
he  gave  it  up,  and  the  rule  for  discharging  the  defendant  out  of 
custody  was  made  absolute. 

It  is  said  that  the  affidavit  is  periect  without  the  title  of  the 
cause ;  and  that  the  title  may  be  rejected  as  surplusage.  Bat 
the  affidavit  has  the  woids^  ^'tjiie  said  plaintiff;''  and  without  a 
reference  to  the  title,  there  is  notiiing  to  show  what  Ifao^e  words 
mean.  And  besides,  it  has  been  held,  both  here  and  in  England, 
(hat  the  title  cannot  be  rejected  as  su  rpl  usag^e.  (/ti  rs  Brmmn^ 
12  John,  4G0  i  Kin^  v.  Cole,  6  T.  R,  640.) 
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Then  an  many  cases  where  false  swearing  will  be  perjnryi 
althoogh  no  suit  ms  pending  at  the  time.  It  ia  ao  whenver 
the  oath  la  lawful :  and  -the  oath  ie  lawfiil  when  H  Is  a  pnpara- 
prf  step  in  legal  i^oceedings ;  as  on  suing  out  a  writ  of  replevin^ 
or  when  amotion  tsto  be  made  for  nmandamus^  guo  mrranio, 
attachment,  or  the  like.  But  the  difficulty  here  is,  that  the  affi» 
(iaviL  purports  to  have  been  made  in  a  suit  belwern  Samuel 
Millikeu,  jr.  plaintiff,  and  Lewis  Kenyon  defendant,  when  in 
!;i i  t  tlirif  W  IS  no  siicii  snit.  As  tliere  was  no  such  suit,  the  af- 
fidavit was  aot  a  lawful,  but  an  extra-judicial  oath«  On  4bi8 
ground,  such  affidavits  have  been  held  to  be  nullities. 

Without  an  affidavit,  the  sheriff  had  no  authority  to  exeenle 
the  writ.  {MiUiken  Mye,  6  HU^  603.)  The  goods  wen 
not,  thenfore,  in  the  custody  of  the  law ;  and  die  defendants  had 
a  right  to  distrain  them. 

•When  the  affidavit  whieh  aoeompanies  the  writ  in  replevlR  is 
good  so  far  as  it  goes,  it  may,  perhnps,  be  proper  to  allow  an 
omission  to  be  supplied  by  a  further  alllilavit.  [Cutler  v.  Rath- 
hone^  1  Hili^  204.)  Hut  when  the  writ  is  executed  without  nny 
affidavit,  or,  what  is  tiie  same  thnig",  with  one  which  is  a  more 
nullity,  it  is  difficult  to  see  how  the  proceeding  can  he  legalized 
hf  afterwards  making:  the  proper  affidavit.  It  is  enough,  how* 
ever,  to  say,  that  then  has  been  no  amended  or  new  affidavit  in 
tfiris  casei 

As  tiiis  point  Is  lata!  to  both  of  the  pleas,  it  Is  not  necessary 
to  smider  the  other  questions  made  at  the  ^r. 

Judgment  for  duilndunts. 

7oL  HL*  8 
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Harvia  «.  Richmond. 


Marvin  vs,  Richmond  and  Belako, 

An  n/damaanot  a  faet     a  party  to  a  tnit  ia  vndmot  against  aocli  partj,  thoQ|^ 

made  in  a  coBfawatioa  wipectiiig  a  cempromiie  cf  the  auit 
Thb  cam  ntWaUMmr.  Tharf,  (8  €fomen,  901»)  ofeituhd. 

ReplbviNi  tried  at  the  Wanren  caieuit  in  Octaber,  1843^  oe 
fore  WiLLARD^  C.  Judge.  On  the  trial  the  plaintiff  called  ono 
Hams  as  a  witness,  who  was  objected  to  on  the  ground  of  ith 
terest)  which  the  defendants  undertook  to  prove.  For  that  pur- 
pose they  called  a  witness  who  testified  that  in  May  preceding 
the  trial  he  heard  Delano,  one  of  tlie  defendants,  ask  the  plaintiff 
if  this  suit  could  not  be  settled;  to  which  the  plaiiitifl' aiisu  cied, 
he  could  not  settle  it,  for  he  did  not  know  any  thing  about  it ; 
that  it  was  Mr.  Harris'  doings,  and  Harris  would  have  to  £oci  it 
in  the  end,  though  commenced  in  his,  the  plaintiff's,  name ;  thai 
he  did  not  know  about  the  suit  until  after  it  was  commenced. 
It  was  shown  that  the  plaintiff  was  a  man  of  wealth.  The 
judge  rejected  Harris  as  a  witness,  and  the  plaintiff  excited. 
The  plaintiff  then  released  Harris  from  all  demands  which  he 
might  have  against  him  for  damatres  or  costs  on  account  of  this 
suit,  or  on  account  of  the  property  for  which  the  action  was 
brought ;  but  the  judge  still  held  hiai  incompetent,  aud  the 
plaintiff  again  excepted.  The  plaintiff  then  gave  evidence  upon 
the  issue,  but  was  finally  nonsuited ;  and  he  now  moves  for  a 
new  trial  on  a  case. 

Ira  HanU,  for  the  plaintifl^  relied  on  WUUanu  T^orp, 
(8  Cotwn,  201,)  as  a  direct  authorit|f  to  show  that  the  evidence 
to  prove  the  interest  of  Harris  was  incompetent. 

E.  Pearson  A.  C.  Handy  for  the  defendants,  cited  1  PhiL 
Ev.  109,  and  1  Cowen  ^  HUl^s  Notes,  218. 

By  the  Court,  Beards  let,  J.  The  evidence  was  compo* 
tent  against  Uie  plaintiff :  it  was  not  an  offer  for  a  compromise 
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bot  an  unqualified  admission  of  a  fad.  This  is  the  true  dis- 
tinclion  between  such  statements  of  a  party  as  are  admissible^ 
and  such  as  should  be  rejected  on  the  principle  that  men  must 
be  allowed  **to  buy  their  peace^  witliout  piejudice.  **If  the 
terms  *buy  their  peace*  are  attended  tV  as  is  said  In  BtUler*s 
N.  P.,  "  they  will  resolve  all  doubts  on  iliis  head  of  evidence ; 
but  fi  1  nil  example  I  will  udd  one  case.  If  A.  sue  B.  for  100/. 
and  B.  olier  to  pay  him  20/.,  it  shall  not  be  received  in  evidence; 
for  this  neither  admits  or  ascertains  any  debt,  and  is  no  more 
than  saying  he  would  give  20/.  to  get  rid  of  the  action.  But 
if  an  account  consist  often  articles,  and  B.  admits  that  a  particu- 
lar one  is  due^  it  is  good  evidence  for  so  much.''  (BuL  iV.  P. 
236,  DuMm  mi.  1791.  also  16  Wend.  643 ;  1  PhU.  Ev. 
106 ;  and  Chwen  ^  HUTs  Notes,  196.)  The  ease  relied  on  by 
the  counsel  for  the  plaintifi;  ( WUUame  7%oTpj)  is  certainly 
in  principle,  like  the  one  at  bar,  but  the  authorities  mentioned 
in  Cowcii  and  Hill's  note,  just  referred  to,  pro^'e,  us  1  think, 
beyond  all  quc^lioii,  Uiat  llie  principle  of  evidence  was  misap- 
plied in  that  case,  and  it  ought  not  to  be  followed.  A.s  tlic 
present  action  was  brought  by  Harris,  without  auUiority,  and 
indeed  without  the  plaintiff's  knowledge,  he  was  liable  to  the 
defendants  for  costs,  which  liability  could  not  bo  ramoved  by 
any  leleaae  which  the  jdaintiff  could  execute.  Hairis  was  aa 
inooiiQwIent  witness  and  was  properly  extduded  by  l*>e  judges 

New  trie  denied* 
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The  affidavit  required  by  the  staiute  (Laws  1831,  j).  434,  §  35,}  to  authorize  a 
tice  of  tbe  peace  to  issue  an  attachment,  need  not  be  signed  by  tiie  deponent  If 
tbe  ivitiMW  bo  fwvm  and  tlic  justioe  taks  davni  nd  notify  the  fealimony,  it  it-* 
Mfiehnt  aflilavH. 

jWhew  tlw  bond  tmpyktd  tipwiiMiapplwiticn  fbr  an  stteehiMat  praliBMad  to  be  Uw 

bond  of  tbe  eredilor  who  applied,  and  of  two  suretlos,  and  waa  aaeentad  thtta: 
**  VV.  S.  agent  for  J.  S."  (the  principal,)  the  suretiea  eneutang  in  pro|Mr  fbnn ; 
held  sufficient,  although  tbe  iHinoipai  waa  not  boood. 

Krror  from  the  CoUmibia  coiimion  jileas,  to  review  a  judg- 
ment of  lhat  court  ai&rmiug  a  judgment  jnendered  by  a  justice 
of  tbe  pence.  The  suit  bdbce  the  justice  vai  by  iJacob  Shalqr 
igaintt  Miliiu^  aod  was  commeQced  by  attachment  under  ^the 
«ct  tO'«hoii8h  unprimnnieotihr  debt,.^  {Ska.  IS^X^  p.  404, 
I  Sd.)  Waller  Sbafer,  .as  ftbe  agent  of  the  plaimi^^  apfdied  for 
•the  attachment  and  >made  a  fbcooal  aflldavit-iettkig  fortb  Hhat.tbe 
defendant  was  indebted  to  the  plaintiff,  and  also  statinff  certain 
facts  tending  to  show  that  the  defendant  had  aysij^ned,  dis]>os€d 
of  or  secreted  iiis  piupcrly,  with  intent  to  defraud  his  creditors. 
■The  justice  then  examined  W.  Shafer  and  another  witness  on 
oath  as  to  other  facts  and  circumstances  to  support  the  applic^i- 
tion,  vrriting  down  the  testimoDy  of  each  as  it  was  given,  and 
certifying  at  the  foot  of  each  deposition  that  it  was  taken  before 
him ;  'btit  these  statements  were  not  signed  by  the  witnesses 
The  bond  delivered  to  the  jnstice  commenced,  Enofirall  men 
by  these  presents,  that  we  Jacob  Shafer  by  Walter  Shafbr  his 
agent,  and  Russel  G.  Dorr  and  Walter  Shafer,  are  held**  and 
was  executed  thus :  "  Walter  Sliafer  agent  for  Jacob  Shafer,  l.  s.  ; 
Walter  Shafer,  l.s.  ;  Russel  G.  Dorr,  l.  s."  Upon  these  pnpcrs 
the  justice  issued  the  attachment,  and  on  the  return  day  the  de- 
fendant appeared  and  moved  to  quash  the  proceedings  on  the 
ground  that  the  attachment  had  issued  irregularly,  there  hein?, 
as  he  alleged,  no  sufficient  affidavit  or  bond.  The  motion 
was  denied.  No  plea  was  put  in,  and  the  justice,  upon  the  plain- 
tiff's evidence  rendered  judgment  against  the  defendant,  which 
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Jkwdkj  9.  BwiNil. 

beaBgaffiRnad  bf  Cha  oomnxm  pleM  on  eertimir%  tbe  dgfowdant 

brai^gfat  attor  hare. 

/.  GatUfjr,^  for  the  plaiotilT  in  error. 

C.  L,  Monellf  for  the  defendant  in  error. 

By  the  Co7irf,  Bfardsley,  J.  1  think  there  was  no  error  in 
acting  upon  these  sworn  statements  although  not  signed  by  the 
deponents.  The  statute  requires  the  proof  to  be  made  by  aifi-* 
davit;  {Laws  1831,  p.  404,  §35;)  ai?d  xhena  were  affidavits  al- 
though not  signed.  {Jackson  v.  VirgU,  3  John.  640.)  Tbe 
facts  and  circumstances  stated  in  the8e>papers  fully  warrant  tha 
coocliision  that  the 'defendant  balow  bad  assigned,  disposed  of, 
or  secreted  his  property,  with  intent  to  dafrand  his  creditors,  or 
thai  be  was  about  to  do  so,  and  were  therefore  sufficient  to  ju»< 
tT<y  the  issuing  of  an  attachment  (P. 404,  sftpra,  134.)  The 
bond,  as  1  think,  wus  suUicient,  It  was  the  bond  of  the  ngcnl 
W.  S.  individually,  and  another  jx^rson,  given  on  behalf  of  the 
plaiuiiff,  and  as  sueh  satisfies  tlie  statute,  ahiioui^ii  the  plninlif!' 
may  not  have  been  bound  by  it.  The  judgment  should  be 
afitrmed. 

Judgment  aOirmed. 


Bradley  vs.  Bubvell  and  another,  ez'rs  of  Gould. 

W'lir^r^  one  of  scTcm!  joint  obligtirs  dii  s,  liis  reprcfcntalives  are  at  law  dlscliargcd 

]niiu  iiahilily  to  Uio  obli^'c.    Per  h'.wm,  J. 
But  they  are  Uablo  in  equity,  unless  the  dccoased  was  a  surety.   Per  Jewett,  J. 
Equity  will  not  timt  •  joint  bond  at  tlioagfa  it  wen  joint  and  leffvralilbr  the  purpoM 

«f  «nowing  a  oiodHor  to  |Nu«ie  tba  raptemtatirot  of  a  docoaied  »Mgat,  nhcn 

IM      a  mmtj. 

Wkore  two  or  more  penom  faoaoow  aarotlM  fi»  another  in  a  joint  obligation*  thof*  m 

an  implied  i^rceincnt  among  the  puretics,  arising  at  the  time  wlu  n  titpy  expcote 

the  prinrjpql  rnntra<"t,  f!' ;?  hrlwrrn  lh€m<(  Ive,-;  \hry  conliilnUc  ratably  to 
wards  (lisi-li  ir^t!i:r  ;i>iv  li  j'jiliiy  which  thev  may  incur  in  consequence  of  brconiing 
wirh  sorctifj' ;  and  nuch  agreement  is  binding  upon  the  representatives  of  any  of 
tbem     o  m^j  die 
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Bradl6'  c.  DurwelL 


Andtha  feptenBlatimortlie  daoeaM^  w-mntytn  li^le  to  eoatribnle  tovranta 
leimboising  the  surviving  surety,  thoagh  than  was  no  ddiinU  oTiMilbrawoee  of 

the  oUigatioD  during  the  Iircllina  <rfUie  deceased. 

Accordingly,  where  B.  and  G.  became  sureties  for  S.,  as  gnardian  of  a  minor,  in  a 
joint  bond  executed  by  tlie  tliree,  conditioned  for  tho  due  execution  of  the  trust  by 
the  guardian  ;  and  after  the  death  of  G.  the  guardian  committed  a  brrach  of  hi« 
duty,  on  account  of  winch  tlio  ubiigee  recovered  a  judgment  against  8.  and  B.| 
whioh  B.«  the  ■drviroig  nuctj,  paid ;  keldf  that  oonld  maiBtain  an  actuia 
apiiiMt  thoeMcutoM  of  G.  to  reoovor  a  moiety  of  the  amoont  m  pMd  by  hon. 

BM  ttl$o,  that  it  was  no  objection  to  the  notion  that  B.,  after  tho  jodgnont*  paid 
foltuitartly  wilhoot  waiting  for  exeentioo  to  bo  iemied  againat  ham» 

In  aooh  «  OaiO  the  pbintiff  must  declare  specially,  and  cannot  recover  on  a  Ooont 
for  money  paid  to  the  defendants*  use,  or  to  the  use  of  their  testator.  Semhle. 

And  the  declaration  should  count  u]x)n  the  mutual  promiaea  made  by  the  oo>«U{cUee 
at  tbo  time  of  entering  into  the  principal  obligation. 

Demurki;r  to  two  pleas  interposed  to  the  third  and  fourth 
counts  of  the  plaintiff's  declaration.  The  third  count  stated 
that  oil  the  23d  day  of  Januan,^,  1832,  Thomas  Gotild  the  de- 
fendants' testator,  and  the  plaintiff,  became  sureties  for  A.  C.  IL 
Smith,  who  was  appointed  general  guardian  for  M.  E.  Fuller,  a 
minor,  in  a  joint  bond  executed  by  the  three,  to  Fuller,  in  the 
penalty  of  98500,  conditioned  that  Smith  should  faithfully  per- 
fiinn  his  trust  as  guardian  and  render  a  just  and  true  nccoimt 
when  thereunto  required :  by  means  whereof,  it  is  averred,  the 
plaintiff  and  Gonid  became  liable  as  co-sureties  to  pay  to  Fuller 
any  dama^^es  wliich  he  might  sustain  on  account  of  any  default 
of  Smith  as  guardian  ;  and  by  means  whereof  also  Gould  in  his 
lifetime  became  liable  to  pay  the  plaintiff  the  moiety  of  any 
moneys  which  he,  the  plaintiff,  might  become  liable  to  pay  and 
might  pay  to  Fuller,  by  reason  of  any  default  on  the  part  ot  the 
guardian ;  and  that  being  so  liable,  Gould  in  his  lifetime,  to  wit, 
on  the  day  and  year  aforesaid,  ^c.  undertook  and  faithfully 
promised  the  plaintiff  well  and  truly  to  pay  him  the  moiety  of 
all  such  moneys  when  he  should  be  thereunto  requested,  after 
the  payment  thereof  by  the  plaintiff,  according'  to  the  hond.  The 
count  then  proceeds  with  an  averment  that  afterwards,  and  afit-r 
the  death  of  (i  uild,  to  wit,  on  the  22d  November,  1843,  Fu'ti  r 
recovered  a  judgirx  nt  in  tlie  siij)retue  court,  against  the  plaintiff 
and  Smith  the  guardian,  for  $^47,52,  on  accoutu  of  tiie  default 
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of  Smith,  as  guaidiaD,  to  perfonn  his  duties  according  to  the 
conditioii  of  the  bond ;  and  that  after  such  recover^)  to  vrlx,  &c. 

the  plaintiff  paid  the  amount  thereof  to  Fuller,  with  costs,  ns  he 
was  bound  and  obliged  to  do,  of  all  wliich  the  defendants  had 
notice.  Breach  :  that  the  defendants,  ns  executors  of  Gould, 
have  not  paid  the  plaintiff  the  moiety  ol  the  moneys  so  by  him 
paid  to  Fuller,  but  Iiave  hitherto  refused  &c. 

The  fourth  count  was  substantially  like  the  third,  except  that 
the  j[»roflnsss  to  pay  to.  the  plaintiff  the  moiety  of  the  moneys 
which  he'  should  be  obliged  to  pay  on  account  of  the  bond,  which 
in  the  third  count  is  averred  to  have  been  made  by  Gould  m  his 
lifetime,  is  in  this  count  allied  to  have  been  made  by  the  defen* 
dants  as  his  executors,  after  his  death ;  the  consideration  of 
which  promise  is  stated  to  be  ilie  liability  of  Gould  to  reimburse 
the  plaintiff  the  moiety  of  whatever  he  might  have  to  pay  in 
consequence  of  executing  the  bond. 

The  defendants  pleaded  to  both  counts,  1st.  That  the  condi- 
tion of  the  bond  was  not  broken  by  the  guardian  during^  the 
lifetime  of  Gould,  their  testator,  but  was  faithfully  kept  by  Smith 
until  after  the  death  of  Gould ;  2d.  That  the  plaintiff  paid  the 
amount  recovered  by  Fuller  voluntarily  and  of  his  own  accord, 
and  without  being  obliged  by  execution  or  otherwise  to  pay  the 
same ;  and  so  they  say  that  he  paid  the  same  of  his  own  wrong',  ' 
&c.  The  plaintiff  demurred  to  both  pleas,  and  the  defendants 
joined  in  demurrer. 

/  A.  Spencer,  for  the  plaintiff,  stated  the  question  to  be 
whether  the  personal  representatives  of  a  co-surety  in  a  joint 
t>ond,  executed  for  a  guardian,  can  be  compelled  to  contribute  to 
the  other  surety  who  has  been  obliged  to  pay  money  in  conse- 
quence of  a  breach  on  the  part  of  the  guardian,  occurring  after 
the  death  of  their  testator,  the  condition  having  been  faithfully 
performed  during  his  lifetime.  He  maintained  that  there  was 
an  implied  promise  to  contribute,  by  each  of  the  sureties  to  the 
other,  arising  out  of  llie  transaction  at  the  time  of  the  execution 
of  the  bond ;  in  supp-^rt  of  which  he  referred  to  the  following 
authorities:  {Marshall  v.  De  Groot)  1  Caines'  Cas.inErr,  122; 
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Bachelder  v.  Fisk^  \7  Mass.  464 ;  Hutton  v.  Etfre,  6  Taunt, 
289;  £ir*%  v.  Presgrave,  1  ^cw^,  220;  1  j5m;2ey,  123;  1 
Marsh*  603 ;  3  iV;  ^am;9.  270.)  And  to  shevr  that  it  was  not 
esseDtial  that  an  execution  should  have  issued  against  the  plain- 
tifl^  be  cited  BtOlar  v.  Wrighi,  (2  Wend.  369.) 

iV.  fii//,  Jr.,  for  the  defendants.  On  the  death  of  the  defen- 
dants' testator  he  was  discharged  from  the  bond.  Wliere  all  the 
obligois  in  the  bond  are  principals,  the  case  is  different.  There, 
wher6  one  of  them  dies  and  the  survivors  arc  afterwards  obliged 
to  pay,  the  representatives  of  tlie  deceased  must,  it  is  admitted, 
contrihute.  The  liability  of  sureties  is  different.  As  a  surety 
is  bound  only  by  the  legdl  obligation  which  he  incurs,  when 
that  ceases  he  is  discharged.  He  is  never  made  liable  in  equity ; 
and  therefore  when  he  dies  and  the  obligation  attaches  against 
the  other  joint  ob1ig:or8  who  have  survived,  he  is  discharged  at 
law  and  his  rcpreseiiiatives  cannot  be  pursued  in  equity ;  and  no 
one  can  be  c(j:ii}>Liled  to  contribute  who  could  n of  have  been 
made  liable  to  the  original  creditor.  Here  the  cause  of  action, 
if  any,  accrued  after  the  death  of  Gould ;  and  if  the  plaintiff  hat 
any  remedy,  it  is  simply  for  money  paid,  and  tlie  plaintiff  cat 
snstain  his  action  upon  a  common  count  In  cases  of  contribu 
tion  it  is  not  necessary  to  declare  specially.  Now  for  whose  use 
was  this  money  paid  by  the  plaintiff?  Not  for  the  use  of  tlie 
testator,  for  he  was  dead.  It  was  not  in  any  sense  for  the  use 
of  his  representatives.  An  action  for  contribution  is  not  based 
upon  any  contract  express  or  implied.  It  is  a  mere  crcaliirc  of 
equity.  {Deeriug  v.  The  Earl  of  Winchchca,  2  Bos.  ij-  PulL 
270 ;  1  Coz-'s  Efj.  It  3i8  i  3  BUsWs  It  290  j  1  ^Vor/*  £q. 
3d  ed.,  503,  note  1.) 

Tlie  case  of  Waliers  v.  Riley,  (1  Harr.  4*  ^'^^>  305,)  is  par- 
allel with  that  now  before  the  court.  W.  and  B.  were  joint 
sureties  in  an  administrator's  bond.  W.  d  ied,  and  then  judgment 
was  obtained  against  the  principal  and  the  surviving  surety  B. 
B.  afterwards  died,  and  his  repieseulatives  sued  the  representa- 
tives of  W.  It  was  held  that  the  plaintiff  could  not  recover ; 
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that  the  liability  of  W.  was  cztin -uished  hfhia  death.  {See  aUQ 
Washingtotee  Va.  R  136.) 

Where  two  or  more  persons  borrow  money  nnd  give  a  joint 
bond,  and  one  of  them  dies,  the  C(»ui  t  of  chancery,  for  the  pur- 
pose of  allowing  the  creditor  to  follow  the  assets  of  the  deceased 
in  the  hands  of  his  representatives,  will  declnre  the  obh'gation  lo 
be  in  effect  joint  and  aevera].  This  will  not  be  di^nc  against  the 
lepresentatiTes  of  a  surety  in  a  joint  bond.  {Bishop  t.  Churcli^ 
2  Yea.  sen.  100,  371 ;  Tkamos  Frazer,  3  Yes.  jun.  39d ; 
Simpeon  t.  Vaughany  2  Aik.  30 ;  2  Harr,  ^  John,  480,  note  ; 
BkiU  RwsfnanUr^  8  Wheat  212  \  Storffa  Eq,  \  164.)  It  is 
submitted  that  upon  the  principle  of  these  cases  the  liability  of  a 
surety  jn  a  joint  bond  is  extinguished  on  his  death  leaving  other 
joint  obligors  surviving. 

By  the  Courts  Jewett,  J.  It  is  a  general  principle,  tiiat  in 
case  of  a  joint  bond  or  obligation,  if  one  of  the  obligors  dies,  his 
representatives  are  at  law  discharged  from  liability  to  the  obli- 
gee^ and  the  survivor  alone  can  be  sued.  (1  Chitty^s  PL  36.) 
Bnt  in  equity  the  representatives  of  such  deceased  obligor  are 
liable,  unless  the  deceased  was  a  mere  surety ;  in  such  case  even 
equity  will  not  extend  by  Implication  the  responsibility  from  that 
of  a  joint  to  a  joint  and  several  undertaking".  ( llVfiier  v. 
Shryocfc,  G  Scrir.  Jiawle,  262;  Sumner  v.  Powell^  2  Meriv. 
/?.  30;  Harrison  v.  Mir^T,  2  Wash.  Va.  H.  136;  Ward  v. 
Webber,  I  id.  27  i ;  Thomas  v.  Frazer^  3  Yes,  jun.  399;  1  Sto- 
Tif^  Com.  m  Eq.  §  162  to  164.)  (a) 

The  counsel  for  the  defendants,  on  the  argument,  assumed 
the  principle  that  the  liability  of  one  cosurety  to  contribute  to 
another,  must  depend  upon  his  liability  to  the  creditor,  at  the 
time  of  paycnent  of  the  debt  by  such  other,  or  at  most  at  the 
time  that  such  other's  liability  was  6zed  and  ascertained,  by 
judgment  or  decree  ;  and  that  as  Gould  or  liis  representatives 
were  never  thus  liable  to  Fuller,  no  brc  a  h  of  the  condition  of 
the  bond  having  been  committed  in  Gould's  lifetime,  and  as  by 


(a)  See  Ltwrmee  r.  Leak*  ^  WatU  Orphan  Uotm,  ^  Oenia^  677.) 
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his  death  his  representatives  were  discharged  of  any  claim  by 
Fuller,  tlie  plaintiff  had  no  rig-ht  of  action  against  the  latter  for 
any  portion  of  the  amount  of  the  judgment  recovered  against, 
and  paid  hj  him  upon  the  bond,  as  survivor  of  Gould. 

From  the  examination  whieh  I  have  made  I  am  entirely  sat* 
isfied  that  the  principle  assmned  is  not  sound,  and  that  it  cannot 
be  sustained.  I  think  that  the  lav  implies  a  contract  between 
co-sureties  to  contribute,  ratably,  towards  discharging  any  lia- 
bility which  they  may  incur  in  behalf  of  their  principal,  such 
contract  originating  at  the  time  they  execute  the  principal  obli- 
gation ;  that  there  results,  hy  implication  of  l;i  w,  a  promise  on  the 
partof  tlic  principal  to  nidemnify  his  sureties;  and  also  in  like 
manner  a  mutual  promise  between  the  sureties,  to  contribute 
proportionally  towards  indemnifying  each  other  against  such 
liability;  and  that  such  implication  does  not  take  its  origin 
Irom  the  subsequent  payment  of  the  money.  The  right  of  action 
Ibr  contribution  arises,  it  is  true,  when  the  surety  clauning  such 
contribution  pays  the  money,  and  not  before.  Notwithstanding 
«  breach,  the  debt  may  be  paid  by  the  principal,  or  relinquished 
or  compromised,  and  the  surety  never  compelled  to  pay  ;  and  in 
that  case  he  never  hii&  a  cause  of  action,  either  as  apainst  his 
principal  or  co-surety.  The  right  of  action  as  between  tlie  sure- 
ties grows  out  of  the  original  implied  agreement,  that  if  one 
shall  be  compelled  to  pay  the  whole  or  a  disproportionate  part 
of  the  debt,  the  other  will  pay  such  sum  as  will  make  the  com- 
mon burden  equal.  In  case  of  the  death  of  either,  this  obliga- 
tion devolves  upon  his  legal  representatives.  In  this  respect  it 
is  like  any  other  contract  made  by  one  in  his  lifetime,  to  pay 
money  at  a  future  time,  absolutely  or  contingently,  who  dies 
before  the  occurrence  oi  uny  breach  of  the  contract.  [Tom  v. 
Goodrich,  2  John.  R.  213  ;  Siory  on  Conir.  ^  558,  594  ;  Chit.  I 
on  Contracts^  597;  Tousmtnt  v.  Martinant^  2  Temt,  R.  104;  jlriry^ 
Potpell  V.  Stnithj  8  John.  249 ;  Cowell  v.  Edwards,  2  Bos.  ^  { 
PuU,  2G8 ;  Deering  v.  The  Earl  of  WincheUea,  id.  271) ; 
Wood  V.  Lekmd^  1  Meic  R,  387;  BaehMer  v.  F^iak^  XT 
Man,  It  464.) 

The  case  of  BmMder    Fisk  is  directly  in  point;  the  &cts 
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■Uigod  are  nearly  identical  with  those  in  the  case  under  con  n'd- 
enlkMt  The  declaration,  whieh  was  in  atsuinpeit,  contained  a 
apeeial  eonnt,  in  which  it  was  alleged  that  Ebenezer  Fisk,  on 
the  4lh  of  October,  1813,  was  duly  appointed  guardian  for  one 
Glbridge  Fiak  a  minor ;  that  the  plaintiff  and  defendant's  testa- 
tor became  bound  as  sureties  for  the  guardian  to  the  judge  of 
probate  in  a  bond  for  $10,000,  with  a  condition  substantially  like 
the  condition  of  the  bond  in  tins  case.  Tlic  count  then  averred 
that  the  plaintiff  and  the  testator,  so  Ijeing  sureties,  it  was  mutually 
agreed  by  and  between  them  (the  promise  of  one  bcin:^  the  con- 
sideration of  the  promise  of  the  other,)  that  the  plaintiff  would 
aa^e  harmless  and  indemnify  the  testator  for  one*half  part  of  all 
damages  and  charges  that  might  or  should  happen  to  the  tea 
tator  by  reason  of  his  being  so  bound,  and  that  he,  the  testator, 
would  In  like  manner  save  harmless  and  indenmify  the 
plaintifll  It  then  averred  a  breech  of  the  condition  of  the 
bond  by  the  guardian,  the  coming  of  age  of  the  ward,  his're- 
quirement  of  account  and  payment  of  the  moneys  of  the  ward 
ill  his  hands:  that  ifje  guardian  had  a  Inr^e  sum  ol  money,  to 
wit  &c.,  that  he  neglected  to  pay,  and  tlint  the  plaintiff  hy  rea- 
son fhorcof  and  to  prevent  his  goods  from  heiuir  taken,  paid  a 
large  sum,  to  wit  ^c,  and  that  a  certain  sum,  to  wit  d&c,  was 
the  one-half  part  of  the  damages  theplaintitf  had  sustained,  con- 
cluding with  the  nsual  breach  by  testator  in  his  lifetime  and  by 
executors  since  his  death.  The  ftcts  were  as  follows :  Ebene- 
ser  Fisk,  at  the  time  mentioned,  was  appointed  guardian  as 
aYened  in  the  declaration— the  plaintiff  and  defendant's  tes- 
tator executed  a  bond  as  sureties  for  the  guardian  to  the  jnd&ro 
of  probate,  in  the  penalty  of  $10,000,  conditioned  for  the  faithful 
discharge  of  the  trust  by  the  guartiiun.  The  defendant's  lesta- 
tordied  April  9th,  1815.  In  June,  1820,  the  minor  came  of  age, 
and  demanded  of  the  guardian  an  acconnt  and  payment  of 
$4,197,71  which  was  due  from  the  guardian,  who  was  insolvent; 
and  the  plaintiff,  on  the  25th  of  August,  1820,  paid  to  the  ward 
the  sum  so  due  in  discharge  of  the  bond,  without  suit.  The 
court  held  that  a  surety  who  had  paid  the  debt  of  the  principal, 
m%ht  have  an  action  for  contribution  against  his  co-surety ; 
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nnd  that  tfje  common  form  of  the  action  was  indebitatus  assump" 
sit  for  money  paid  by  the  plaintiff  for  the  use  of  the  defendaat^ 
that  the  right  of  action  is  founded  upon  an  imphed  promiae  by 
one  surety  to  contribute  towards  indemnifying  the  other.  It 
va&  said  that  there  was  io  that  case,  (and  the  same  remark  is 
applicable  to  diis  casej)  a  technical  objection  to  the  usual  form 
of  declaring,  in  inddntaius  (usumpsit,  inasmuch  as  the  plain- 
tiff could  not  allege  that  he  paid  the  money  for  the  use  of  his 
co-surety,  after  the  death  of  the  latter ;  and  that  if  he  alleged 
that  he  paid  it  for  liie  use  of  the  defendants  as  executors,  it  would 
be  to  charge  the  defendants  in  their  own  right,  which  could 
not  be  done.  That  objectiun.  it  was  said,  was  answered  by  the 
general  principle,  which  is  universally  recognized  and  which 
was  applied  in  Birkley  v.  Presgravcj  (1  East,  2^,)  that  when 
the  law  confers  a  right  it  will  also  give  a  remedy.  That  case, 
as  well  as  thts^  furnishes  an  authority  as  to  the  form  of  pleading* 
The  declaration  there  contained  the  usual  money  counts,  with  a 
special  count  setting  forth  the  facts  on  which  the  implied  prom- 
ise of  the  defendant  was  founded,  exhibiting  the  grounds  and 
nature  of  the  action.  It  was  held  also,  that  in  actions  of  assump- 
sit the  jt'aiiitiH,  whenever  he  finds  it  necessary  or  useful,  mis:hl 
set  out  ins  whole  case;  and  if  that  showed  a  valid  legal  prom- 
ise by  the  defendant,  whether  express  or  implied,  it  was 
suOicient. 

It  follows  tliat  the  first  plea  to  the  third  and  fourth  counts 
furnishes  no  sufikient  answer.  The  defence  there  pleaded  is, 
that  the  condition  of  the  bond  executed  by  the  plaintiff  and  the 
defendants*  testator  as  co-sureties  for  Smith  the  guardian,  was 
not  broken  by  the  guardian  in  the  lifetime  of  the  testator,  and 
that  the  plaintiff  had  not  become  liable  or  been  obliged  to  pay 
any  sum  of  money  by  reason  of  any  default  of  the  guardian  ari- 
sing out  of  or  upon  the  cuiidiiiuu  of  said  bond  or  writing  obli- 
gatory, during  the  lifetime  of  Gould.  The  facts  tlius  set  up  are 
wholly  immaterial,  and  cannot  be  a  ground  of  defence. 

Tlie  other  plea  which  is  demurred  to,  sets  up  as  a  defence  to 
those  counts,  that  the  plaintiff  voluntarily,  and  without  being 
fompelled  by  execution,  paid  the  money,  and  so  paid  it  in  hie 
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own  wrong ;  and  that  the  same,  if  it  had  not  been  ao  pa  j3,  might 
and  would  hare  heen  collected  againat  Smith.  It  is  not  necessa- 
rf  for  the  plaintiff,  in  order  to  sustain  his  action,  to  show  that  he 

was  compelled  to  pay  as  a  surety  upon  the  bond  by  execution. 
When  llic  contract  has  been  broken,  the  surety  may  pay  the 
money  without  suit  and  recover  the  aniouiit  of  his  principtil, 
[Mauri  v.  Flrffernan,  13  John.  R.  58,)  and  by  nnaloay,  a  surety 
may  recover  a^^ainst  his  co-surety  his  due  proportion  upon  the 
liice  ground.  The  pleas  therefore  are  clearly  bad — and  judg- 
ment on  the  demurrer  should  be  rendered  in  favor  of  the  plain- 
tifl^  unless  both  of  the  counts  to  which  the  pleas  demurred  to 
were  pleaded,  are  also  bad  for  want  of  substance.  (1  G&tll.  PL 
647, 643;  MUler    Masw^  16  Wend.  9.) 

The  third  count,  although  nmkilfully  and  inartificially  drawn, 
is,  I  think,  jrood  in  substance.  It  does  not,  as  it  sbould  have 
done,  conUiiti  a  distinct  averment  of  nuuual  promises;  bnt  the 
testator's  undertaking  and  the  consideration  of  it  are  set  forth 
with  sufficient  certainty. 

The  fourth  count  I  think  is  bad  in  substance  as  well  as  in  form. 
The  design  of  the  pleader  seems  to  haye  been,  to  chaige  the  defen- 
dants upon  promises  by  them  in  the  capacity  of  executors ;  which 
would  have  been  well  enough  on  a  proper  occasion,  if  stated  in 
properform.  ( Corner T.PAe/ps, 8 JMit. 440;  WhUakery,Whit* 
akety  6  id,  112.)  But  I  think  the  attempt  here  to  do  so  has  utterly 
failed.  No  promise  by  the  testator  to  his  co-surety  is  stated,  but  it 
is  alleged  that  the  defendants,  as  executors,  in  consideration  of  the 
liability  of  their  testator  to  pay  to  the  plaintiff  a  moiety  it  w\\:yi 
he  might  pay,  underiook  nud  promised  to  pay  the  plainiiir  such 
moiety,  dtc.  The  liability  of  the  testator  is  slated  to  be  a  con- 
sequence of  the  joint  bond  and  of  the  law  in  such  case  made  and 
provided  The  judgment  recovered  by  Fuller  against  the 
plaintiff,  after  the  death  of  the  defendants'  testator,  is  then  stated, 
and  the  pa3^ent  thereof  by  the  plaintiff,  with  the  common 
breach  that  the  defendants,  as  executors,  had  not  paid  thci  plain- 
tiff. One  radical  defect  is  in  statin|f  the  testatot^s  liability  to 
have  accrued  on  account  of  the  joint  bond  and  the  law  applica- 
ble to  (he  cose,  whereas  that  liability  arose  out  of  liie  mutual 
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|NPoiiu868  between  the  euietiee  implied  by  lew  from  their  relation 
«•  co-saretiee.  The  considentioa  of  the  defendants^  promiie  is 
mistakenly  alleged  to  be  the  liability  of  their  testator  and  the 
fiict  that  the  bond  remained  unpaid ;  and  their  promise  is  atated  to 
have  been  made  before  any  recovery  by  FHiller,  and  before  the 
plaintiff  Imd  paid  any  thing.  No  cause  of  action  had  accrued 
against  tliuui,  and  no  consideration  existed  for  a  promise  by  them 
until  the  recovery  ajrainst  the  plaintiff  and  the  payment  thereof 
by  him.  The  count  cannot  be  sustained.  But  the  third 
count  being  good,  the  plaintiff  is  entitled  to  judgment  on  the 
denuirran* 

Judgment  ibr  plainti£ 


Swift  and  othen  tw.  Bbebs. 

Hm  pnvimn  in  dw  «el«f  1840*  aiMndiiiitliegaMnl  Unldaf  bw>  (Slat  1841^ 
304|  44»)  MftglkMitmidtmiAmVk^tSipnuumjM^ 
sssociaUon, unleM mult  fnyM^mitmmid utvi  wUkmU  hitrmHf  tboogh Miie 

tended  to  circulate  at  monej. 
A  goarantj  of  lodi  a  note  it  likewise  void. 

Assumpsit  tried  at  the  New- York  circuit  in  February,  1S44, 
before  Kent,  late  C.  Judge.  The  plaintiffs  jj^nve  in  cvid  micp  a 
promissory  note  with  a  guaranty  written  under  it,  signed  by  the 
defendant,  in  the  following  words: 

"New-Yorfe,  30th  June,  1841. 
"Sixty  days  rift*.>r  date  tiie  North  American  Trust  and  Bank- 
ing Co.  promise  to  pay  to  tlie  order  of  Messrs.  Swift  «fc  Co.  thirty- 
seven  hundred  dollars,  for  value  received,  with  interest,  having 
deposited  with  them  as  collateral  security  ^ven  bonds  of  this 
company,  secured  under  the  Yates  trust — ^three  for  one  thousand 
doUars/*  [giving  the  anunints  and  numbers  of  the  bonds.] 

»  Thomas  G.  Talmaob,  IWc.** 

**  For  Talne  received,  I  guarantee  the  payment  of  the  above 

note  al  the  time  mentioned.  J.  Bkebs.'* 
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IL  was  admitted  that  the  North  American  Trust  and  Banking 
Company  was  a  banking  association,  organized  under  the  gene- 
ral banking  law. 

The  defendani'ji  counsel  moved  for  a  nonsuit,  insistinf^  that 
the  note  and  guaranty  were  illegal  and  void :  and  the  circuit 
judge  being  of  that  opbion,  directed  a  noDSuit  to  be  entered. 

D.  Grahafn,  Jr.,  for  the  plamlilis,  now  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  denied  that  by  the  true  construc- 
tion of  the  4th  section  of  the  act  of  May  14, 1840,  aniendatoiy  of 
the  general  banking  law,  {^t^.  1840,  p.  306,)  all  notea  on  tune 
or  on  interest^  were  forbidden  to  be  issued  by  the  banking  asm- 
ciations^but  only  such  as  were  intended  to  be  issued  or  put  into 
circulation  as  money.  He  referred  to  Stai,  1838,  p.  246,  f  3; 
iSafford  v.  Wyckoff,  (1  Hill,  II ;)  Smith  V.  iSirovg,  (2  id.  241 ;) 
and  Saford  Y.Wi/cIcoff,  (4  id.  442.)  He  also  uisibiud  that  if 
the  note  were  void,  tlie  guju  uity  was  valid  :  and  that  a  recov- 
ery could  be  had  against  the  dclendant  either  as  a  sole  or  a  joint 
maker;  and  cited  17  Wend  AO;  19  John.  60  \  1^^256  ;  4.  id. 
420;  19  Wend.  202;  17  id.  214 

S.  Shen^ood,  for  tlie  defendant.  The  note  is  illegal  and 
void — benig  ni  direct  violation  of  the  act  of  1840 ;  and  tlie  de- 
fendant's guaranty  being  incidental  and  auxiliary  to  the  principal 
eontraet,  is  also  void.  {Story  on  Bills,  ch.  6,  k  187,  p.  277,no/e 
1 ;  NeUU  t.  Clark,  20  Wend.  27 ;  APidc.  314;  AFetere,  184.) 

The  case  was  decided  at  the  cIosb  of  the  ai^gmrient 

By  the  Cottrt,  Bronson,  Ch.  J.  We  have  no  doubt  nbout 
this  case.  The  note  is  directly  within  the  terms  of  the  ptohi* 
bition  of  the  act  of  1840 ;  and  we  do  not  donbt  but  that  it  was 
equally  within  the  intention  of  the  legislature.  That  act  has  no 
reference  to  the  circulation  of  such  notes  as  money,  but  was  de* 
signed  to  prohibit  them  altogether  for  any  purpose. 

The  guaranty  partakes  of  the  character  of  the  principal  con- 
tract It  was  intended  to  reinforce  and  secure  it — and  is  equally 
ili^l.   The  circuit  judge  was  right  in  non&uiiuig  the  plainti^s 

New  trial  dented' 
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SiBLBT  «v.  Howard. 

A  justice  of  the  peace  must  enter  judgment  upon  the  verdict  of  a  jury  imme(!i»lHy 
upon  its  being-  rendered }  and  if  be  omit  to  do  ao  until  tbe  next  daj,  no  judgment 
can  be  given  by  him. 

Determining  the  amount  of  costs  to  be  paid  by  tlie  losing  party  is  parcel  of  the  act 
«ri«id«ing  jadgmcni 

Aooofdiaglyt  where  &  jnilioe  upon  a  venBet  bnng  giTCOi  immediately  enlerad  it  in 
lue  dooket.  but  omitted  to  est  down  the  items  of  eoels  ttotS  e  mbocqneiit  day,  and 
did  not  fint  op  the  tmooot  until  eight  dayi  aAeiwiid%  hdd  emacooi,  and  the 
judgment  was  lefcieod. 

Error  to  Monroe  C.  P.  Sibley  sued  IT ) ward  before  a  justice 
of  the  peace,  for  an  injury  alleged  to  have  1  (  pti  done  by  the  de- 
fendant to  the  piaintifi's  building,  while  the  defendant  occupied 
it  as  a  tenant.  There  was  a  trial  by  jury  on  the  Jirst  day  of  July, 
1842,  and  the  jury  rendered  a  verdict  for  the  defendant,  which 
the  justice  immediately  enteied  in  his  docket;  but  he  made  no 
further  entry  on  that  day.  Within  four  days  ailer  the  verdict, 
the  justice  made  an  entry  of  the  items  of  costs ;  but  did  not  foot 
up  the  items  until  the  ninih  day  of  July.  The  amount  was 
$3,11.  On  certiorari,  the  0.  P.  affirmed  the  judgment,  and  the 
plaintiff  now  brings  error. 

H.  Gay,  lor  the  piaiuti^  in  error, 

W,  S»  Bishopi  for  the  defendant  in  error. 

By  the  Courts  Bbonson,  Ch.  J.  On  receiving  the  verdict  of 
A  jury,  it  is  the  duty  of  the  yastkefarthwUh  to  render  judgment, 
and  enter  the  same  in  his  docket  But  when  there  is  no  jury, 
and  the  justice  is  himself  to  d^ide,  he  has  four  days  after  the 

case  has  been  submitted,  to  render  his  judgment.  (2  R.  >S'  217 
S  124.)  In  the  latter  case,  we  have  held  that  the  justice  must 
decide  within  the  four  days,  or  his  power  to  render  judgment 
will  be  at  an  end.  (  Watson  v.  Davis,  19  Wend.  371.  And  see 
Younff  V.  Bummellj  5  Hill,  60.)  This  case  falls  substantially 
vithin  the  same  principle.  Kzceptasto  the  time  within  which  the 
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justice  is  to  act,  the  InngiKige  of  the  statute  is  the  same  in  both 
cases;  and  if  in  the  one  case  n  judo^nient  cannot  be  rendered 
after  the  four  days  have  elapsed,  I  do  not  see  how  it  can  be  done 
in  the  otlier,  after  a  sidlHc  day  has  gone  by.  Altfiough  the  ver- 
dict settled  the  rights  of  the  parties  in  relation  to  the  matter  in 
controversy,  there  was  still  a  judicial  duty  to  be  performed  by 
the  justice.  He  was  to  lender  judgment;  and  in  doing  so,  he 
had  to  determine  what  amount  of  costs  should  be  recovered  by 
the  prevailing  party.  Taxing  costs  is  a  judicial  act  {Super- 
visors of  Onondaga  T.  Briggs^  2  Dmio^  26.)  That  distin* 
guishes  this  case  from  BaU  Tutlle,  (6  Hill^  38,)  where  the 
justice  immediately  rendered  a  complete  judgment,  which  was 
entered  in  his  minutes,  aiid  noLhiiig  remained  to  be  doijc  but 
V  the  ministerial  act  of  transcribing  tlio  entry  from  the  minutes  to 
the  docket.  As  to  the  entry  in  the  docket,  we  thoui;lit  the  stat- 
ute might  be  regarded  as  directory :  but  as  to  tiie  judicial  act  of 
rendering  judgment,  we  had  already  held  that  the  statute  was 
imperative^  and  must  be  followed.  In  this  ease,  the  judgment 
was  not  complete-^the  jndicial  labors  of  the  justice  were  not 
terminated— until  eight  days  bad  elapsed  after  the  yerdict 
What  the  justice  then  did  was  earam  nonjudke^  and  cannot  be 
supported. 

Judgments  reversed. 


Smith  vs.  Brioos. 

Wbm  dia  dtkniuA  tud  eofflmaled  to  p«j  the  plaintiff  ftf.Mng  tba  oti|Mitti^ 
«vk  of  Mitain  houMi  irhoi  he  ebould  receive  from  the  eidiitoet  hie  Mrtffietlt 
that  tk«  work  teee  fuUy  and  completely  finished  according  to  the  apuifieaibm, 
annexed  to  the  contract ;  held,  that  the  givini;  of  thn  rfriiflratc  by  ihc  arrhitect 
waa  a  oonditioQ  precedenl,  tlie  perfornmiicc  of  whicli  rnu^it  be  evened  in  the 
declaratbn  in  an  action  brought  to  recover  payment  for  the  work. 

And  where  a  certificate  was  fumiithcd  by  the  architect,  in  which  he  stated  that  the 
IwBBe  wen  jfitmletf  in  audi  •  nenner  that  Ae  weiiU  ««ecpf  tktm  if  At  terrt  lAe 
«eaer»  and  that  he  mu  mH^find  Mtatht  laorkmtdmMUriah!  WMUt  not  to  be 
a  petfimnaiiee  ef  the  oonditioo. 

And  where  the  decbiaiioQ  aet  out  a  oertifieete  m  the  tanaa  laat  imwtioftad,  which 

YoL.  IIL*  10 
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wu  afftTcd  to  be  a  sufPicipnt  certificate  withm  the  incaninj^  of  the  conlrac^ 
held  that  the  declaration  WM  bftd«  and  tho  judgment  lendeicd  tbereoQ  in  Iht 
court  below  envnooua. 

Error  to  the  superior  court  of  the  city  of  New-York. 
Briggs  sued  Smith  in  the  cmirt  below  in  coTeoont  upon  a  sealed 
agreemeot  dated  June  27th,  1839,  hj  which  the  plaintiff  cove- 
tmnted  to  perform  all  the  carpenter^  work  of  three  brick  build* 
fugs  which  the  defendant  was  then  erecting  in  strict  accordance 
and  conformity  in  all  respects  with  the  specification  for  said 
boildings,''  which  was  annexed,  and  in  similar  strict  accord- 
ance and  conformity  with  plans  and  drawings  for  the  said 
buildings  prepared  by  E.  J.  Webb,  the  architect,"  which  work 
was  to  be  completed  on  or  before  the  20th  day  of  Ocfolici  then 
next,  unless  the  plamlitf  should  be  delayed  by  the  omission  of 
the  masons ;  and  the  defendant  covenanted  to  pay  the  plaintiff 
for  the  work  the  sum  of  $3886  in  certain  instalments  as  the 
work  progressed,  in  certain  stages  of  its  progress  particularly 
specified.  The  sixth  end  last  payment  of  $1066,  for  the  non- 
payment of  which  the  action  was  brought,  was  to  be  made  by 
the  defendants  note  payable  in  sixty  days,  to  be  given  *<whe& 
all  the  houses  were  finished  completely  according  to  the  speci- 
fication, and  when  the  owiier  aiiould  receive  from  the  architect 
his  certificate  that  the  work  was  fidlt/  and  completely  finished 
according  to  the  specification,^^  The  second  count  of  the  decla- 
ration (upon  whicii  the  question  arises)  set  forth  the  contract, 
and  averred  that  the  work  was  performed  according  to  its  pro- 
Tisions,and  that  it  was  completed  after  the  20th  day  of  October, 
1839,  the  plaintifi^  as  he  averred,  having  been  delayed  by  the 
omissions  of  the  masons.  The  plaintiff  then  averred  that  the 
defendant  had  received  from  R  J.  Webb^  the  architect,  a  certifi- 
cate, which  is  set  out,  as  follows : 

"To  Mr.  JTames  Smith.  Sir,  in  regard  to  the  carpenters  de- 
partment ibr  your  houses  lately  erected  at  the  junction  of  Pitt 
and  Stanton  sSieelSi  I  am,  by  agreement,  authorized  to  give  a 
certificate  of  finish,  when  it  shall  appear  to  me,  the  superinten- 
dent, IhaL  Liie  bVaia  ui  such  work  and  malenals  jusUiies  me  in 
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•0  dinng.  I  therefore  in  duty  bound  piononnee  the  aud  faooM 
finished,  and  if  not  liCenlly  m>  in  erery  punctilio,  they  are  done 
in  that  manner  that,  was  I  the  owner,  I  would  accept  them  for 

myself;  still  ns  to  extra  wall  aiid  work  omitted  liuu  Is  em- 
braced in  specification,  also  as  to  their  being  fliiibhcd  ui  a  stated 
period  oi  lime  is  not  in  my  province  to  express  an  opinion.  I 
therefore,  on  the  work  and  materials  token  as  a  whole,  certify 
that  I  am  satisfied,  and  hope  .the  parties  concerned  will  also  be 
iatisfied  that  I  have  acted  oonaoientiously  between  Janwa 
Brigge,  the  contracting  carpenter,  and  •  Jamea  Smith,  the  owner 
of  the  houses  situated  as  above  stated*  New-Tork|  March  Sd^ 
1840.  Edward  J.  Webb,  superintendent.''  The  plaintiff  avem 
that  this  was  a  sufficient  certificate  within  tfie  meaning  of  the 
contract.  Breach,  that  liic  deieudunt  would  not  giye  his  note 
for,  or  pay  ihe  last  instalment. 

The  defendant  pleaded  1.  Non  est  facimu,  under  which  lie 
gave  notice  of  speci  il  matter.  2.  That  the  defendant  did  not 
ot  any  time  before  the  commencement  of  the  suit,  receive  irom 
£.  J.  Webb,  the  architect  in  the  declaration  mentioned,  a  cer- 
tificate that  the  houses  tbeiein  mentioned  were  finidied  accord- 
ing to  the  said  agreement  and  specification,  upon  which  issue 
was  joined. 

The  cause  was  referred  to  leferses^  who  reported  in  fmt  of 
the  plaintiff  for  the  balance  due  on  the  last  instalment,  and 

the  court  below  leudcied  judgment  for  die  plumiilf  with 
costs. 

J.  T.  Brady,  for  the  plaintiff  in  error,  maintained  tliat  the 
certificate  of  the  architect  set  forth  in  the  second  count  was  not 
a  compliance  with  the  condition  in  the  contract.  He  referred 
to  Mmnuy  t.  Drafcef  (10  Mn.  27;}  BuiUr  t.  7\tek§r,  (2i 
Wend.  44r,)  and  insisted  that  as  the  judgment  was  general 
upon  the  whole  declaration,  it  must  be  reversed  for  the  Insulft- 
eieney  of  the  second  count. 

M,  T,  Reynolds,  tor  the  defendant  in  error. 

/ 
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Bjf  ihe  Courts  Bearoslbt,  J.  According  to  the  coDtract,  as 
■et  out  in  the  second  count,  the  receipt  by  the  defendant  of  such 
a  certificate  as  is  mentioned  in  it  was  a  condition  precedent  to 
any  right  to  a  note  for  the  instalment  now  claimed,  or  to  an  ae» 

tioii  lor  its  recovery.  In  this  count  the  plaintiff  has  not  averred 
that  such  a  certificate  had  been  made  or  received ;  but  a  letter, 
addressed  by  the  architect  to  the  defendant  and  received  by 
him,  is  set  out  in  words  and  figures,  and  which  is  alleged  by 
the  pleader  to  be  within  the  meanings  of  this  coyenant.  But 
this  is  a  question  of  law  arising  on  the  face  of  these  papers^  and 
not  a  matter  to  be  settled  by  averment  in  pleading,  and  by  the 
finding  of  a  jury  thereupon.  The  averment  in  this  case  is  idle 
and  unmeaning,  and  the  character  and  efiectof  this  letter  is  not 
in  the  least  degree  changed  by  it.  On  looking  at  the  letter  or 
certificate,  as  it  may  be  called,  of  the  architect,  (Mr.  Webb,)  it 
will  be  seen  to  fall  far  short  of  what  the  covenant  requires.  He 
has  not  certifiod  "that  the  work  was  Mly  and  completely  fin- 
ished according  to  the  specification,"  nor  any  thintr  to  that 
effect,  although  he  does  pronounce  the  said  houses  finished.'' 
But  that  is  not  what  the  covenant  requires ;  he  must  show  that 
they  were  not  only  finished,  but  ^  finished  according  to  the 
ipoeificaiim.^  Until  this  is  certified  in  terms,  or  in  substance 
and  spirit,  no  cause  of  action  can  possibly  arise  on  this  branch 
of  the  agreement ;  and  giving  the  most  indulgent  constniction 
to  the  language  used  by  the  architect,  I  think  his  certificate 
falls  short  of  what  the  contract  requires.  It  shows  indeed,  to 
my  mind  very  clearly,  that  he  did  not  and  could  not  certify  to 
a  complete  performance  of  the  contract.  The  matters  which 
he  stntes  are  not  those  which  these  parties  had  agreed  upon. 
Mr.  Webb,  as  owner^  might  accept  such  work  as  he  pleased; 
but  Mr.  Webb,  as  architect,  was  to  say  whether  this  work  was 
''completely  finished  according  to  the  specification.**  His  was 
a  plain  dttty  and  required  but  an  ordinary  and  independent  e3t> 
ercise  of  his  skill  and  judgment,  to  perform.  He  was  not  to 
make  a  contract  for  these  parties;  for  that  had  been  done  by 
themselves.  It  was  his  province  to  detcrnnne  whether  thnt 
contract  had  been  completely  performed  as  its  terms  and  pro- 
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vibions  requiredj  and  if  so  to  make  a  ccruJicate  to  that  effect. 
But  such  a  certificate  has  not  bci  ii  luade,  and  the  language  used 
clearly  sliows,  as  I  think,  that  he  could  not  and  would  not  so 
:ertuy.  To  be  sure  tliere  is  an  approacli  towards  it,  but  the 
point  is  not  reached  even  in  the  ckiuse  in  which  he  declares 
that  "  on  the  work  and  materials  taken  as  a  whole,"  he  is  satis- 
fied, and  hopes  the  parties  will  be  satisfied  that  he  has  acted 
coDscientionsly.  But  this  is  not  a  **  certificate  of  finish'' — **  ac- 
cording to  the  specification,''  but  of  finish  so  that  Mr.  Webb 
was  satisfied  as  to  ^wotk  and  materials  taken  as  a  whoie."  It 
would  have  been  very  easy  to  say  that  this  job  was  completed 
"according  to  the  specification,'"  and  tliis  tlie  defendant  was  en- 
titled to  have  done.  The  work  was  to  be  wt;il  done  and  com- 
pletely linife.lied,  not  only  "as  a  whole,"  but  in  all  its  parts. 
This  has  not  been  certified,  and  taking  the  letter  altogether  it  is 
palpable  that  Mr.  Webb  did  not  mean  to  certify  any  such  thing. 
He  thought  it  would  be  but  fair  for  the  defendant  to  accept  the 
houses  as  they  were^  and  we  cannot  say  but  this  was  an  equi- 
table view  of  the  whole  matter.  But  the  covenant  required  a 
strict  performance  of  what  tlte  plaintiff  had  engaged  to  do^  aud 
that  such  performance  should  be  certified  by  the  architect. 
This  certificate  falls  short  of  the  mark.  The  second  count 
ibereiuic  wui  bad,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


.   Shove  vs.  Rayno&. 

On  the  relum  of  a  jury  in  a  justice's  cmut.  to  (it  liver  ilicir  verdict,  tlic  justice  matt 
see  that  the  piainlifi*,  or  some  person  authorized  by  iiimi  appear  before  he  receivcf 
IIm  vcidlct 

Whtn  OQ  the  letam  of  the  Jaiy,  the  jostiee  called  the  plaintUi;  and  torn*  pmm  not 
hmu$  t$  Aim  MinBerrcf*  upon  whieh  be  raecivad  the  terdiot  and  fendeicd  judg- 
ment ;  fifld  enooeom. 

The  justice's  retnm  niu<:t  shew  affirmatively  that  the  plaintiff  appeared  wlwn  tht 
VQfdiet  irns  givm.  Per  BEAawunr,  J. 
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Brror  to  the  Ononclnga  C.  P.,  to  review  a  judgement  of  tha 

court  reversing  on  certiorari^  a  jud|grment  rendered  by  a  justice 
of  the  peace.  The  suit  before  the  justice  was  by  Raynor  v. 
Shove.  Issue  having  been  joined,  it  was  tried  by  a  jury  who 
found  n  verdict  for  the  defcndnnt.  The  return  of  the  justice  to 
the  certiorari  stated  that  when  the  jury  "had  agreed  upon  their 
verdict  they  returned  into  court,  and  upon  ooroing  in  of  the  said 
jury,  I  called  the  plaintiff^  and  some  person  to  pie  not  known 
answered  to  the  name  of  the  plaintiff;  whereupon  the  jury  do* 
Itvered  their  verdict," 

A»  C  €frifwold,  for  the  plaintiff  in  error. 

Noxoiij  Leavtnwoith  <Sf*  Comstock,  for  ihe  defendonl  iu  error. 

By  ihe  Courty  Beardsley,  J.  The  manner  of  receivino^  the 
rerdict  was  irregular.  The  plaintiff,  if  he  chose  to  do  so,  might 
suffer  a  nonsuit  by  refusing  to  appear.  This  was  an  important 
right  of  which  the  justice  could  not  deprive  him  by  recognizing 
the  answer  of  a  person  unknown,  as  an  appearance  for  the  plain- 
ti£  The  justice  was  bound  to  see  that  Uie  plaintiff  appeared  in 
psEBon  or  by  some  person  duly  authorized,  before  he  received 
the  verdict.  {2R,8.%U,h  110;  Jtf.  246^  )  119;  Bmim 
Tarpenny^  3  HUl^  76.)  We  cannot  intend  that  this  unknown 
person  was  the  plaintiff,  or  any  one  authorized  to  appear  for  him. 
Appearance,  in  such  a  case,  is  much  more  than  a  mere  matter 
of  form,  and  the  reuun  siiould  show  the  fact  that  the  plaintiff 
duly  appeared,  or  the  verdict  will  be  deemed  irregular. 

Tha  judgment  of  the  common  pleas,  reversing  that  of  the  jus* 
tiofl^  was  correct,  and  should  be  affirmed. 

Judgment  affirmed. 
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ElCH  VS,  Bakeb. 

tte  poKlMar  of  iMid  told  <tt  esaevtioot  alter  tmvi^ 
wwteb  or  «B  actkn  on  the  eaae  in  the  vtian  ot  wiite  aftiMt  tfw  dalandaiit  in 
the  «iaaiilian,  Jbr  eOUiug  tinbar  while  be  mnuMd  in  peeiaMViB  dnrin^  the  flf» 
HM  mDnths  enhMgoent  to  the  nle.   P«r  BMmaiuf,  C.  J. 

He  may  also  brings  trover  for  the  timber.  Per  Bronbon,  C.  J. 

But  he  cannot  maintain  replevin  in  the  cepif,  m  that  action  will  lip  ot>ly  whr^rc  tr<»s- 
paas  might  be  bro!]'j;hi.  and  trrspasa  for  vi  iojurjr  to  real  estate^  ci^n  oolj^  be  sus- 
tained by  a  party  lu  possession. 

» 

Replevin  in  the  eqaii  for  a  quantity  of  pine  saw-logs  and 
lumber,  tried  before  Gridley,  C.  Judge,  at  the  Oswego  circuit 
ill  December,  1S38.  The  case  was  this:  the  defendant  owned 
and  occupied  30  acres  of  hmd  in  Albion,  Oswego  county :  tho 
land  was  sold  under  a  judgment  and  execution  air^inst  the  de- 
fendant, and  purchased  by  the  plaintiff,  on  the  7th  of  Mucbi 
'  1835.  At  the  expiiation  of  15  numtha,  tbm  iMiTiiig  been  bd 
redemption,  the  sheriff  exoeuted  a  deed  to  the  plaititifl^  on  the 
15tfa  of  Juoe^  1836.  Between  the  time  of  the  sale  aod  the  expi* 
mtion  of  the  15  months,  the  defendant  cnt  and  carried  off  tfie 
logs  and  lumber  in  question ;  and  after  the  plaintiff  got  his  deed 
he  brought  this  action  of  replevin,  claiming  to  recorer  damages 
for  cutting  and  carrying  away  the  timber.  The  judg«  decided 
that  the  action  could  not  be  maintained,  and  ordered  a  nonsuit 
The  plaintiff  moves  for  a  new  trial  on  a  bill  of  exceptions. 

A,  Z,  MGCartf,  for  the  plaintiff  1.  The  sheriff's  deed,  when 
executed,  took  effect  by  relation  as  of  the  day  of  sale  for  the  par- 
pose  of  sustaining  an  action  for  any  ii\jury  to  the  real  aetata  (9 

it  &  373,  k  61 ;  id,  337,  §  281.  iSSre  aiso,  Jackson  v.  Ramsay, 
3  Qwm,  75 ;  Heath  y.  Ross,  12  Mn.  140 ;  Jackson  v.  Dick- 

enso7ij  15  id.  309.)  2.  The  property  in  the  timber  after  sever- 
ance vested  in  the  plaintiff  as  owner,  and  he  can  therefore  iiiaia« 
tain  this  action.  (3/oyc/  5'  v.  WaU,  3  Wend.  104'  Heath  V.  Ross 
supra  i  Morgan  v.  Varick)  8  Wen<L  587.) 


■ 
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B.  D,  Nosottj  for  the  defeodant,  insisted,  that  as  repleyin  in 
the  cejnt  would  lie  only  where  trespass  could  be  brought,  and 
as  trespass  lor  an  injury  to  real  estate  could  not  be  maintained 

where  the  defendant  \vas  in  possession  at  the  time  of  the  act  com- 
mitted, the  j)laintiff  could  not  recover ;  and  referred  to  Marshall 
V.  Davis,  (1  Wend.  109 ;)  Putnam  v.  M'ylie,  (8  John.  432 ;)  Pe- 
terson V.  Clark,  (15  id  205  ;)  Campbell  v.  Arnold^  (1  id,  611  j) 
BarreU  v.  Warren,  (3  HiU,  348.) 

By  ike  Court,  Bronbon,  Ch.  J.  On  judgment  sales  of  real 
estate  prior  to  the  redemption  law  of  1820^  the  sheriff's  deed, 
though  /iven  long  afterwards,  related  back  Co  the  time  of  the  sale. 

(Jaekstm  y.  RamstT/^  3  Oowen,  75.)  But  after  the  law  gave  the 
debtor  and  his  creditors  fifteen  moiulis  to  redeem,  it  was  held  that 
Uie  deed  did  not  retrospect  to  the  time  of  the  sale,  so  as  to  o-jve 
the  purchaser  a  right  to  tlie  rents  and  profits  dui  inir  the  fifteen 
months.  {Bisscll  v.  Payn,  20  John.  3.)  For  most  purposes,  it 
only  relates  Imck  to  the  expiration  of  the  time  for  redemption. 
{Klock  V.  Cronkhite,  1  HiU,  107.)  The  present  statute  express* 
ly  provides  that  the  debtor  may  have  the  use  and  enjoyment  of 
the  property  during  the  fiftecai  months  ;(a)  and  that  his  title 
shall  not  be  divested  until  the  expiration  of  that  time.  But  he  is 
answentble  to  the  grantee  in  the  sheriff's  deed,  for  any  waste  he 
may  have  committed  after  the  sale;  and  the  grantee  is  deemed 
vested  with  the  legal  estate  from  the  time  of  the  s  ile.  fcT  the 
purpose  of  maintaining  an  action  for  any  injnry  to  llip  l.ind. 

33GJ20/O22;      373,  Althoui:!)  the  (U  f  lidiint 

was  entitled  to  the  possession  during  the  fifteen  monilis,  the  cut- 
ting and  carrying  away  the  timber  was  a  wrongful  act,  for 
which  the  plainti^  after  he  got  his  deed,  might  have  had  an 
action  of  waste,  by  the  express  terms  of  the  statute.  (2  R,  S. 
336^  1 20.)  And  under  the  general  words  of  the  61st  section, 
373,)  giving  the  grantee  in  the  de«M)  the  title  from  the  time 
of  the  sale,  <'for  the  purpose  of  maintaining  nn  action  for  any 


(a)  But  the  rents  and  profits  for  the  fiftrcn  monthf  nay  ba  reached  bj  jodgnNRl 
cnfitafa  bill.  iFwnham  t.  CamfbeU,  10  Poign,  598.) 
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injury  to  such  real  estate.''  I  think  the  plaintiff  might  liave 
brought  trover  for  the  limber;  or  that  he  might  have  had 
an  action  on  the  case  in  the  nature  of  waste  to  recover  damages. 
But  replevin  in  the  cepU  only  lies  wlicre  trespass  might  have 
beea  brought.  And  the  general  rule  is,  that  trespass  for  an  in- 
jury  to  real  estate,  can  ouly  he  maintained  by  a  party  in  posses* 
sion,  or  by  the  owner  of  lands  which  are  unoccupied.  Heie  the 
premises  were  not  vacant;  and  the  possession  was  not  in  the 
plaintiff,  but  in  the  defendant. 

It  is  true  that  trespass  lies  against  a  tenant  at  will  for  volun- 
tary waste ;  but  that  is  becattse  the  wrong  determines  the  ten- 
ancy, and  the  occupant  no  longer  has  the  rightful  possession. 
But  in  this  case,  notwithstanding  tlie  wronir  done  by  the  defen- 
dant, he  was  still  rightfully  entitl^*d  to  the  possession  nntil  the 
termination  of  the  'Iftecu  months;  and  in  the  mean  lime,  the 
plaintiff  could  have  no  action  for  the  injury.  When  he  got  the 
title  it  related  back  to  the  sale,  for  the  purpose  of  enabling  him 
to  sue ;  (}  61 ;)  but  a  good  title  does  not  authorize  him  to  bring 
trespass  against  the  rightful  occupant.  The  action  is  miscon- 
ceived. It  shotild  have  beea  waste^  trover,  or  a  special  action 
on  the  case. 

New  trial  denied. 


RiCB  «A  PLatt. 

Thn  mtriiie  ooait  of  the  cHy  of  New.York  hn  no  jariwUetioii  of  mi  aotion  tar  on 
iUofal  imtt  on  prafoiea  of  void  pmcam,  tfioagh  chufed  to  hav*  bean  mado 
nalioioiMly. 

llieproiiMm^ftlieievuedBtatiitM  (212. 9.553,^  I6)olloiiniig«iiel»be  brougitt 
as  a  concurrent  mned  j  with  trespass  for  injuries  to  the  ponoiit  does  not  suthoriae 
a  justice's  ooort  to  take  cognisanoa  of  an  aetioo  on  the  oaoa  Ibr  an  illagU  inprif. 
onnient. 

Error  from  the  superior  court  of  the  city  oi  New- York,  to 
review  a  judgment  reversing  one  rendered  hy  tlie  marine  court. 
Rice,  the  plaintiff  in  the  marine  court,  declared  against  Platt "  in 

Vol.  JXL*  U 
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a  plea  of  trespass  on  the  case,**  setting  foith  that  the  defendant, 
on  die  12th  day  of  April,  1844,  caused  to  be  issned  out  of  the 

court  of  common  pleas  of  the  city  of  New -York,  a  precept  against 
the  plaintiff,  requiring  tlie  sheriff  to  commit  him  to  prison  until 
lie  should  pay  seven  dollars  for  tlie  costs  of  opposing  a  motion 
made  by  the  plaintiff  in  the  common  picas,  m  a  suit  against  one 
Blakely,  which  motion  had  been  denied  with  costs ;  by  virtue  of 
which  piecept  tlie  sheriff  on  the  same  day  arrested  the  plaintiff 
and  committed  him  to  prison,  where  he  was  detained  until  dis- 
cfaaiged  by  an  order  of  the  court  of  common  pleas.  The  pre- 
eept,  which  was  set  out,  was  returnable  on  the  third  Monday  of 
January,  1844.  The  declaration  averred  that  the  seven  dollars 
costs  had  been  paid  before  the  precept  was  issued,  which  the 
defendant  when  lie  issued  it  well  knew,  and  that  lie  caused  the 
arrest  to  be  made  with  the  maUcious  design  of  oppressing  and 
injuring  the  plaintifT.  Not  guilty  was  pleaded,  and  the  cause 
was  tried  by  jury,  who  rendered  a  verdict  for  the  plainti^  upon 
which  the  court  gave  judgment.  The  issuing  of  the  process  by 
the  defendant,  as  attorney  of  Blakely  in  the  suit  in  the  common 
pleasy  as  set  out  in  the  declaration,  and  the  arrest  of  the  plaintiff, 
together  with  the  &ct  that  the  common  pleas  suit  had  been 
settled,  and  that  the  parties  had  executed  mutual  releases  before 
the  issuing  of  the  precept,  and  that  these  facts  were  known  to 
the  defendant,  were  proved  on  the  trial.  The  superior  court 
reversed  the  judginciiL  of  the  marine  court,  upon  which  the 
plamtiff  brought  error  here. 

y.  L.  WhUe,  for  the  plaintiff  in  error,  insisted  that  the  action 
was  for  an  assault  and  ialse  imprisonment,  and  as  it  was  not 
committed  *<on  the  high  seas  or  in  a  foreign  port,^  the  marine 
court  had  no  jurisdiction,  it  being  provided  in  terms  that  <<the 
authority  of  the  court  shall  not  extend  "  to  such  actions,  unless 
the  cause  of  action  arose  upon  the  high  seas^  &c.  (2  R,  L.  38^ 
§  106.)  The  declaration  was  for  an  illegal  arrest,  a  simple  tres- 
pass upon  the  person.  The  process  was  merely  void,  the  return 
day  having  passed  before  it  was  placed  in  tlic  hands  of  the  sheriff^ 
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G^.  W.  NUeSj  for  the  defendant  in  error,  maintained  that  the 
action  was  case  for  a  malicious  urn  st.  and  not  ?i  prosecution  for 
assault  and  battery  or  false  imprisoiitrient ;  and  as  tiie  ni'irine 
court  had,  by  the  statule  rt  ferrcd  to,  jurisdiction  of  aclions  of 
trespass  on  the  case,  there  was  no  defect  of  jurisdiction  in  tlie 
marine  court.  He  referred  to  3  BL  Com,  126,  ChiUffanote  21, 
to  shew  that  the  essential  requisites  of  an  action  for  a  malicious 
anest  were  set  oat  ia  the  declaiatioD ;  and  to  Marria  t.  JSooU, 
(21  Wend,  281,)  to  prove  that  the  action  would  lie  though  the 
proceaa  by  which  the  anest  was  made  was  Toid. 

By  the  Court,  Jewett,  J.  I  am  of  opinion  that  the  judgment 
of  liie  su]:>erior  court  ought  to  be  alliruied.  The  iriariiie  court 
has  00  jurisdiction  of  tlie  subject  matter  of  this  suit.  It  is  true, 
tliat  in  form  this  action  is  in  tresjxiss  on  the  case,  yet  the  ground 
and  cause  of  it  is  an  assault  and  false  imprisonment.  The  stat« 
ute  (2  R.  L.  382,  k  106)  provides  that  the  marine  court  shall 
ha?e  jurisdiction  of  actions  upon  the  case ;  but  a  subsequent 
part  of  the  section  declares  that  its  auth<Nrity  shall  not  extend  to 
actions  of  assault  and  battery  or  fiilse  imprisonmeat,  other  than 
diose  committed  on  the  high  seas  or  in  a  foreign  port 

It  is  supposed  by  the  counsel  for  the  plaintiff,  that  an  action 
on  the  case,  without  the  aid  of  the  statute,  (2  R.  S.  663,  k  16,) 
lies  for  the  itijui  y  com^'la  ued  of,  and  he  insists  that  the  case  of 
Morris  v.  Scotf,  (21  Wend.  281.)  is  an  authority  in  point  to 
sustain  that  position.  That  case  decides  no  princij)le  involved 
in  this.  All  that  is  there  decided  is,  that  an  action  on  the  case 
lies  for  a  maliciom  prosecniioti,  although  the  court  in  which 
such  prosecution  was  instituted  had  no  jurisdiction,  provided  the 
malice  and  falsehood  be  put  forward  as  the  gravamm^  and  the 
anest  or  other  act  of  tiespass  be  claimed  as  the  consequence. 

In  this  case  the  defendant  conmiitted  an  act  of  trespass  et 
armia  upon  the  person  of  the  plaintiff.  The  injury,  whatever  it 
was,  was  immediate,  and  not  a  consequence  of  any  other  act  of 
the  deleadaijt  ;  ,(iid  at  couiiaon  law  case  would  not  lie.  (1  Chit. 
PL  127  ;  Blin  v.  Campbell,  14  John.  'VAd.) 

it  is  undoubtedly  true,  that  by  virtue  of  the  provisions  of  t!;« 
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Statute  above  referred  to,  the  injured  party  has  his  election  to 
bring  case  or  trespass  for  sucii  an  injury  to  his  person  ;  but  I  do 
not  think  by  electing  to  bring*  case,  for  an  assault  and  battery  or 
false  unprisoDment,  that  jurisdiction  is  conferred  on  a  justice's 
court  to  try  the  action.  It  is  still  an  action  of  assault  and  bat- 
tnry  and  fiiUe  imprisoiuneiit,  of  which  no  justice  of  the  peace 
has  66gnizaiijee.(a) 
HVie  judgntent  ttnist  be  affiimed. 

(a)  Sec  Shorke  y.  Charles,  (18  Wend.  616.)  Prior  to  1801,  the  acts  confemng; 
eivil  jurisdiction  upon  justices  ol  Uie  peace  did  not  except  the  action  for  malicioas 
ftoiacatfpp.  Him  eoort,  bowever,  held  in  Main  ▼.  Fmm,  (1  Mn,  Cm.  190,)  that 
■a  winflion  rfthat  uonaim  wm  iMjiUed  flrom  theettlwiidiiMite  cfanactar  cf  fliaooMrtj 
and  in  JBdm§r4»  y.  Slbnl,  (13  Mt,  466^  «  Kl^azcepUan  ww  nnplied  in  mpect 
to  the  assistant  jiiatioaa*  oowta  of 'the  citj  of  Ncw-YoHe.  The  lerised  act  of  1801, 
and  ail  tho  rabsepent  acta  cbnibiring  eifa  janadietiiooiipoii  jutieea*  ooaMa«  in  tonaa 
wiMiiB  nn  v^voai  ojuNipwBi* 


MlUUi  9$»  PULTEE. 

It  ia  not  n  g;(>jd  ^und  of  clialicngc  to  the  array,  in  a  justice's  court,  that  tiie  consta- 
ble \vh  J  SI  rved  the  •venire  had,  on  the  return  of  tlie  summons,  appeared  and 
pleaded  fur  the  defcQdont,  where  he  had  done  no  other  act  as  the  dcfendaDt*fl 
ntiont^. 

Tbafaetliiat  Ilia  ooniCaUe  frlio  amd  tba  Teniie  liadf  at  llw  dafindaaTk  nqnealt 
anpbyad  an  atlonuj  to  apfoar  idr  lier  on  tha  tridt  will  not  aof^^ 
Uiaamy. 

Error  to  the  Yates  common  pleais.  Miles  sued  Catharine 
Pulver  in  trover;  and  issae  being  joined,  the  cause  was  tried  on 
an  adjourned  day  by  a  jury  summoned  at  the  instance  of  thede- 
ftndant  On  the  return  of  the  venire  and  before  the  jury  was 
drawn,  the  plaintiff  challenged  the  army  on  the  grounds,  1st, 
that  the  constable  who  served  the  venire  bad  appeared  as  (he  at- 
torney for  the  defendant,  and  joined  issue ;  and  2d,  that  the  said 
constable  had,  as  ilic  agent  of  tlie  defendant,  ensraged  a  lawyer 
to  try  the  cause  on  her  behalf  The  defendant  denied  the  alle- 
gations j  and  Eaion,  the  constable  referred  to  and  who  bad  served 
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and  returned  tlie  venire,  was  sworn  as  a  w  itness  on  the  subject 
of  the  challenge.  He  testified  that  the  summons  in  the  rnmn 
was  givea  to  him  to  serve,  that  he  found  the  defcndaut  shut 
m  « iQODy,  aii4  that  she  would  not,  tot,  penpit  him  to  aerve 
It  personally,  saying  that  she  wished  to  go  a  jouioey  and  coM 
QOjibe  bin  toad :  tbatbf.than  said  to  iiertiiat  if  she  would  c<igia 
o«t  and  let  this  snnunoofi  be  served  persooally,  he  would  attend 
ibr  h«  at  Che  joiipiog  of  the.  issue;  that  she  came  out  and  the 
stimmovis  was  senred,  and  at  the  return  day  he  appealed  for  (ler 
and  pleaded  the  general  issue,  the  plaintiff  being  present  and 
consenting  tlmi  he  should  thus  appear.  He  further  stated  thai 
after  the  adjournment  he,  a(  the  defendant's  request,  saw  and 
employed  Mr.  Taylor,  a  lawyer,  to  try  the  cause  for  her.  She 
desired  him  to  gatMc*  Taylor,  or  some  other  man,  to  aUeud| 
and  agreed  to  provide  a  conveyance  and  furnish  a  man  to  work 
in  his  stead  while  he  was  gone,  which  she  accordingly  did» 
Th^  jiwtioa  orerruled  Htm  challisng^  an^  after  a  trial  pfi  thf  mer^ 
itft  there  w^s,  a  verdjct  and  ju^nent  foir  the  de^ndanC,  which 
jodgment  the  oonunon  plee^.  jeveiaed  on  certionii 

/.  Taylor^  for  tb^  plaintiff  in  eiqror. 

/*      Weli^St  for  th?  dei(^n4a^t  in  error. 

Jewett,  J.  The  challenge  to  the  array  was  for  principal; 
cause,  and  the  question  presented  for  o|ir  determination  is^ 
wither  it  was  properly  overruled.  It  is  highly  important* 
to  the  due.  adminislrafioa  of  justics^  that  every  trial  ihould 
be  iair  and  impariiaj :  and.  to  atisio  .this  endi  it  is  obvious  that 
juroTB  roust  be  indifletent  between  the  par^  litigant  Thia 
cannot  well  be  expected,  unless  the  o^oer  whose  duty  it  is  to 
select  them  is  free  from  bias  or  partiality.  The  law  presumes 
that  the  attorney  or  counsellor  of  a  party  is  not  thus  free  from 
bias,  and  therefore  lioltls  it  a  good  ground  of  challenge  to  the 
array,  that  the  nttoni*  y  of  one  of  the  parties  happens  to  be  the 
man  who  returns  the  jury.  {Baylis  v.  LucaSy  Cmtper,  112,) 
Formerly  it  was  provided  by  statute^  (I  R.     399,  h  27,  and 
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Laws  of  1804,  291,  (26,)  that  no  constable  serving  the  original 
or  jury  process  in  any  cause,  should  be  permitted  to  appear 

and  advocate  for  eiilier  party. 

The  case  of  Watkins  v.  Weaver^  (10  John.  107,)  was  this-- 
Weaver  sued  Watkins  before  a  justice.  Aaron  Burnett  appeared 
as  the  attorney  for  the  plaintiff  and  put  in  his  declaration.  Issue 
was  joined  and  trial  by  jury  demanded  by  Burnett  as  the  atto^ 
ney  for  the  plaintifl^  and  being  a  constable^  he  asked  pennissioii 
*  of  the  defendant,  who  knew  it  was  contrary  to  the  statute,  to 
summon  the  jury.  The  defendant  consented,  and  the  justice 
entered  such  consent  in  his  minutes.  Burnett  summoned  the 
jury.  At  the  trial  the  defendant  challenged  the  array  because 
Burriou,  who  acted  as  attorney  for  ihe  plaintiff,  had  summoned 
the  jury.  The  justice  overruled  the  challenge  on  the  ground 
of  tiie  pierious  consent  This  court,  on  certiorari,  held  that 
when  a  constable  appears  as  the  attorney  of  the  plaintifi^  he  can- 
not sem  the  venire  fcnr  a  jury,  and  that  it  is  a  cause  of  challenge 
to  the  array,  when  a  jury  has  been  summoned  by  a  constable 
who  acts  as  the  advocate  of  the  party :  but  as  the  party  in  that 
case  had  previously  consented  that  the  constable  might  serve  the 
venire,  they  held  that  he  could  not  afterwards  challenge  the  array 
on  that  ground.  It  is  supposed  by  the  counsel  for  the  defendaut 
in  error,  that  this  case  proves  that  the  challenge  in  the  case  be- 
fore the  court  was  well  taken.  I  am  inclined  to  think  otherwise. 
It  seems  to  me  that  the  legislature  has  virtually  permitted  a  con* 
stable  who  serves  the  original  or  jury  process,  to  act  strictly  in 
the  character  of  an  attorney  for  either  party  in  any  stage  or  pro* 
ceedin*;  m  a  cause  before  a  justice,  except  upon  the  trial  of  the 
causc.[a)  If  tills  be  so,  the  service  of  tlic  jury  proce^  by  such 
constable  would  not  be  a  good  ground  of  principal  challenc^e  to 
the  array.  It  is  enacted  (2  R.  S,  233,  §  44,)  that  "  a  party  au- 
thorized to  appear  by  attorney  may  appoint  any  person  to  act  as 
such  attorney ;  but  the  constable  who  served  either  the  original 


(a)  See  Phinney  v.  Earlf,  (9  John,  352  ;)  and  Kilfh  v.  Bakfr,  (id.  354.)  Thi 
former  siatuie  Bcema  to  haTe  recetved  the  same  coosLruclioo  as  Uiat  whirb  Une  court 
give  to  the  pfesent  one. 
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or  jury  process  in  the  cause,  shall  not  appear  aud  advocate  foi 
either  party  at  the  trial,  but  may  act  as  attomeif  in  any  other 
^age  or  proceeding  in  the  cauee/* 

This  constnictioii  is,  I  thiDk,  strengtheDed  by  the  case  of 
Wakeman  y.  Sprague^  (7  Cowen^  720.)  There  this  court  held 
that  it  was  not  a  good  ^roand  of  principal  challen^  at  the  cir- 
cuit,  that  tlie  clerk  of  the  circuit  was  alLoriicy  fur  a  parly,  and 
was  so  at  the  time  of  drawing,  making  and  arranging  the  pan- 
nel,  on  tlie  ground  that  ilie  legislature  had  provided  that  the 
clerks  of  the  circuit  might  practise  as  attorney  in  this  court. 
So  in  the  case  of  a  constable,  the  law  allows  the  officer  who 
serves  either  the  original  or  jury  process  in  the  case,  to  act  as  the 
attorney  for  either  party  in  any  other  stage  or  proceeding  in  the 
cause  except  to  appear  and  advocate  for  either  party  at  the  trial. 
The  mere  fact  then,  that  the  constable  appeared  for  the  defen- 
dant and  put  iu  the  plea  of  the  ireneral  issue,  did  not,  as  I  think, 
disqualify  him  from  serving  the  jury  process,  or  lurnisli  good 
cause  of  principal  challenge  to  the  array.  The  right  of  chal- 
lenge to  the  army  still  remains  for  any  abuse  by  the  constable 
in  selecting  the  jury;  and  with  this  guard  there  is  good  reason 
to  think  that  the  legislature  supposed  there  would  be  no  danger 
in  allowing  a  constable  to  serve  the  venire,  he  being  prohibited 
from  acting  for  either  party  on  the  trial.  There  is  no  ground 
for  belief  that  the  constable  who  ijiunaioncd  the  jury  was  guilty 
of  any  abuse  in  the  discharge  of  that  doty,  or  that  he  had  any 
partiality  or  preference  for  either  party  over  the  other. 

The  constable,  at  the  request  of  the  defendant,  called  on  and 
engaged  an  attorney  to  assist  her  on  the  trial.  This  he  did  as 
her  agent,  not  from  motives  of  friendship  or  partial  feeling  in 
her  behalf  but  merely  as  a  matter  of  business  upon  being  com- 
pensated for  his  time,  and  it  did  not,  in  my  opinion,  render  him 
incompetent  to  serve  the  venire. 

The  judgment  of  the  common  pleas  must  be  reversed,  and 
that  of  the  justice  ajQirmed. 

BronsoiT)  Ch.  J.  concurred 
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Beaiuoslet,  J.  dissented — holding  ihat  the  cliailenge  to  t^ie 
anay  was  well  taken,  and  sbould  not  bare  been  orerruled. 

Judgment  revened«(6) 

(I)  Afinn0d]Blli0coiBtliKlli8Minetianofcnof%]>ee. 


The  Psople  vs,  Patvb. 

An  tDdietment  fbt  mXSng  lott^  Mali  VHt  dcMitbe  Ae  kUtarj  as  <hm  set  on  foot 
/(7r  f A«  jwiyit  ^ffnftrhf,  watiing  to  tbetMraipf  (97|  (1  & 

665.) 

A  lottery  which  dow  not  iovolve  the  detenniiMtion  of  any  i^t  to  propertj 'm  not 
iUegaL  •  ■ 

Indictment  for  selling  lottery  tickets,  found  in  the  Albany 
oyer  and  terminer,  and  sent  into  the  mayor's  court,  where  the 
defendant  demurred  to  the  indictment.  Theie  were  four  counts^ 
for  selling  a  ticket,  a  quarter  of  a  ticket,  a  {Niper  purporting  to 
be  a  quarter  of  a  ticket,  and  for  bartering  a  paper  purporting  to 
be  a  quarter  of  a  ticket  in  a  certain  lottery  not  autborized  by  the 
laws  of  this  state.  None  of  tbe  counts  stated  for  what  purpose 
the  lottery  was  opened  or  made.  The  mayor's  court  gave  judg- 
ment for  the  defendant  on  the  demurrer;  and  the  pe^/jple  bring 
error. 

E*  C.  LUd^fiMf  (di/strict  attorney)  for  the  people 

m      Whwion  ^  &  Sfevew^  for  the  defendant  ' 

Bp  the  Courts  Bronson,  Ch.  J.  The  question  is^  whetlier  the 
indictment  should  not  iiave  stated  the  object  or  piirpt  6c  for  which 
the  lottery  was  made  or  carried  on.  The  27th  st  c  tion  of  the  stat- 
ute against  raffling  and  lotteries,  (1  R.S.  665,)  provides,  that  no 
person,  tmomthotisBBd  By  special  laws      that  purpose^  sballi 
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within  til  is  state,  o|>en,  set  on  foot,  can  y  on,  promote,  or  draw, 
publicly  f  r  privately,  any  lottery,  game,  or  device  of  chance  of 
ar^y  natuie  or  kind  whatsoever,  or  by  whatever  name  it  may  be 
calledi/or  the  purpose  of  cxposingf  setting  to  sale,  or  disposing 
of  oity  houses^  lands^  tenomenis,  or  reed  sstate^  or  any  money, 
^oodSi  or  things  tit  acHon?.  The  SSth  section  prohibits  the 
publishiog  an  account  "of  anystfcA  illegal  lottery,  game  or  de- 
vice." Then  comes  the  29th  section,  upon  which  this  indiet-: 
raeut  was  framed.  It  provides,  that  no  person  shall  vend,  sell 
or  barter  any  ticket,  or  part  or  share  of  a  ticket,  or  any  paper  or 
instrument  purporting  to  be  a  ticket,  or  part  of  a  ticket,  '^of  any 
such  lottery,  device  or  game  of  chance,  not  e^rpressly  authorized 
by  lawJ^  By  the  words  "such  illegal'*  in  the  28th  section,  and 
''such"  in  the  29tb,  we  aie,  I  think,  referred  to  the  S27th  section 
for  a  description  of  the  prohibited  lottery;  and  to  the  whole  o( 
the  description  contained  in  that  section.  The  lottery  must  not 
only  be  opened,  or  carried  on  by  an  '^unanthorbBed"  person ;  bnt 
it  must  be  done  "  for  the  purpose  of  exposing,  setting  to  sale,  or 
dis{x>sing"  of  some  kind  of  property.  The  reference  cannot  ha 
restricted  to  "unauthorized*'  lotteries,  without  entirely  rejecting 
the  word  ^  such"  in  the  29th  section.  That  we  are  not  at  lib* 
erty  to  do.  A  statute  must,  if  possible^  be  so  cohstnied  as  to 
give  etbcl  to  all  the  words  which  it  contains;  and  that  can  be 
done  without  difficulty  in  this  instance. 

The  district  attorney  in  his  able  argument  reads  the  word 
"lottery"  in  the  27tli  section,  without  any  qualification  in  rela- 
tion  to  "the. purpose"  to  be  accomplished  by  it;  and  restricts 
that  qualification  to  a  -'game  or  device  of  chance."  But  in 
grammatical  construction^  the  lottery,  as  well  as  the  game  or 
device,  must  be  for  the  purpose  of  disposing  of  some  kind  of 
property.  And  such  must  have  been  the  intention  of  the  legis- 
lature. The  object  was,  to  prevent  gambling,  or  gaming  for 
some  valuable  thing ;  and  not  to  punish  a  lottery  made  or  drawn 
for  mere  amusement :  or  the  determination  by  lot  of  some  matter 
involving  no  right  of  property.  The  class  to  which  a  senator 
beloiicTs,  which  fixes  the  duration  of  his  office,  is  sometimes  de- 
termmed  by  lot  [  and  so  of  a  justice  of  the  peace.   And  there  is 
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The  People  t.  Payac. 

an  annual  lotteiy  in  the  Assembly,  for  the  purpose  of  detennin* 

ins"  ^vIKLt  tcLit  each  member  shall  occupy.  It  is  true  that  the 
word  "  lottery"  is  not  often  used  in  such  a  sense;  nor  to  desig- 
nate any  iiiuoceut  amusement;  and  Webster  defines  it — *'a 
scheme  for  the  distribution  of  prizes  by  chance,  or  the  distribu- 
tion itself;"  and  he  gives  no  other  definition,  except  "allot* 
ment,'' which  he  says  is ''not  used"  Bat  the  first  definition 
given  by  Johnson  is,  <<a  game  of  chance  ^  which  is  not  indict^ 
able^  unless  it  is  played  for  some  wager  or  stakes.  If  the  word 
lottery  does  not  necessarily  include  the  idea  of  a  disposition  of 
f roper ty  by  chance  or  lot,  there  was  llieii  the  same  reason  for 
specifying  "  the  purpose"  when  speakinir  of  a  lottery,  as  there 
was  when  speaking  of  a  '  game  or  device  of  cliance ;"'  and  the 
legislature  has  so  used  the  qualifying  words  that  they  evidently 
apply  alike  to  both  classes  of  cases.  . 

It  18  said  that  the  reference  in  the  29th  section  may  be  to  the 
26tb,  which  declares  every  nnanthorized  lottery  a  common  and 
pablie  nuisance,  without  saying  any  thing  concerning  the  pur- 
pose for  which  tlie  lottery  was  made.  But  the  differeiU  branches 
of  iliis  law  must  be  construed  together;  and  when  we  see 
by  one  section  that  the  legislature  only  intended  to  suppress  and 
punish  gambling  lotteries,  general  words  in  another  section 
must  be  read  and  imderstood  with  a  like  qualification. 

As  none  of  the  counts  allege  that  the  lottery  was  opened  &c« 
^  for  fhe  pttipose  of  exponng,  setting  to  sale  or  disposing^  of 
money,  or  any  other  valuable  thing,  the  indictment  cannot  ba 
supported. 

Judgment  affirmed 


NRW-YORK,  MAT,  184A. 


The  People  vs.  Tayloii. 

It  H  goMallj,  Vui  DOiilmy*  ■nffidiMit,  m  vnimBBtiiMntlat  t  mirftBMDgtMMttl 
bj  rtatata^  toteniba  tiM  oAdee  ill  tlie  iMids  of  the  lUti^ 

Xtt  ta  iDdietawDl  for  lettuig  on  foot  a  lottery,  eontnij  1»l  R.  S.  665,  ^  37,  it  ii 
MHOtial  to  specify  the  purpoK  fat  which  tb»  lollnj  WW  IMmK  (hat  Imnf  •  pwt 

of  the  slatate  description  of  thf  offence. 
But  a  general  statement  of  tlip  jiurposc  for  which  the  Jottery  was  made  is  not  enough. 

Some  fnrthpr  Hesrriphon  iiiubt  be  given,  where  it  is  practicable  to  do  BO. 
Such  a  degree  ul  cciUimty  m  necessary  in  the  deticripiion  of  the  offence,  as  that  ibit 

'  Mndftiit  imj  Botb*  iodittlfld  for  oM  ifabf  and  tried  for  another,  that  ha  maj 
knoir  what  crime  ha  ia  eaDed  i^mni  to  aaawer,  that  the  jorf  nay  dcUver  an  mlel* 
lifibte  TwdMt,  that  tbeoourtixuijreiideir  the  proper  jodfrneott  and  that  the  defen- 
daatmay  with  pw|wr  awwnenta  piead  the  jndfmeatm  bar  of  anotfaeg  iwewiOBtioo 

for  the  same  offence. 

Bat  if  a  paitieular  fact  which  is  matter  of  description  and  iK>t  vital  to  the  aeonsatioo 

cannot  be  ascertained,  tho  indiotment  will  be  food  if  it  alale  that  BOoh  iket  it 

unknown  to  the  grand  jury. 
Accordingly  held,  that  n  comit  in  an  mdictmcnt  which  sin  led  that  the  defendant 

unlawfully  dtc.  did  »ei  on  foot  a  certain  lottery  for  the  purpose  of  exposing  certaim 

money  to  «Md*  the  drawing  of  tiuh  lottery,      being  unauHmriMed  withoat 

odier  vatter  of  dnoriptiao,  waa  bad. 
Aad  a  ooont  in  a  dmiltf  Ibtin,  with  an  additieiial  anmiant  that  (he  wnw  of  the 

lotteiy  waa  mfcnown  to  the  giand  joiy*  waa  hdd  bad. 
Rot  a  oooBt  Ul  the  aaine  fonn,  with  an  aTeraient  ttat  m  man  forHeiUmr  dsatrifytlen 

of  the  fettery  was  unknown  to  the  gland  jury,  was  held  suffiolnt. 
The  amount  of  the  lottery  is  not  necessary  in  determining  the  nature  or  degree  of  the 

oflTcnce,  hut  only  in  fixing  the  amount  of  the  fine  :  and  whore  such  amount  cnnnot 

be  asc(  riamr  J,  the  sum  of  ^2^00  is  prescribed  as  a  limit  beyond  which  the  court 

Carni  it  ■.m\nne  a  fine. 

Therefore,  an  indictment  for  setting  on  foot  an  illegal  lottery  need  nut  lilato  tiie 
amoont  Itar  whioh  anah  ktterjr  waa  made,  or  that  such  amouxu  could  not  be 

When  a  eovt  of  nriaw  lofeneo  a  jodfment  ftr  «Rw  hi  Iho  neeid,  it  mnat  geMnlly 

tondarMoh  a  jodgmentaa  the  ooort  below  ought  to  have  nndemd. 
Bat  if  •  wrong  jodgment  be  given  ^gahief  «  iefendtmU  whioh  ia  nfeiaed  on  enor, 

the  court  of  review  can  neither  give  a  new  judgn)cnt,  nor  send  tho  pmoeoffinp 
baclL  to  the  court  below  for  a  proper  judgment,  unless  the  case  be  presented  by 
bill  of  exccptionSf  when  a  venire  de  novo  may  be  awarde<!  P^r  Brovso*?,  C.  J. 
Wliere  the  defendant  demurred  to  an  indictment  for  a  misdeiricanor  in  the  court 
bdow,  and  judgment  was  there  given  agaiaat  ilie  people^  whioh  was  here 
reversed  on  error,  Ae/d  that  this  court  must  render  a  final  judgment  for  the  people 
on  thedemmier*  and  paw  aentonoe  on  tho  defondant;  and  that  ha  ooidd  net  be 
yermiltod  to  withdiaw  the  demoimr  and  plead. 
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The  court  below  could  not  }mve  ponnittcd  him  to  plesd  after  iktenniiUDg  thtt  d** 
mnner  against  bim.  Semble,  Per  BaoiuoMf  C.  J. 

Error  to  Albany  mayor^s  court.  The  substance  of  the  indict* 
ment,  after  giving  time,  place,  d^c.  was,  that  the  defendant  ua- 
lawfully,  maliciqiuly  and  advisedly  did  sel  m  Jaoi  a  certain 
lottery,  for  the  purpose  of  exposing  certaii;i  moi;i^  to  abide  the 
drawing  in  such  lottery,  he  the  said  defendant  being  unautho- 
nsBcd  d&c.,  against  the  form  of  the  statute,  d&c.  Second  count, 
that  the  defendant,  being  unauthorized  <^c.,  did  publicly  carry 
0)1  a  ceiiaiu  lottery  (a  more  pariiculai-  desciiplioii  of  which  said 
loltery  is  to  the  jurors  aforesaid  unknown)  for  the  purpose  of 
exposing  money,  against  the  form  of  the  statute,  &,c.  Third 
count,  lliat  the  defendant  privately  did  carry  on  a  lottery  for  the 
pQipoee  of  exposing  money,  he  being  unauthorized  6cc.  Fourth 
count,  that  the  defendant  di4  open  a  certain  lottery  (the  name 
of  which  said  lottery  is  to  the  jurois  aforesaid  unknown)  for  the 
purpose  of  disposing  of  money  by  such  lottery,  he  being  unau- 
thorized dc-c.  Fifth  county  that  the  defendant  did  carry  an  a 
certain  game  of  chance  (the  nature  of  which  said  game  is  to  the 
jurors  aforesaid  unknown)  for  llic  purpose  of  exposing  money  to 
abide  the  result  of  such  game,  he  being  unauthorized  &c.  The 
defendant  demurred  to  Uie  indictment,  and  the  court  beiow,gaye 
judgment  in  his  favor.  The  people  bring  ei|or« 

E.  C,  Litchfield,  (district  attorney,}  for  the  people,  stated  and 
aigued  the  following  propositions,  in  support  of  which  he  refer- 
red to  the  authorities  noticed  in  the  opinion  of  the  court.  1.  In 
indictments  for  offences  created  by  statute,  it  is  sufficient  to 

describe  the  oflence  in  the  words  of  the  statute,  as  has  been  done 
in  the  several  counts  of  this  indictment.  2.  Upon  reversinir  the 
judgment  of  the  mayor's  court,  this  court  should  render  a  final 
judgment  operating  as  a  couvictipa,  and.  should  proceed  to. sell- 
,  fence  the  defendant* 

H.  G.  Wheaton,  for  the  defendant  1.  The  indictment  is 
defective  in  not  statin?  the  amount  frr  which  the  lottery  was 
made,  or  averring  that  such  amount  could  not  be  ascertained. 
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[l  Archh,  Cr.  PL  ed  1835,  pp.  51,  51 ;  2  East  P.  O.  661,  ch, 

ie,  §  88  ,  The  King  v.  Walker,  3  Camp.  264.)  2.  The  scv- 
eral  counts  in  tlie  indiciment  tire  bad  for  want  of  a  precise  state- 
ment and  particular  description  of  the  offences  intended  to  be 
proved.  {Res  v.  Gibbs,  Str.  497 ;  Rex  v.  £fow,  id.  699 ;  3  J.  J. 
Marsh.  135 ;  Siark.  Cr.  Pi.  97.)  3.  The  second  nnd  third 
coimts  are  bad  for  not  suificieDtly  stating  the  purpose  ibr  which 
(he  lottery  was  carried  on.  4.  The  court  below,  according  to 
Ihe  settled  practice  in  civil  cases,  would  have  permitted  the 
defendant  to  plead  after  overrulinsr  the  demurrer,  and  as  this 
court  is  to  give  the  same  judgment  which  the  court  below  should 
have  £nVen,  tliat  ordtu  should  be  made  here  if  the  judgment  of 
tlie  mayor's  court  is  reversed. 

Bp  the  Coiurtf  Bronson,  Ch.  J.  This  indictment  was  framed 
apba  the  27th  section  of  the  lottery  act,  wliich  provides,  that  no 
nnauthoriaed  person  shall  open,  set  on  foot,  carry  on,  promote 
or  draw,  publicly  or  privately,  any  lottery,  game,  or  device  of 
chance,  for  the  purpose  of  cxposiuofj  scltiniT  to  sale,  or  disposing 
of  any  houses,  lands,  teiiements  or  real  estate,  or  any  money, 
goods  or  things  in  action.  (1  R.  *S'.  605.)  Tlie  objections  taken 
to  the  indictment  are,  that  it  is  not  sufficiently  certain }  and  that 
no  offence  is  charged  in  either  of  the  counts. 

It  is  a  general,  though  not  universal  rule^  that  in  indictments 
for  offences  created  by  statute — ^particularly  misdemeanors—it  is 
sufficient  to  charge  or  describe  the  o^nce  in  the  words  of  the 
statute.  {The  U.S.  v.  Mills,  7  Peters,  112;  The  U.  S.  v. 
La  Caste,  2  Ma^un  129,  141 ;  The  State  v.  Ti  mpk,  3  Fairf. 
214;  ComnwmrenUh  v.  Daniels^  2  Vir2^.  Cds.  402;  Slate  v. 
Stanton^  1  Iredell  N.  Car.  424 ;  The  U.  S.  v.  Lancaster,  2 
McLean,  431 ;  Rex  v.  Pembertmh  2  Burr,  1035.)  The  rule 
has  been  applied  without  reserve  where  the  charge  was  that  of 
being  concerned  in  an  illegal  lottery.  In  the  Commonwealth  v. 
Clapp,  (5  Pick.  41,)  the  indictment  was  for  advertising  tickets, 
and  it  charged  that  the  defendant  did  advertise  in  a  certain 
newspaper,  i^c,  "  lottery  tickets,  and  parts  of  lottery  tickets,  for 
sale  in  lotteries  not  autiiorlzed  by  tlie  inwa  of  said  common- 
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wealth  :"  nnd  afLcr  conviction,  a  niotioii  in  aircii  of  judgment 
was  overruled.  A  motiou  for  a  new  trial  and  in  arrest  was  also 
overruled  in  the  Commonwealth  v.  Hooper,  (5  Pick.  42,)  where 
it  was  held,  that  in  an  mformatiou  for  advertising,  it  was  not 
necessary  to  allege  by  name^  nor  was  it  necessary  on  the  trial 
to  prove  what  kind  of  lottery  tickets  the  defendant  adver- 
tised. In  the  CknnmimmaUh  v.  /flAiuim,  {T%akkeT  Or*  Cm, 
284,)  the  indictment  was  for  selling ;  and  it  was  held  not  to  be 
necessary  to  give  the  name  of  the  lottery ;  nor  to  set  fort li  the 
tenor  of  the  ticket.  But  ilm  nidictment  alleged  that  Uie  ticket 
was  kept  and  retained  by  the  purchaser,  "so  that  the  jurors  can- 
not set  forth  its  tenor  or  substance."  And  in  a  state  where  there 
was  no  authorized  lottery,  an  indictment  was  adjudged  sufii* 
dent  on  demuner,  which  merely  alleged,  that  the  defendant  sold 
a  quarter  part  of  a  ticket  in  a  certain  lottery,  without  giving  any 
description  whatever  either  of  the  ticket,  or  the  lottery.  (7%« 
Siate  V.  FUlei,  6  iV.  H  53.)  The  court  went  upon  the  ground 
that  as  there  could  lie  no  ticket  in  any  lottery  wiiicli  would  not 
be  within  the  prohibition  of  the  statute,  it  would  be  mere  sur- 
plusajre  to  describe  in  tlie  indictment,  eitliur  the  ticket  or  the 
lottery.  With  us,  however,  it  is  necessary  to  specify  the  pur- 
pose for  which  the  lottery  was  made^  because  that  is  a  part  of 
the  statute  description  of  the  offonoe.  (JTib  People  v.  Papnef 
ante,  p.  88.)  That  specification  has  been  made  in  all  the  counts 
of  this  indictment 

In  Cohens  v.  Virginia,  (6  Wheat.  264.)  the  information  was 
for  selling  tickets,  and  the  name  of  the  lottery,  and  the  place 
where  it  was  to  be  drawn,  were  stated  ;  but  beyond  tfiat,  tlicre 
was  no  description  wh  (t^-ver,  either  of  the  tickets  or  tlie  lottery. 
{See  also  Davis*  Precedents,  162,  and  note,)  In  Freleigh  v.  TJie 
State^  (8  Missouri^  606^)  it  was  held  to  be  enoi]^b,  in  an  indict- 
ment for  selling,  to  say,  "  a  certain  lottery  ticket,"  without  giv- 
ing either  its  tenor  or  purport  But  the  indictment  mentioned 
the  name  of  the  lottery ;  and  alleged  that  the  ticket  was  kept  by 
the  purcliaser,  so  that  the  jurors  could  not  set  forth  the  sub- 
stance of  it. 

Since  1833,  all  lotteries  for  the  disposition  ol  tnoaey  or  prop- 
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erty,have  been  alike  illegal  in  this  state.  {The  People  v.  JSiur- 
devanty  23  Wend.  418.)  And  if  we  follow  what  has  been 
adjudged  elsewhere,  it  would  be  sufficient  to  state  such  facts  as 
show  the  lottery  to  be  illegal.  Still,  I  think  the  indictment 
should  go  beyond  a  general  statement  of  the  purpose  for  which 
the  lottery  was  made,  and  give  some  further  description  of  it^ 
where  it  is  practicable  to  do  so.  It  is  a  general  rule  that  there 
should  be  such  certainty  of  description  as  will  identify  the  of- 
fence, so  that  the  party  may  not  be  indicted  for  one  thing,  and 
tried  for  anotlier.  Certainty  is  also  required,  to  the  end  that  the 
defendant  may  know  what  crime  he  is  called  upon  to  answer ; 
that  the  jury  maybe  able  to  deliver  an  intelligible  verdict,  and 
die  court  to  render  the  proper  judgment:  and  finally,  that  the 
defendant  maybe  able  to  plead  his  conviction  or  acquittal  in  bar 
of  another  prosecution  for  the  same  offence.  But  this  rule  must 
not  be  carried  so  far  as  to  furnish  a  shield  from  punishment, 
where  it  is  plain  that  a  crime  lias  been  committed :  and  there- 
fore, the  indicting  jurors  are  allowed  to  state,  that  a  particular 
fact,  not  vital  to  the  accusation,  is  to  them  unknown.  (2  EasL 
C.L.  651 ;  Thoma^  case^  id.  781  ;  Rex  v.  Walfccr,  3  Camp, 
264;  TkeU,  8.  t.  La  Caste^  2  Mason^  129.)  When  the  sub- 
stance of  the  offence  is  set  out  in  the  indictment,  and  the  jurors 
only  omit  some  matter  of  mere  description  which  they  could 
not  ascertain,  there  can  be  no  great  danger  that  any  wrong  will  be 
done  to  the  defen  L-wit.  IIo  will  know  well  enouofh  how  to 
plead,  and  what  is  to  l)Li  tried:  and  should  he  be  a  second  time 
charged  with  the  same  offence,  tlie  former  acquittal  or  convic- 
tion may,  without  difficulty,  be  pleaded  in  bar.  Wliat  may  be 
wanting  in  the  record  of  the  first  trial  to  show  the  identity  of 
the  two  accusations,  can  be  made  up  by  averment.  An  aver- 
ment of  identity  is  always  necessary,  both  in  civil  and  criminal 
cases,  where  a  former  trial  is  pleaded  in  bnr :  and  when  prop- 
erly pleaded,  it  is  enough  to  show  by  the  record,  that  the  plead- 
ings were  such  in  the  first  case  that  the  same  matter  might  have 
come  directly  in  question  on  the  trial ;  and  then  to  show  by 
extrinsic  evidence  that  it  did,  in  (act,  so  come  in  question  on 
that  trial. 
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Now  to  apply  what  has  heen  said :  All  the  coants  In  ihis  in* 

dictment,  which  are  hased  upon  a  lottery,  state  the  purpose  for 
wliicli  ihe  lottery  was  made  iii  iIjg  wordi  ol  the  statute  ,  and 
that  is  enough  to  show  that  it  was  an  illegal  lottery.  The  counts 
also  follow  the  statute  in  severally  staling  what  was  done  by  the 
defendant,  to  wit :  that  he  did  "  set  on  foot/'  "  carry  on,"  and 
open"  a  certain  lottery ;  and  are  in  this  respect  sufficient 
Neither  of  the  counts  contains  any  description  of  the  lottery,  be- 
yond a  general  statement  of  the  purpose  for  which  it  was  made : 
and  in  the  first  and  third  connts,  no  reason  is  assigned  why  a 
more  particular  description  was  not  given.  I  think  those  two 
counts  had.  In  the  fourth  count  it  is  only  stated,  that  the  name 
of  the  lottery  was  unknown  to  the  jurors,  which,  I  think,  is  not 
enous-h.  For  aught  that  appears,  the  jurors  may  have  known 
other  things  concerning  the  lottery,  of  more  importance  than 
the  name,  if  it  had  one  ;  and  particularly,  how  much  money  was 
to  be  disposed  of  by  the  lottery.  But  the  second  count  has  the 
words — a  more  particular  description  of  which  said  lottery  is 
to  the  jurors  aforesaid  unknown  f  and  with  that  averment,  I 
think  the  count  sufficient.  It  Is  not  without  some  difficulty  that 
I  have  arrived  at  this  conclusion ;  and  it  Ss  quite  possible  that  I 
should  not  have  reached  it,  but  for  the  decisions  in  other  states 
concerning  lotteries;  some  of  which  s:o  still  further,  and  hold 
that  the  count  would  be  sufficient  wiiiiuui  any  such  averment. 

The  section  on  which  this  indictment  was  framed  declares, 
that  the  offender, "  on  conviction,  shall  be  subject  to  a  fine  equal 
to  the  amount  of  the  whole  sum  or  value  for  which  such  lottery, 
game  or  device  was  made ;  and  if  such  amount  cannot  be  ascer- 
tained, tlien  to  a  fine  of  two  thousand  five  hundred  dollars,  or 
to  imprisonment  not  exceeding  two  years,  or  to  both,  in  the  dis- 
cretion of  the  court**  It  has  been  urqcd,  that  this  provision  ren- 
dered it  indispensable  to  state  in  the  indictment  the  sum  or  value 
for  which  the  lottery  was  m  tde.  Bui  tins  is  not  a  case  where  a 
certain  value  is  essential  to  constitute  the  oOence.  [Rpt.  v. 
Forsyl/if  Riiss.  ij*  Ryan.  Cr.  Cas.  27 i ;  Archb.  Cr.  PI.  94,  ed. 
^1840.)  The  lottery  is  alike  illegal  whether  it  be  made  for  a 
great  or  a  small  amount  Nor  is  it  like  a  charge  of  laroenyi 
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where  value  detennines  the  degree  of  erioae;  and  aometimee 
affects  the  place  and  mode  of  trial.   Here  the  sum  or  value  goes 

neither  lo  the  nature  nor  degree  of  crime.  It  is  only  a  matter  to 
be  taken  into  consideration  in  fixing  the  punishment;  and  may, 
like  otlier  matters  in  ag'^ravation  and  mitigation,  be  inquired  into 
by  affidavit.  The  legislature  evidently  supposed  there  might  be 
a  conviction  withont  stating  the  amount  in  the  indictment;  for 
they  declared  what  the  fine  should  be  where  the  amount  could 
not  be  ascertained. 

It  was  said  on  the  argument,  that  upon  oonvictioii,  the  fine 
must  either  be  the  whole  sum  or  value  for  which  the  lottery 
was  made,  or  the  sum  of  two  thousand  five  hundred  dollars. 
liuL  we  do  not  so  understand  the  statute.  '1'iiUi.e  siuus  liunt  the 
extent  of  tlic  Hue ;  but  do  not  take  away  the  discretion  of  the 
court  to  impose  one  of  a  less  amount. 

We  are  of  opinion  that  the  second  count  is  suOlcient;  and  as 
the  demurrer  goes  to  the  whole  indictment,  it  is  not  necessary  to 
inquire  whether  the  fifth  count,  which  is  upon  a  game  of 
chance,''  can  be  supported.  It  is  enough  >that  there  is  one  good 
count.  The  judgment  of  the  court  below  must  be  reversed ; 
and  judj^ment  must  be  rendered  for  the  people  on  the  demurrer. 
When  a  judgment  is  reversed  for  error  in  the  record,  the  court 
ofrcviu\.  ,  as  a  general  rule,  renders  such  judgment  as  should 
have  Ik  en  iriven  by  the  court  below.  {Close  v.  Stuari,  4  M'end. 
95  ;  Dunham  v.  Simmons^  5  Hilly  507;  Gildart  v.  Gladstone^ 
12  Easty  668 ;  Philips  v.  Bmy^  1  Ld.  Raym,  5  j  Bac.  Abr^ 
Error i  2.)  But  if  a  wrong  judgment  be  given  against  a  defen- 
dant, which  is  reversed  on  error,  the  court  of  review  can  neither 
give  a  new  judgment  against  him,  nor  send  the  case  back  to  the 
court  below  Ibr  a  proper  judgment.  {The  King  v.  Bcume^  7 
AdoL  4*  Ellis,  58 ;  Shepherd  v.  CammonweaUky  2  Mete,  419 ;« 
Christian  v.  Commonwealth,  5  id.  530 ;  The  King-  v.  Ellis,  5 
Barn.  Cress.  395 ;  Philips  v.  Bury,  I  Ld.  Raym.  5.)  A  ve- 
nire de  novo  may,  however,  be  awarded  where  the  jud<»ment  is 
reversed  on  a  bill  of  exceptions.  In  this  case  the  defendant 
demurred  in  the  court  below,  and  ou  reversing  the  judgment, 
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there  can  be  no  dmibt  but  that  judgment  must  be  reodered 
against  him  on  the  demurrer. 

Id  cnminal  cases,  the  defendant  can  have  <he  same  advantage 
of  any  defect  in  the  indictttient  by  motion  in  arrest  of  judgment, 
as  he  could  obtain  by  demurring;  and  when  the  judgment  has 
been  given  against  him  on  demurrer,  the  courts  have  not  been 
disposed  to  allow  him  to  withdraw  the  demurrer  and  plead.  In 
favnrem  vitat  it  has  been  allowed  in  capital  cases.  But  this  is 
only  a  misdemeanor ;  and  in  such  cases  it  is  doubtful  whether 
the  favor  should  ever  be  granted.  (2  Hawk.  P.  C.  c.  31,  §7, 
Curwood^s  ed.;  2  Hale's  A  C,  267;  ITte  King  t.  Giham^  8 
Eaati  107;  Evans  t.  Ths  Commonwealih,  3  Mete,  453 ;  He- 
lena y,  Ooddardj  2  Ld.  Baym.  920 ;  The  King  v.  TaijJor,  3 
D.  ^  a  502;  1  Chit.  C.  L.  141,  2,  ed.  1819;  1  Stark.  Cr.  PI. 
315 ;  Archh.  Cr.  PL  81,  ed.  of  '40  ;  4  Black.  Com.  334.)  But 
if  it  may  be  granted  by  the  court  of  original  jurisdiction  on 
overruling  the  defendant's  demurrer,  that  does  not  prove  tliat 
iKe  same  thing  can  be  done  by  a  court  of  review,  on  a  writ  of 
terror.  There  is  no  precedent  for  it ;  and  we  do  not  feel  at  lib- 
erty to  make  one.  Judgment  tevetsedi  and  judgment  for  tlie 
people  on  demutter.(a) 

(a)  At  m  nbMqiieiit  t«nii»  the  iSitriet  tttomef  ,  pnmint  to  aotiee  to  tbe  ddSn- 
daot,  moved  k(t  mBHeoM  efunet  him.  Acee m»  ft*  the  defbidant,  objei^  that  ae 
CQiponl  poniahinent  anight  be  infficted  the  defbadant  aai^  to  he  pveieDt,  and  refened 
to  1  ChiUf9  Cr,  LtM,  695t  mdeaiM  cit*d  in  mU  (A.)  CnoA.  It  ia  not  neeeaiaiy 

beeaase  (here  ia  a  discretion  to  Bentence  a  defendant  (o  coqmral  pnnishmcnt  that 
he  should  be  present.   The  rule  is  that  such  a  sentence  shall  not  be  impowd  in  his 

absence.  As  tlic  sentence  in  this  er)«e  will  be  a  fine  merely,  the  defendant  need  not 
he  b-o-i  ^ht  into  court  (Son  v.  The  People,  12  Wfnd.  344 ;  T/te  Vcoplc  v.  Win- 
theii,  1  Cowettt  535  j  1  Chit,  C.  L.  695,  noU  e.)  The  delisndant  waa  toea  f entcooed 
to  par  a  fine. 
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An  indictiucnt  lor  ■<.'II;iig  lottery  Ucki  ts  need  nut  sel  out  the  tickets  sold. 

And  it  is  not  necessary  in  suci)  an  indictment  to  give  the  names  of  the  persons  to 

wfaoiB  the  liekoU  weM  lold,  it  being  alleged  tint  iM  BUMS  litM  ulMni  l» 

the  jovon. 

Error  to  Albany  mayor's  oourt,  where  the  defendant  was 
indicted.  The  substance  of  the  charge  in  the  first  count  of  the 

indictment  was,  that  the  defendant  did  vend,  and  sell,  and  furnish 
to  divers  persons  unknown  to  tlie  jurors  aforesaid,  tickets  and 
parts  of  tickets,  nrid  papers  piirportinfr  to  be  tickets  and  parts  of 
tickets,  of  a  certain  lotterjr  for  Uio  purpose  of  exposing  inouey, 
(the  name  of  whicli  said  loUeryi  and  a  noore  particular  descrip- 
tion of  whicb,  is  unknown  to  the  jurors,  afoieaaid;)  and  which 
lottery  was  not  expressly  authorized  by  law ;  and  did  then  and 
there,  in  pursuance  of  such  vending,  and  sale,  and  furnishing, 
deliver  to  the  said  divers  persons  unknown  to  (he  jurors  afore- 
said, ten  tickets,  ten  half  tickets,  and  ton  quiu  ter  tickets  in  ^aid 
ioiteiy,  njrainst  the  form  of  the  statnte,  vfcc.  There  were  eii^ht 
other  counts.  The  defendant  dennu  red  to  the  whole  indictment, 
and  the  court  gave  judgment  in  his  favor.  The  people  bring 
eifor. 

E,  C  Ldkhfield^  (district  attorney,)  for  the  peoplok 

JEC  (?.  WhtaiOHf  for  the  defendant,  insisted  that  tlie  indict- 
ment was  bod  for  not  setting'  out  the  tenor  of  the  tickets  which 

ihe  defendant  was  charged  wiili  selUng  and  for  not  staling  to 
whom  they  were  sold. 

By  (he  Court,  IJronson,  Ch.  J.  The  first  count  is  framed 
on  tlie  29th  section  of  the  lottery  act,  whicli  extends  to  furnish- 
ing, as  well  as  vending  and  selling  tickets  j  and  to  papers  and 
instruments  pi/r;7or/iV/^  to  he  tickets,  or  parts  or  shares  of  tickets, 
as  well  as  to  tickets,  and  parts  and  shares  of  tickets.  (1  R.  & 
666.)  The  count  shows  that  the  lottery  was  made  for  an  illegal 
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purpose,  and  a  niffieient  reason  is  assigned  for  not  giving  a  more 
particular  description  of  it   (The  People    Taylor^  ante,  p.  91.) 

The  ticke  t  or  tickets  need  not  be  set  out.  In  the  cases  to  which 
we  have  been  referred  uhtre  it  is  necessary  to  set  out  the  tenor 
of  the  instrument,  as  in  indictments  for  forgery  and  counterfeit- 
ing, for  libels  and  threatening  letters,  the  writing  constitutes  the 
gist  of  the  ofience.  But  it  is  not  so  where  the  defendant  is 
ehaiged  with  the  sale  of  a  lottery  ticket.  That  is  more  like  la^ 
eeny  of  a  written  tastrumen^  where  the  indictment  need  not  set 
forth  either  the  tenor  or  pntport  of  the  writing.  A  general  de* 
seription  is  sufficient.  And  besides,  a  ticket  need  not  be  in  the 
form  of  a  written  contract  or  engagement.  It  may  be  any  sign, 
symbol  or  memorandum  of  the  holder's  interest  in  the  lottery. 
{See  Commonwealth  v.  Chubb,  5  Randolph^  Va.  715;  Com^ 
monwealth  v.  Pollard,  Thatch.  Cr.  Cas.  280.)  I  think  ii  would 
be  unnecessary  in  any  case  arising  under  our  statute  to  set  out 
the  ticket. 

The  count  is  good  without  giving  the  names  of  the  persons  to 
whom  the  tickets  were  sold — it  being  allied  that  their  names 
were  unknown  to  the  jurors.  ( Tk9  People  y.  Adams,  17  Wend. 
476;  llteStaUy.  Mmger^  15  Verm,  Rep,  290;  The  JStaU  t* 
Siuchj,  2  Bladcf.  Ind.  289 ;  State  y.  Maxwell^  5  tcf.  230;  Bui- 
ler  V.  The  State,  id.  280.  And  see  2  East.  C.  L.  651 , 781 ;  Rex 
V.  Walker,  3  Camp.  2G1 ;  The  U.  S.  v.  La  Costc,  2  JSJaaon,  129.) 
Only  one  offence  is  charf^ed  in  the  count,  or  can  be  proved  un- 
der it.  {The  People  v.  Adams,  17  Wcmi.  478;  The  State  v. 
CaUUf  15  Maine,  473.)  As  this  count  is  good,  it  is  not  neces- 
sary to  examine  the  others.  Judgment  lerencd,  and  judgment 
for  th0  people  on  demuirer. 
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Thr  People  w,  Jacsbon. 

IlMkM|ifa^«f  aeomroon  ^ming  hou$c  m  indifltolito eommon  law.on  accnnnt  of 
its  tendency  to  bring  together  disorderly  persons,  topwmote  ilxUBQCaJitj  and  lo  lsa4 

tf>  hrf  arhpo  of  (ho  peace,    /'^r  Bno.vsoN,  C.  J. 
But  an  indiclmcnl  only  alleging  that  the  defendant  kept  a  commnn  gaming  boase, 
Without  stating  what  was  traosaoted  tbere,  would  not,  it  seems,  bo  sufficient  Ptr 
Bronson,  C.  J 

fbe  keeping  of  m  raani  or  pbe«  fiir  llw  nle  of  tiekelf  ift  lottsriei  not  authorized  by 
kwiiMtbdioiabI& 

.4iid  wbara  an  indietment  ehaifed  tiM  ddendmt  with  kMpbf  a  eartaia  eomiDoa 
gudiiif  hoaasi  in  which  he  sold  end  fornished  tickets  in  lotteriee  ananfhoriied  bj 
lew*  to  diven  penons,  it  was  hdd  not  to  set  fiwth  aa  ioActnhle  olftDoe. 

Error  to  Albany  mayor's  court.   The  defendant  was  ind^c^ 

ed  in  the  Albany  oyiT  and  temiiner,  and  llie  iiidiclment  was 
sent  into  the  mayor's  court.  The  first  count  charged  tliat  the 
defendant  on  the  1st  of  May,  1843,  and  on  divers  otlicr  days  and 
times  with  force  and  arms,  at  6cc.  unlawfully  did  keep  and 
fnairUain  a  certain  room  and  place  for  (he  sale  of  tickets  in 
lotteries  not  authorized  by  any  law  of  thd  state  of  New-York, 
aitoate  in  the  city  of  Albany  aforesaid,  Co'  the  great  damage  aod 
eommon  nuisanee  of  all  the  good  people  of  the  state,  and  against 
the  peace  of  the  people  and  their  dignity.  Second  count,  that  \ 
the  defendant  did  keep  and  maintain  a  certain  common,  ill-  | 
governed  and  disorder  ti/  room  for  ihe  sale  of  tickets  in  c(  riam  I 
lotteries  unauthorized  by  law;  and  in  said  room  for  his  own 
lucre  and  gain  did  sell  to  divers  persons,  as  well  men  as  women, 
certain  tickets  of  and  in  certain  lotteries^  which  said  lotteries 
were  not  authorized  by  law,  to  the  great  damage  and  common 
nuisance  of  all  the  good  people,  ice  ITiird  county  that  the  de* 
fendant  a  certain  eommon  gaming  house  there  situate,  for  his 
own  lucre  and  gam,  unlawfully  and  unjustly  did  keep  and 
maintain  ;  and  in  tlicsaid  last  mentioned  gaming  house  cer/crm 
tickets  in  lotteries  unauthorized  bi/law  did  furnish  and  sell  lo 
divers  persons  (whose  names  are  to  the  jurors  aforesaid  unknown) 
to  the  great  damage  and  common  nuisance  of  the  good  people^ 
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&c.    The  defendant  denaurred  to  the  indictment ;  and  the  court 
below  gave  judgment  in  his. favor.   The  people  bring  error. 

JE.  C.  lAtehfiM^  (district  attorDey,)  for  the  people. 

i 

R  O,  TFAmImi,  fi>r  the  ddeftdanl 

By  the  Cmirt,  Bronson,  Ch.  J.  We  hare  not  enacted  the 
statute  33  H.  8,  c.  9,  §11,  against  irarnincr  houses.  {Seel  Hawk  • 
P.  C.  721,  Curwood's  ed.)  Still,  I  Imve  no  doubt  that  the  keep- 
ing of  a  coininon  gaming  house  is  indictable  at  the  common  law. 
{The  King  V.  Rogier,  IB.  ^  C.  272j  The  People  v.  Set- 
geantf  8  Ceww,  139.)  It  is  illegal,  because  it  draws  together' 
evil  disposed  persons ;  encourages  excessive  gaming,  idleness, 
cheating  and  other  corrupt  practices ;  and  tends  to  public  disor-  > 
der.  Nothing  is  n>ore  likely  to  happen  at  such  places  than 
breaches  of  the  public  peace.  (1  Hawk.  P.  C.  693,  §  6;  Roscoe  Cr. 
Ev.  663,  ed  o/'36 ;  1  Russ.  m  Cr.  299,  ed.  of  '3G ,  3  Chit,  Cr. 
L.  G73,  note,  ed.  of '19  ;  Arch.  Cr.  PI  600,  ed.  o/'40.)  Uui  it 
is  not  so  of  a  house  or  room,  for  the  illegal  sale  of  lottery  tickets. 
Men  do  not  congregate  at  sucli  places.  On  the  contrary,  they 
go  in  one  at  tk  time,  and  the  business  is  transacted  behind 
screens  and  in  comers^  where  there  is  no  witness.  There  is 
enough  of  eril  in  it;  but  no  tendency  to  breaches  of  the  public 
peace.  It  is  true  that  an  tinanthonzed  lottery  is  a  pnbHc  nuis- 
ance. (I  R.  S.  665,  §  20.)  Bui  a  place  iui  (he  sale  of  tickets  is 
not  a  lottery.  Keeping  an  office  or  other  place  for  registering 
tickets  in  an  unauthorized  lottery  is  expressly  forbidden  ;  34;) 
but  there  is  no  prohibition  agaiust  keeping  an  office  or  place  for 
the  sale  of  tickets.  I  see  no  principle  .on  which  the  first  count 
can  be  supported. 

The  thiid  count  chaiges,  that  the  defendant  kept  a  common 
gaming  house ;  but  it  tells  what  the  jurors  meant  by  a  gaming 
house ;  to  wit,  a  place  where  tickets  in  unauthorized  lotteries 
were  sold.  There  is  no  precedent  for  such  n  count.  But  it  is 
said  that  the  last  part  of  the  coynt  may  be  rejrctcd  ;  and  then 
the  charge  will  be  that  the  defendant  kept  a  comuioa  gaming 
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house.  There  m  some  dieia  in  hooka^  to  the  efiect  that 
NiQh  a  general  chaige  would  be  enough.  ( 7%$  King  v.  Ro- 
gier,  I  B,^C.  272,  per  Holroyd^  J. ;  Commonxccalth  v.  Pr<ry, 

13  PicAr.  359, /;er  ^/orionj  J.  And  sec  The  K'uig  v.  Dizon, 
10  Mod.  335;  Rez  \.  Mason^2  Leack^bAS.)  TUe  precedents 
are  the  other  way.  They  go  beyond  llie  general  chnri:i',  and 
allege  that  the  defendant  did  cause  and  procure  divers  idle  and 
evil  disposed  persons  to  frequent  the  house,  and  play  at  illegal 
»  gamea^  dec. ;  and  sometimes,  disturhances  and  broaches  of  the 
peace  are  added.  {Arekh.  Cr.  P/.  600 ;  3  C%««.  Cr,  L,  673, 4.) 
I  do  not  think  the  general  charge  would  be  enough  in  an  in* 
dictment  at  the  common  law.  fiut  if  we  assume  that  it  would, 
sttll,  this  count  cannot  be  supported ;  for  it  does  not  stop  with 
Uie  general  allegation,  but  trocs  on  to  tell  what  wa^  meant  by  it. 

The  second  count  charges  the  keeping  of  an  ill-governed  and 
disorderly  room  for  the  sale  of  tickets.  The  pleader  has  sub- 
stituted the  sale  of  tickets  for  such  thiols  as  are  usually  done  in 
bawdjr  houses.  This  count  is  woise  than  the  others. 

Judgment  affirmed. 


Lewis  «t.  Mihbr. 

The  losing  P*<^7  to  a  bet  or  wager  wlio,  aAer  tho  event  if  known,  has  paid  or  do* 
livercd  to  the  winner  the  money  or  piopertj  itAk^di  may  ■uatain  an  action  to 
recover  it  back.    Ptr  BRo?f»oN,  C.  J. 

But  where  the  stake  which  was  won  was  an  article  of  personal  property,  which  th« 
loaer  rcuiaed  in  his  poasenion,  and  when  the  event  was  determined  a^^ainst  blin« 
pmabMed  ilof  th«  wiaaot  «d4  |Md  hln  lor  it  in  inpti^ji  vbA  tbon  aiwd  Uiq  fer  it 
iotnnieri  tretliqg  the  •■If  to  huwdTw  a  flonvonion  \(j  Um  defendant,  hdA  thit 
bt  eeoU  not  iwofcr* 

WMer,  iftbonHliftdbeHi  fbr  thomonef  ptMapoM      puiclieie^  be  eeold  heve 


Grrob.  to  Madison  C.  P.  Miner  sued  iiewis  before  a  justice 
ef  <he  peaces  and  declared  in  trover  for  a  cutter ;  and  the  case 
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was  this :  In  the  fiilt  of  1844,  the  porties  each  owned  a  cutter 
and  bet  the  cutters  one  against  the  other  on  the  result  of  the  then 

approaching  presidential  election  in  Madison  county.  The  bet 
was  made  at  Mort  isville,  where  the  defendant's  cutter  then  was. 
TIic  plaintiff's  cutter  was  at  DeRuyler.  The  one  which  should 
lose  was  to  deliver  his  cutter  after  the  election.  The  defendant 
won  the  wager.  It  was  further  proved  that  the  parties  met  at 
Morrisville  after  the  election,  nnd  the  defendant  sold  the  cutter — 
the  one  which  the  plaintiff  had  staked — ^to  the  plaintiff  for  015, 
which  sum  the  plaintiff  paid.  The  defendant  asked  $18  for  the 
cutter,  and  the  plaintiff  offered  $16 ;  and  the  defendant  finally 
accepted  the  plaintiff's  offer,  saying  it  would  cost  him  $3  to  go 
to  DeRuyler  and  get  the  cutter.  It  was  also  proved  that  the 
defendant  said,  after  the  election,  that  he  had  won  the  bet,  and 
had  sold  the  cutter  to  thf^  plaintiff  for  .^15.  The  cutter  was 
worth  about  $25.  The  defendant  moved  for  a  nonsuit,  whicli 
was  refused,  and  the  justice  gave  judgment  for  the  plaintiff  for 
$23,74  damages.  On  certiorari,  Uie  C.  P.  affirmed  the  judg* 
ment.  The  defendant  brings  error. 

N,  Fooie,  ibr  the  plaintiff  in  error. 

D.  Browiif  ioi  ilie  defendant  m  error. 

Bi/  the  Court,  Bronson,  Ch.  J.  With  the  exception  of  con- 
tracts of  insurance,  bottomry  and  respondentia,  all  wagers  made 
to  depend  upon  any  lot,  chance,  casualty,  or  unknown  or  contin* 
gent  event,  are  unlawful :  and  all  contracts  for  and  on  account 
of  any  money,  property,  or  thing  In  action,  which  may  be  wa- 
gered, bet,  or  staked,  are  void.  If  the  money  or  property  has 
been  paid,  delivered  or  deposited,  the  owner  may  sue  for,  and 
recover  it,  whether  the  wager  has  been  lost  or  not.  (I  R,  S. 
602,  V  8  to  10.)  The  statute  extends  to  cases  where  the  money 
or  property  is  paid  or  delivered  after  the  wager  or  game  has 
been  decided,  as  well  as  to  those  where  the  money  or  property 
was  deposited  beforehand  with  a  stakeholder.  Both  classes  of 
cases  are  equally  within  the  language  of  the  statute ;  and  they 
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are  also  wilhiii  the  mischief  which  tlic  legislature  intended  to 
suppress.  It  is  a  common  thing  that  the  money  or  properly  is 
not  paid  or  delivered  urittl  after  the  game  or  bet  has  been  deci- 
ded ;  and  to  hold  that  the  loser  cannot  recover  in  such  a  case^ 
voald  gQ  very  far  towards  defeating  the  policy  of  the  statute. 
It  is  true,  that  by  the  payment  or  delivery,  the  party  consents  to 
part  with  his  property ;  and  at  the  common  law  he  would  have 
no  remedy  to  recover  it.  But  the  statute  nullifies  the  consent, 
and  ffives  him  a  remedy  by  action. 

Allhough  the  n2:reemeiil  to  game  or  wng-er  is  void,  the  Mibse- 
quent  delivery  of  tlie  property  cannot  be  regarded  as  a  voluntary 
g\(L  It  is  a  payment  made  in  pursuance  of  an  illegal  contract; 
and,  upon  principles  of  public  policy,  the  legislature  has  provi- 
ded that  the  money  or  property  may  be  recovered  back. 

Thus  far  I  see  no  difficulty  in  the  plaintiff's  case.  But  there 
is  an  objection  which  cannot,  I  think,  be  got  over.   There  is  no 
proof  that  the  plaintiff's  cutter  was  ever  delivered  to  the  defen- 
dant, or  tijat  he  has  had  it  in  his  possession  or  under  his  control 
for  a  single  moment.    All  the  evidence  lends  to  a  difTerent  con- 
elusion.   The  plaiutilT  had  tho  possession  at  the  time  the  bet 
was  made,  and  he  has  had  it  ever  since.   How  then,  can  he 
maintain  this  action  of  trover  7  The  argument  is,  that  the  sale 
of  the  cutter  by  the  defendant  was  a  wrongful  act,  which  affords 
sufficient  evidence  of  a  conversion  of  the  property  to  enable  the 
plaintiff  to  maintain  this  action.   That  might,  perhaps,  be  so, 
if  the  sale  had  been  made  tea  third  person  ;  though  in  that  case, 
the  plaintiff  would  not  be  entitled  to  recover  thn  full  value  of 
the  properly,  so  long  as  his  possession  and  enjoyment  remained 
wholly  undisturbed.   But  here,  the  sale  was  made  to  the  plain- 
tiff.  He  was  a  party  to  the  transaction,  and  cannot  complain 
that  it  was  a  wrongful  act.  The  sale  was  made  with  the  plain- 
tiff's consent  and  approbation ;  and  still  more-^t  his  request ; 
and  he  cannot  now  turn  round  and  say  it  was  a  tort,  upon  which 
he  can  found  an  action  of  trover.   Whatever  a  man  may  do  with 
my  property — whether  he  sell  or  pledgee  it.  or  dash  it  in  pieces — 
if  he  have  my  full  consent  at  the  time,  I  cannot  afterwards  treat 
Vol.  m*  14 
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him  as  a  wrongdoer.  The  principle  U  so  plain  Umt  it  needs 
only  to  be  mentioned. 

The  statute  does  not  come  to  the  plaintifT's  aid  upon  this  point. 
That  only  relieves  him  from  the  consequences  of  a  consent  in- 
volved in  the  delivery  of  the  property.  Here,  there  has  been  no 
delivery.  If  tlie  contjc^ct  of  purchase  and  sale  was  void  under 
tbe  eighth  section  of  the  statute,  it  was  void  as  to  both  parties, 
and  t»  toto.  If  the  consent  of  the  vendee  was  a  nullity,  so  also 
was  the  consent  of  the  vendor.  In  short,  there  was  no  sale.  If 
there  was  no  sale,  then  there  is  nothing  which  looks  like  a  con- 
version of  the  property.  And  if  there  was  a  sale,  it  was  made 
with  the  full  consent  of  the  plaintiff;  and  he  cannot  turn  it  into 
a  tort,  and  maintain  trover. 

I  have  considered  the  transaction  between  the  parties  after  the 
election,  as  it  is  spoken  of  iu  the  case.  It  is  called  a  sale ;  but 
it  might  AS  well  have  received  another  name.  By  the  original 
agreement,  the  property  was  not  to  be  delivered  until  after  the 
election.  When  that  event  had  passed,  the  parties  met  and 
agreed  that  the  defendant  had  won,  aiid  the  plaintitThad  lost  the 
wnger.  Tfie  question  ihen  was.  whether  the  cutler  should  be 
delivered  to  the  defendant,  or  whetlier  he  sliould  relinquish  his 
claim  upon  it  for  a  sum  of  money.  The  latter  course  was 
agre^  on  by  tbe  parties,  and  the  plaintiff  paid  $15,  and  kept  his 
cutter.  He  has  never  parted  with  the  property,  nor  has  the  de- 
fendant ever  had  it,  for  a  single  moment.  This  ia  only  another 
mode  of  showing  that  this  action  of  trover  cannot  be  supported* 
Whether  the  plaintiff  can  recover  the  fifteen  dollars,  in  an  action 
for  money  liad  and  received  to  his  use,  is  a  (question  which  need 
not  now  be  considered. 

Judgments  reversed* 
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Peck  vs.  Briggs  Canfield*^ 

llon^  knowingly  lent  to  be  mad  ill  helliaf  cr  guung  obosC  bt  metnmi  fnmtii* 

Bot  when  out  borrowed  money  to  bet  ea  «i  deelian,wd  depoiited  itwilh  Ihebate 
M  a  ftakdioMcr  mod  kwt  tbe  bet,  end  the  ttekeholdcr  paid  it  to  the  iriniMr  en  Ui 

e^reeingr  to  returo  it  in  eese  tbe  loeer  who  had  borrowed  it  would  not  repay 
held  th*t  such  agreement  was  not  ngainst  Ihc  |)olicy  of  the  statute,  but  was  binding. 
And  where  tbe  winarr.  after  rcccivinjr  the  money  as  uIkjvc  slated,  agreed  th  it  if  the 
ttakolioldcr  would  i«ue  ihc  loser  for  iiic  moiif^v  whi<"h  lie  h  ul  Ixirrowcd  and  lUkcd, 
and  shuulil  fail  to  recover,  ho  (the  winner;  would,  in  addition  to  returning  the 
money,  pay  the  costs  of  the  suit ;  ^Id  that  thie  also  was  a  valid  agrccmoat,  and 
not  in  oonffiet  with  the  tome  or  policy  of  the  etstote. 

EaROR  lo  Dnlchess  0.  P.  Briggs  d&  Canfield  sued  Peck 
before  a  juslice^  and  the  cause  went  to  the  C.  P.  by  appeal.  The 
declaratioa  contaiDed  the  money  connts^  and  a  special  count 
The  case  was  this:  In  September,  1840,  the  defendant  and<)De 

Smith  Tompkins  were  al  ihe  store  ol  the  plaintiflls,  and  iiiaclc  a 
bet  of  SIO  of  a  side  on  the  ihtm  pending  presidential  election. 
The  defendant  and  Tompkins  each  borrowed  §10  of  the  plain- 
USs  ibr  the  purpose  of  staking  it  on  the  election  :  and  the  money 
was  then  placed  in  the  hands  of  the  plaintiff  Briggs  as  the 
stakeholder.  Tompkins  lost  the  wager,  and  the  defendant  called 
fof  the  money.  Briggs  hesitated ,  about  giving  it  up^  fearing 
that  Tompkins  would  not  pay  the  $10  he  had  borrowed  of  the 
plaintiffs;  but  he  finally  paid  over  the  money  to  the  defendant, 
oil  Ins  agreeing  to  refund  it  if  Tompkins  objected,  or  shuuld 
refuse  to  pay.  Tompkins  leiused  to  pay,  and  the  plaintiffs 
called  on  the  defendant  for  the  $10.  The  defendant  said  the 
plainti^  could  compel  Tompkins  to  pay  the  money,  and  desired 
them  to  sue  Tompkins  for  it ;  and  the  defendant  agreed  that  if 
tbe  suit  fiiiled,  he  would  pay  the  plaintifls  the  $10,  and  all  the 
costs  and  expenses  of  tbe  suit.  The  plaintifis  then  sued  Tomp- 
kins before  a  justice^  and  recovered  the  $10 but  the  ju  lgment 
was  afterwards  reversed ;  and  the  plaintiffs  paid  $40  for  the 
costs  of  the  suit.  'I'his  action  was  ])ronL'"lit  to  recover  tlie  $10 
and  the  $40 1  and  the  C.  P.  held  that  the  plain titf  could  recover. 
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There  was  a  verdict  for  $52,S1.  aiid  jiidguicat  for  the  plaiijtifA 
The  dofeadant' brings  error  on  a  bill  of  exceptions. 

IL  Peckf  for  the  plaintiff  in  error. 

A,  L*  Pinney^  for  the  defendants  in  error. 

By  the  Onai^  Bronbom,  Ch.  J.  The  statute  of  9  Ann  c.  14, 
vhich  has  been  re^nacted  in  this  state,  (1  R*  lu  162 ;  1  A.  jSI 
663,  §16 ;)  made  void  all  securities  given  for  money  won  at 

play,  or  for  the  repayment  of  money  knowingly  lent  or  advanced 
for  gaming  or  betting*;  but  it  diJ  not  aniiul  ihe  contract:  and  it 
was  therefore  held  that  money  lent  to  {jamc  witli,  or  to  pay  a 
gaming  debt,  might  be  recovered  from  the  l)orro\ver.  [Barjcan 
V.  Walmsletjj  2  Stra.  1219 :  Robinson  v.  Bland,  2  Burr.  1077 ; 
1  W.  Black.  R.  234,  2G0,  S.  C. ;  Alcinbrook  v.  HaU,  2  Wils, 
309 ;  WettenluUl  Wood,  I  Esp,  18.)  Btit  the  present  statute 
goes  farther  than  the  9  Ann  c.  1^  and  declares,  that  all  wngcrs, 
bets,  or  stakes  made  to  depend  upon  any  race,  or  upon  any 
gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty,  or 
unknown  or  contingent  event  whatever,  shall  be  unlawful:^ 
and  it  is  added,  tiiat  "all  cotitrdvta  for  or  on  account  of  any 
money  or  property,  or  ih'm^  in  action  so  wnriered,  bet  or  slaked, 
shall  be  void."  (1  R.  S.  6(32.  h  8.)  If  the  money  or  property 
has  been  paid,  delivered  or  deposited,  it  may  be  recovered  hack 
from  the  winner,  and  whether  the  wager  be  lost  or  not ;  and  it 
maybe  recovered  from  the  stakeholder,  notwithstanding  he  may 
have  paid  it  over  to  the  winner.  ({ 9.)  Since  the  passing  of 
this  statute,  I  do  not  see  how  money  knowingly  lent  for  the 
purpose  of  betting  or  gaming  can  be  recovered  from  the  borrower. 

But  that  does  not  decide  this  case.  The  plai nttflTs  nr«  not 
suinn:  to  recover  the  ten  dollars  which  they  loaned  to  the  defen- 
dant for  the  purpose  of  enabling  him  to  make  the  l)et.  They 
seek  to  recall  the  amount  which  was  deposited  by  Tompkins, 
and  which  was  [xiid  over  to  the  defendant  on  the  ground  that 
iie  hod  won  thewa2'«^r;  and  on  his  agreement  to  refund  the 
money  in  case  Tompkins  should  not  approve  of  the  payment 
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80  far  as  relates  to  the  money  thus  paid  over  to  tlie  defendant  as 
a  w'nner,  the  action  is  not  against  the  policy  of  tho  t,uaute  ;  but 
the  reverse,  it  disaffirms  the  wager,  and  advances  liie  policy 
of  the  law. 

Let  us  now  see  how  the  plaintifis  stand  in  relation  to  the 
other  branch  of  their  claim.  It  will  be  proper  here  to  notice  the 
rights  of  the  parties  as  they  stood  before  the  money  was  paid 
over.  And  in  the  first  place,  although  the  defendant  had  won 
the  wager,  he  had  no  legal  title  to  the  money.  If  paid  to  him, 
it  migllt  be  recovered  back.  The  plaintills  could  not  recover 
from  Tompkins  the  money  wliicli  tliey  loan(;d  Una  to  make  the 
bet,  because  it  was  loaned  for  an  unlawful  purpose.  But  Tomp- 
kins could  not  recover  from  them,  because  he  had  not  in  fact 
paid  the  money.  The  plaintiffs  were  therefore  safe.  The  amount 
which  they  had  loaned,  was  in  the  hands  of  Briggs  as  a  stake- 
holder, and  no  one  could  recover  it  from  him.  In  this  state  of 
things  the  defendant  applied  for  and  received  the  money,  on  a 
promise  to  refund  it  in  case  Tompkins  should  not  approve  of 
the  payment.  And  when  Tompkins  refused  to  ratify  tlie  pay- 
ment, the  defendant  requested  the  plaintills  to  sne  Tompkins  for 
the  ten  dollars  which  he  Imd  borrowed,  and  promised  to  repay 
the  money  in  case  the  suit  failed;  and  also  to  indemnify  the 
plaintiffs  against  the  costs  and  expenses  of  the  litigation.  The 
promise  wos  based  upon  a  sufficient  consideration,  and  I  see  no 
reason  why  its  performance  should  not  be  enforced  by  action. 
The  defendant  has  got  ten  dollars  of  the  plaintiffi*  money,  and 
has  induced  them  to  exfiend  forty  dollars  more  for  bis  h<'nelit. 
His  promise  to  refrnid  the  money  nnd  indemnifv  the  plaintin-i 
did  not  contravene  either  tlie  letter  or  sj»irit  of  the  gaming  act; 
and  the  court  below  was  right  in  holding  him  bound  by  the 
engagement. 

It  is  then  said,  that  the  agreement  about  the  suit  against 
Tompkins  was  void  on  the  ground  of  maintenance.  In  the  kite 
revision  of  the  laws,  nothing  was  left  of  the  old  doctrine  of 
maintenance,  beyond  a  prohibition  against  taking  a  conveyance 
of  lands  in  suit,  leaving  or  selling-  pretended  titles,  and  conspira- 
cies folsely  to  move  or  maintain  suits.   (2  M,     691,  i5  ioQ\ 
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MoU  V.  Small,  20  Wend,  212  ;  22  id.  403,  S.  C\  in  error.)  I 
see  no  color  for  the  argument  that  this  case  is  within  the  statute. 

Judgment  affirmed. 


Washburv  vs.  Cooke* 

Malice  is  implied  if  om  the  making  of  a  dmdmem  charge,  or  &  libellous  puMieatioD 

Bat  if  it  npprar  that  t])o  wonls  were  spoken,  or  the  pnblication  made,  tiptin  n  fw#f 
occasion,  the  coinmunicatioa  is  phTib^ged,  ud  9Xftfm»  nulioe  miift  be  ahown  in 
order  to  maintain  an  action. 

Classes  of  privileged  coramanications  enumerated.    iVr  Bkoxson,  C.  J. 

Where  a  sherifT,  having  levied  upon  certain  cattle  which  were  subtcqucntly  driven 
away,  ctnptoyed  the  defendant,  a  ttodent  at  law*  to  aaoolain  the  laeta  and  advioo 
htm  what  to  dOt  who  afterwaTda  wrate  to  the  iheriir  that  he  had  asoerUioed  that 
the  plaintiff  bad  been  eaeo  driving  offtfaaeattte,  and  be  bad  no  doubt  but  that  the 
taking  waa  fetonione,  and  ad? ieed  him  to  proMcote  the  ptoiotiflT  for  larecny ;  kM 
a  privilefred  oommunioatioo  for  wbidi  an  action  would  not  He  inthont  proof  of 
actual  matiea. 

Action  for  libel,  tried  at  the  Otsego  circuit,  in  Sepiember, 
/844.  The  plaintiff  proved  that  he  usually  went  by  the  name 
of  Nelson  Washburn ;  that  he  lives  in  Butternuts;  and  was,  and 
for  seTeral  years  past  had  been,  a  cattle  drover:  that  the  defen- 
dant resides  at  Oneonta,  and  is  a  student  at  law ;  and  that  Amos 
Winsor,  the  sheriff  of  the  county,  resides  ot  Cooperstown.  He 
further  proved  that  some  cattle,  upon  which  the  sheriff  had  made 
a  levy,  had  been  driven  off  in  the  i>uiHnttrof  1813.  The  plain- 
tiff then  fravc  in  evidence  a  letter  written  by  tlic  defendant,  and 
directed  on  the  outside  to  "  Amos  Wiosor,  <Bsq*,  Cooperstown  f 
which  letter  was  as  follows : — 

"  Oneonta,  Saturday  Morn. 
Donr  Sir, — Mr.  Doolittle  and  myself  have  just  returnrd  from 
Otego,  and  succeeded  in  finding  two  or  three  ploughs,  one 
grindstone,  one  two  horse  wagon,  a  good  plate  stove,  and  one 
chain,  all  of  which  is  in  safe  keeping,  and  ad\'ertised  to  be  sold 
on  the  24th  instant.  We  have  advertised,  in  addition,  1  one 
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horse  wagon,  and  1  one  horse  harness.  Hoag  has  just  hove  in, 
and  succeeded  in  tracing  the  cattle  and  one  horse,  which  passed 
through  the  turnpike  gate,  two  miles  this  aide  of  Qilbertsville^ 
SatQfdaf  morning  at  half  post  one  o'clock.  The  woman  at  the 
gate  honee  noticed  the  cattle  particularly,  and  knew  the  persona 
that  were  driving  them,  being  Nelson  Washburn  and  David 
Nasli,  the  one-armed  man.  Hong  thinks  the  cattle  have  gone  to 
Philadelpliin.  and  that  tliey  will  meet  John  Blakely  there,  and 
says  you  had  better  go  by  rail  road  and  water  to  Philadelphia 
and  Westchester,  where  the  cattle  probably  are,  yourself,  as  you, 
he  thinks,  can  do  the  business  better  than  himself.  There  can 
be  no  doubt  about  the  cattle  having  gone  that  way,  nor  any 
doubt  that  Nelson  Washburn  and  David  Nash  were  the  persons 
that  drove  them  throu?h  the  gate,  although  Washburn  is  now 
at  hoaie,  and  prub.iltly  sent  Nash  on  Willi  tlic  horse  and  cattle 
alone,  with  directions  where  to  drive  them.  IToag  thinks  you 
can  easily  find  them, and  that  you  will  most  likely  meet  old  John 
on  the  route  at  some  place.  I  think  so  too,  although  I  think 
you  could  do  a  very  fair  business  by  arresting  Washburn  and 
Nash  for  stealing,  as  there  can  he!  no  doubt  but  that  the  cattle 
were  feloniously  taken.  I  throw  out  these  hints  in  a  hurry. 
You  will  do  as  you  think  best.  Write  me  if  you  desire  me  to 
execute  nny  particular  business.  I  will  keep  my  eye  ahead  and 
let  you  know  all  that  I  can  discover.    In  haste, 

Woodbury  R.  Cooke." 

The  letter  was  received  by  Sheriff  Winsor  in  August,  1843, 
who  showed  it  to  his  attorney  and  counsel,  and  Co  no  one  else* 
The  letter  was  afterwards  thrown  aside  as  waste  paper,  and  was 
found  in  an  out  house  on  the  sheriff's  premises,  and  tliis  suit, 
and  another  in  favor  of  Nash,  were  afterwards  commenced 
against  the  defendant. 

The  defendant  ofTercd  to  prove  tliat  he  was  employed  by  the 
sheriff  to  ascertain  the  facts,  and  inform  him;  and  to  counsel 
and  advise  the  sheriff  what  course  he  thought  best  to  pursue. 
The  plaintiff  objected ;  and  the  judge,  after  ascertaining  that 
the  defendant  was  not  an  attorney  or  counsellor  at  law,  rejected 
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the  evidence.  The  judge  chaiged  the  jury  that  the  letter  waf  ' 
libellous,  and  not  a  privileged  communication ;  and  that  Lemg 
libellous,  the  law  implies  malice  so  as  to  sustain  the  action ;  but 

the  amount  of  damages  was  exclusively  a  question  for  the  jury. 
The  jury  found  a  verdict  for  the  plaintiff  for  $51  damages. 
^     The  deleudant  moves  for  a  new  trial  on  a  case. 

.  N.  Hill,  Jr.  for  Uio  defendant,  cited  3  John.  180;  X  A 
liOj  3  id,  61;  4.  ^  a  247;  1  Camp.  267,  269,  tio^e; 
7  Car.  ^  Payne^  680  ;  6  t({.543  ;  8  tU  234  ;  2  MaodffS&Bob. 
20;  1  Denio,  41 ;  2  Siarfc.  £ir.630  to  GSi^ed.  a/ *42i  Ham, 
N,  P.292,  and  rwte  (m) ;  Bull.  N.  P.  8. 

R,  W.  FeckJiam,  for  the  plaintiff. 

Bi/  the  Courij  Bronson,  Ch.  J.  If  the  letter  was  not  a 
privileged  communication. — if  there  was  iK>thing  in  the  occasion 
of  writing  it  to  distinguish  this  from  the  ordinary  case  of  making 
a  slanderous  charge  against  another — the  judge  was  clearly  right 
in  bis  instruction  to  the  jury.  In  the  common  case  of  a  libeU 
lotis  publication,  or  the  use  of  slanderous  words,  the  charge  of 
malice  in  the  declaration  calls  for  no  proof  on  the  part  of  the 
plaint  li,  beyond  wliaL  may  be  inferred  froni  the  iojurions  naturo 
of  tiie  accusation.  The  principle  is  a  broad  one.  Li  all  cases 
where  a  man  intentionally  does  a  wrongful  act,  without  just 
cause  or  excuse,  the  law  implies  a  malicious  intent  towards  the 
party  who  may  be  injured;  and  that  is  so,  even  though  the 
wrongdoer  may  not  have  known  at  the  time  on  whom  the  blow 
would  (all.  But  in  actions  for  defamation,  if  it  appear  that  the 
defendant  had  some  just  occasion  for  speaking  of  the  plaintiff, 
malice  is  not  a  necessary  inference  from  what,  tinder  other  cir- 
cumstances, would  be  a  slanderou^;  chartro:  ;ind  il  will  ofien  be 
necessary  for  tlie  plaintiff  to  ffive  other  evidence  of  u  malicious 
intent.  There  may  be  many  of  th(»so  privileged  communica- 
tions ;  as  where  the  charge  is^  made  in  giving  the  character  of  a 
servant;  or  in  a  regular  course  of  discipline  between  members 
of  the  same  church ;  in  answering  an  inquiry  concerning  the 
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KHvencf  of  a  tradesman,  or  banker  \  or  where  the  comaiuaica- 
llion  was  confidential,  between  persoiis  having  a  common  inter* 
est  in  the  subject  to  which  it  relates.  In  these,  and  other  cases 
of  the  same  nature^  the  general  rule  is,  that  malice  is  not  to  bo 
inferred  from  the  publication  alone*  The  plamtiff  must  go  fur 
ther,  and  show  that  the  defendant  was  governed  by  a  bad  mo- 
tive :  that  lie  did  not  act  in  good  faith,  but  took  advantage  of  the 
occasion  to  injure  the  plaintiff  in  his  character  or  stand  in o^. 
I'hcsc  principles  are  suiiiciently  exemplified  in  the  cases  cited  by 
the  defendant's  counsel. 

In  this  case,  it  may  be  collected  from  the  evidence  given^and 
that  which  was  o^ied  and  rejected,  that  the  sheriff  had  made 
a  levy  upon  certain  cattle,  which  had  afterwards  been  wrong- 
fiilly  driven  away,  in  consequence  of  which  the  sheriff  was 
likely  to  suffer  damage :  that  the  sheriff  thereupon  employed  the 
defendant  to  ascertain  and  inform  him  of  tlie  facts  in  relation  to 
the  wrong  which  had  been  dofie,  and  to  advise  what  course  it 
was  best  to  pursue :  and  that  the  defendant  wrote  the  letter  in 
question  to  his  employer,  concerning  the  subject  matter  of  his 
employment  It  was  the  communication  of  an  agent  to  his 
principal,  touching  the  business  of  hb  agency,  and  not  going  be- 
yond it  The  charge  of  larceny,  of  which  the  plaintiff  ecm* 
plains,  was  directly  pertinent  to  the  matter  in  hand;  and  I  think 
the  ietler  must  be  regarded  as  a  privileged  communication. 
The  occasion  upon  which  it  was  written  sufficiently  rebuts  the 
inference  of  malice,  which,  under  other  circumstances,  would- 
have  arisen  from  the  injurious  nature  of  the  charge.  In  such  a 
case^  although  there  may  be  no  proof  of  the  truth  of  the  accusa- 
tion, and  even  though  it  may  be  shown  to  be  false,  the  jury  are 
not  to  render  a  verdict  for  the  plaintiff  as  a  matter  of  course. 
They  mast  first  be  satisfied,  on  looking  at  the  whole  case,  that 
the  defendant  did  not  act  honestly  and  in  good  faith,  but  in- 
tended to  do  a  wanton  injury  to  the  plaintiff. 

Although  the  defendant  was  neither  an  attorney  nor  coun- 
sellor at  law,  he  may  have  been  quite  competent  to  ascertain 
the  facts  concerning  the  driving  off  of  the  cattle,  and  to  ex' 
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Williams  v.  Larkin. 

pwu  an  opinion  upon  the  question  whether  the  taking  wu 
fetonions. 

1:  follows  from  what  has  been  said,  that  the  evidence  offered 
by  the  defendant  should  not  have  been  rejected. 

New  trial  granted. 


Williams  w.  Laexin  amd  another* 

Where  an  altaratiaa  ■£  iolndl  dbtricta  made  by  A«  proper  officera  affected  three 
diftrietA,  and  the  trustees  of  two  or  the  districts  consented  to  the  alteration,  but 
the  tn]"»1ee«i  of  the  other  district  did  not  connont  ;  held  that  fhf  Rltrntion  t<x>k 
etrect  immcJiatcly  as  to  those  districls  whose  IruatPcs  conscutcd,  unL  A  iifi  t  inding 
the  proTijions  of  1  R  S?.  471,  §  22,  requiring  notice  and  the  lapse  of  three  montlM 
befofo  an  alteration  takes  effect,  where  the  trustees  do  not  consent 

Wtenlheiwliiwor  mipeeiddiilrittt  Mhodmaetiii^  to  htfadd 

**fot  purpose  of  bajing  or  baSdms  a  school  houM,"  and  a  tax  waa  toted 
to  ]Niidiaao  a  idioal  booM  already  boUt;  Md  anfieienti  and  that  the  tax  waa 
legal. 

It  is  not  necessary  far  the  diitriet  meeting  to  deefgnato  arito  far  a  achool  home 

before  laying  a  tax.   Per  Bnortfsoji,  C  J. 
A  taT  voted  to  paj  far  a  achool  house  already  purchaeedf  b  a  anffioieat  dengnatioD 

of  the  site. 

It  ia  not  a  good  objection  to  a  tax  to  pay  for  a  school  house,  that  tlic  title  to  tlie 
property  had  not  been  acquired ;  but  the  trustees  ought  not  to  pay  out  the  money 
■ntil  they  obtain  a  ceueayanee. 

The  rale  that  an  olgaolioa  nal  noied  at  tha  trial  ia  waitrad*  appJied  to  the  aaaa  of 
traatoeaof  a  achool  dialtlet  joatifyiqg  tha  adUng  of  tha  itUntifTa  property  on  a 
warrant  issued  for  the  collection  of  one  dollar  moio  than  the  amount  of  the  tas  voted 
by  the  district  meeting,  where  the  point  was  rK>t  taken  at  the  trial ;  the  statute  (in 
n  proper  oasq)  pennHtingottier  eipiwaeanotanibtaead  hitheyotetobeiaelnded  hi 
the  wanant 

EiuioR  to  Onondaga  C.  P.  Williams  sued  Larkin  and  Colo 
before  a  justice,  and  declared  in  trespass  for  taking  and  selling 
certain  personal  property.  The  defendants  were  trustees  of 
school  district  No.  3,  in  Van  Bnren,  Onondaga  county :  they 
issued  a  warrant  for  the  collection  of  a  tax  which  had  been  voted 
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%ff  the  district  for  purchnsing  a  school  house ;  the  plaintiff  was 
an  inhabitsnt  of  the  district,  and  one  of  the  penona taxed;  the 
toltetftor  took  and  aotd  his  ptopefty  to  pey  the  tax ;  and  for  that 
taking  this  aetiim  was  biodght  Vtm  complaint  is,  that  the 
pttjceedtegs  were  not  regnlar  and  lawfiit.  Prior  to  the  9lh  of 
lanuary,  1844,  the  plaintiff  was  in  school  district  No.  14  in  Tirti 
Btiren.  On  that  day  the  town  superintendent  with  the  super- 
visor and  town  clerk  annexed  a  part  of  district  No.  14,  including 
the  plaintiff,  to  district  No.  3 ;  the  residue  of  No.  14  was  annex 
cd  to  district  No.  13;  and  district  No.  14  was  annulled.  Tlie 
mifftees  of  No.  3  and  No.  14  consented  to  theee  alterations ;  and 
notioe  of  the  allefatkm  was  given  to  the  trnstees  of  No.  13,  who 
bad  not  consented.  The  tnistees  of  No.  3  called  a  special  disttict 
meeting  for  the  29ih  of  February,  1844 ;  the  notice  for  which  was 
in  writing,  signed  by  the  tmstees,  and  stated  that  the  tnee^g 
was  to  be  held  "for  the  purpose  of  buying  or  building  a  school 
house,  and  for  the  transaction  of  such  other  business  as  the 
meetinjr  rnay  deem  necessary."  The  meolinfr  ndjonrned  to  the 
28th  of  March,  when  the  district  voted  to  raise  a  tax  of  two  hun- 
dred and  ten  dollars  for  the  payment  of  a  school  house  and  site, 
ynreliased  of  Belden  Ressigue.  It  was  also  reeoWed  to  have  a 
^tefter  of  an  acre  of  land  for  the  site.  The  list  annexed  to  the 
wanant  imed  by  the  trustees  states  the  tax  to  be^  <*for  the  pniw 
pose  of  raising  the  sum  of  two  hundred  and  eleven  dollars  laid 
and  dmrged  on  the  said  district  according  to  law."  The  jus- 
tice gave  judj^^mcnt  for  tlie  defendauts,  wiiich  tiie  common  pleas 
a&rmed.   The  plaintiff  brings  error. 

&  (X  Parker^  for  the  plaintiff  in  error. 

B.  C,  Le       tot  the  defendants  in  error. 

Bjf  ike  Cburr,  Bicoiisoir,  Ch.  t  The  town  superintendent, 
associated  wHh  the  snperHsor  and  town  clerk,  had  ample  am* 

thority  to  alter  the  districts.  (1  R.  S.  470,  §  20.  Stat  1843,  p. 
163,  §  I  to  3.)  We  are  referred  to  the  Siatutcs  of  1831,  p.  47, 
I  1  ^0  3 ;  but  this  was  uol  a  case  within  that  statute.  There 
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was  no  change  of  the  site^  nor  remoTal  o£  a  acbooL  house:  and 
of  coune  no  vote  of  district  number  14  was  necessary. 
The  next  objection  is,  that  as  the  trustees  of  district  number 

13  did  not  consent)  tlie  alteration  of  the  districts  did  not  take 
effect  until  three  months  after  notice  was  given  to  those  trus- 
tees, (1  i?,  S.  471,  §  22,)  and  that  time  had  not  elapsed  when 
the  tax  was  voted.  But  the  trustees  of  number  14,  from  which 
the  plaintiff  was  taken,  and  of  number  3^  to  which  he  was  an- 
nexed, consented  to  the  alteration ;  and  so  far  as  those  two  dis- 
tricts are  concerned,  the  alteration  took  efkct  immediately.  No 
question  arises  in  this  ease  concerning  the  other  alteration,  which 
affected  district  number  13,  and  the  residue  of  number  14. 
Although  both  alterations  were  made  at  one  time,  tliey  were  not 
in  tlieir  nature  liiseparable  acts ;  and  I  see  no  reason  why  they 
might  not  take  effect  at  different  periods. 

The  object  of  the  apecial  district  meeting  was  sufficiently 
stated  in  the  notice.  There  is  nothing  in  the  statute^  ($  63^) 
which  required  it  to  be  more  specific 

It  is  not,  I  think,  necessary  to  designate  a  site^  before  laying 
a  tax  to  build  a  school  house.  {Benjamin  v.  Hully  17  Wetid.  437.) 
And  besides  j  ihis  was  a  tax  to  pay  for  a  school  house  and  site 
already  purchased.  Of  course  the  site  was  sufficiently  desig- 
nated. Nothing  remained  to  be  settled  but  the  quantity  of  land ; 
and  that  the  meeting  determined  should  be  a  quarter  of  an  acre. 

It  is  no  objection  to  the  tax  that  die  title  to  the  property  had 
not  been  acquured.  As  a  matter  of  prudence  the  trustees  ought 
not  to  part  with  the  money  without  lecetving  a  conveyaDce ; 
but  that  question  usually  arises  after  the  tax  has  been  collected. 

The  next  objection  is,  that  the  warrant  directs  the  collection 
of  two  hundred  nnd  eleven  dollars,  when  the  tax  voted  was  one 
dollar  less  than  that  sum.  This  objection  was  not  made  on  the 
trial.  If  it  had  been  taken  then,  it  might  have  been  obviated. 
This  dollar  may  have  been  for  some  expaa»  incurred  by  the 
trustees,  and  made  by  law  a  chaige  on  the  district;  and  then 
the  trustees  can  raise  the  amount  by  tax,  without  a  vote  for  that 
purpose.  {Stat.  1841,  p.  238,  f  14.)  We  cannot  allow  a  party 
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to  Start  a  question  liere,  which,  if  made  al  die  proper  time,  might 
have  been  successfully  nnswered. 

We  see  nothing  in  the  remaining  questious,  which  calls  fox 
any  special  remark. 

Jadgmeot  affirmed. 


Weaver  vs,  Deyendorf  and  others. 

Tl}e  duly  of  assesaora  in  determining  the  value  of  taxable  propertj,  (whero  such 
Ttlne  iiBDt  ifraiB  to  uaalbofiMd  bf  hw,)  is  in  ill  ntlm  JndiaiiiL 

A  etrtmnari  liat  ■leonkman  few  to  lemoM  nk  ■■leMiuent  Ftr  BsabmlbTi  X 

Bat  M  tiie  diofwaaoe  of  tlw  writ  it  diwntiaiiuy,  it  k  gpnmStf  itftned  on  gnomidt 
of  pdhUe  poUay  woA  vmnmitmot,  Ftr  Bkabimlsti  X 

A  pvUie  olBeer  is  not  respoDsiblo  in  a  civil  Mdt  fat  •  jndidal  doterndnation  in  « 
matter  onr  whiefa  Im  bad  jnrisdictioa,  bowenr  cmRMOw  it  wmj  Im^ct  bowew 
maliciooa  the  motive  which  produced  it. 

Accordin^^lr,  Md  tbnt  nn  fiction  cou!d  not  be  maintained  ajrainst  the  aspcs<r)r  of  a 
town  fur  rrfu^itiQ;  to  'nxv  tho  piaintifl',  who  was  a  taxabio  inhabitant,  the  benefit 
of  the  exemption  allowed  by  law  on  account  of  his  W'inff  a  minister  of  the  j^osjicl, 
or  for  assessing  his  property  al  a  lught-r  rate  than  tiiat  at  which  they  assessed  the 
pn^iertj  of  other  iDhabitants,  though  the  ooaduct  of  the  defendants  was  all<^ed 
to  be  wOfol  ud  eonmpt 

Error  to  the  Herkimer  C.  P.  Weam  sited  Devendocf  and 

two  others  before  a  justice  of  the  peace  and  declared  agfainst 
them  in  case,  for  that  being  aiiscssors  of  the  town  of  Frauklort 
for  the  year  1S43,  they  assessed  the  plaintiff's  taxable  property 
at  $1800,  and  in  so  doing  refused  to  allow  him  the  benefit  of 
the  ezempcion  to  which  he  was  entitled  as  a  minister  of  the  gos- 
pel; that  they  estimated  his  property  at  a  higher  mte  than  that 
of  other  taxable  inhabitants  of  Che  town,  and  refused  to  make  a 
deduction  from  his  personal  property  for  debts  owing  by  him 
tfint^h  he  proved  to  their  satisfaction  thnt  he  owed  such  debts, 
by  means  of  which  he  was  taxed  and  obliged  to  pay  a  large 
amount,  <fer.  In  some  of  the  comUs  the  defendants*  conduct 
was  charged  to  have  been  wilful  and  corrupt,  and  in  others  care- 
less and  negligent.  The  defendants  pleaded  the  general  issoe^ 
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und  ^  ymiBim  kO^  ft  IrM  Mbie  him,  lendrnd  jodgnml  fcfr 
the  plaintiff,  which  the  comnKm  plea^  tmiaed  OQ  CfrHofmi 

The  plaintiff  brought  error  to  this  court.  The  evidence,  so  far 
as  it  is  material  to  the  questions  of  law,  issu|l^ieuliy  i:tiiene4  t/f> 

ia     ii^mm^  of  th^  court. 

O,  B,  JuH  for  the  plaintiff  in  error. 

K  7!  Manhf  for  the  defendante  io  error. 

/>y  the  Courtj  Beardslet,  J.  Although  the  plaintiff  may 
have  been  a  minister  of  the  gospel,  stili  his  estate,  beyond  fifteen 
hundred  dollars  in  vnluo,  was  equally  subject  to  taxation  with 
U^t  of  other  persona.  (1  ^.  &  387,  388,  U  1, 4,  ^)  h  is  m 
suggested  that  his  property  va»  short  of  that  amoimt,  so  that  he 
was  wholly  exempt  lirem  tazatioB,  and  upon  the  evidence  that 
could  not  he  urged  with  a  show  of  ptati9ihl!ity;  we  need  not, 
therefore,  inquire  what  the  role  in  each  nease  would  he.  Thjs 
plaintiflf  appears  to  have  been  worth  some  five  or  six  thousand 
dollars,  his  real  estate,  in  the  l(nvn  where  he  resided  and  in 
which  the  question  arose,  being  somewhat  more  than  two  thou- 
sand dollars  in  value.  It  was  therefore  not  a  case  in  whicU  thQ 
property  of  the  plaintiff  was  totally  exempt  from  taxation,  and 
wrer  which  the  dofendaQis  had  no  juii^dictioii  whatev«v»  hut  one 
in  which  Ibey  were  authoriaed  and  leqiufed  hy  law  to  ipake  en 
assessmeni  of  the  property^  even  if  Ae  owev  was  a.  imuisler  ef 
the  gospel. 

The  grounds  of  complaint  on  the  part  of  the  plain titf,  as  far 
as  1  can  collect  ihem  from  the  return,  were  twofuUI ;  Jlrsty  that 
UQ  tUlowance  or  deduction  was  made,  in  assessing  his  property, 
on  aocouni  of  his  being  a  minister;  And  seemdlyj  that  his  prop* 
•rty  was  assessed  et  ahigher  lete  then  Qiat  of  QUieis»ao  thai  be 
was  thereby  compelled  to  bear  ani  undue  pioponioQ  ^f  the  pub* 
lie  buribeu& 

There  is  no  evidence  in  the  case,  if  the  fact  were  material,  to 

show  that  the  defendants  did  not  allow  the  exemption  claimed 

10  the  cqi^tent  of  fifteen  hundred  dollars^  Qud  iC  the  plaiuud  w^^ 
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^  minister  luid  entitled  to  thai  deduction,  we  cannot  presume 
agaiqst  the  defendants,  who  we^  public  o^rs^  that  the^F  vio-. 
jated  their  duty  ip  omitting  to  miake  the  proper  allowance.  The 

presumption  is  that  pnblio  officers  do  their  duty,  and  upon  this 
lieturn  u  is  rather  to  inferred  that  the  deduction  of  fifteen  , 
hundred  dollars  was  made.  The  plaintiff  was  assessed  to  the 
amount  of  one  thousand  eight  hundred  dollars  fur  real  and  per- 
sonal property,  and  which  may  have  been  the  residua  de- 
iocting  fifteen  hundred  dollar^  a  conclusion  very  well  warranted 
by  the  evidence.  But  in  my  view  of  the  caae^  it  is  not  at  all  mate- 
rial whether  the  fifteen  hundred  doDara  were  or  were  act 
iucted  by  the  defendants,  or  whether  the  plaintiff^  property  was 
assessed  at  a  higiier  rate  than  that  pf  otlicrs,  fo(  iu  neither  aweui 
can  this  action  be  susiauicd. 

The  defendants  were  assessors  of  t'rankfort,  where  the  pfain- 
tiff  resided,  aud  as  such  had  jurisdiction  oveip-aLl  taxable  inhab-t 
itanto  of  that  town.  His  real  estate  in  the  town  exceeded  fiiteeal 
hundred  doUais  m  value:  it  was  themfore  plainly  a  case  m\ 
which  the  deiendants  had  joriadiction  over  the  property  as  well  | 
as  the  person  of  the  plaintifi^* ;  and  it  was  their  imperative  duty 
to  ascertain,  as  far  as  practicable,  the  taxable  property  of  the 
plaintiff,  and  estimate  its  true  value  accurdin^r  to  their  best  infor- 
mation, belief  and  judgment.  {I  R.  S.  380,  tit,  2,  art.  1, 2.)  In 
some  particulars  the  dqty  of  assessors  is  undoubtedly  ministerial ; 
but  in  fixing  the  value  of  taxable  property,  the  power  exercised 
is  in  its  nature  pniely  judicial.  With  the  exception  of  real  and 
personal  estate,  the  value  of  which  is  sworn  to  as  aiithori^  by 
law,  [id.  392,  393,  H 15, 16, 22,)  the  residue  is  to  be  valued,  esti- 
mated and  determined  by  the  assessors.  {Id.  303,  394,  : ;  1 7,  26.) 
This  is  emphatically  a  judici.il  net.  The  writ  o{  ccriiv/  <iri,  at 
common  law,  lies  only  to  oliicers  exercising  judicial  powers,  and 
to  remove  proceedings  of  tliat  character.  ( The  People  v.  The 
Maffof  ^e*  2  Uillj  9, 11 ;  In  the  matter  of  Mount  Morris 
Sfuare,  4*c  id.  14^  21, 2Sd,)  Yet  all  the  authoritiea  agree  that 
this  writ  lies  to  remove  an  assessment,  although,  as  the  allow* 
unee  of  the  writ  is  disoretionary,  the  court,  on  grounds  af  public 
policy  and  convenience,  will  ordinarily  refuse  the  writ  iu  cases 
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of  til  is  nature.  {The  People  v.  T!te  Supervisors  of  Allegany ^ 
15  Wend.  198 ;  Hie  People  v.  The  Supervisors  of  Queens^  X 
Hillj  195 ;  2  id.  supra.)  The  act  complained  of  ia  this  case  was, 
therefore,  a  judicial  determinatiofL  The  aseesson  were  judges 
acting  clearly  within  the  scope  and  limit  of  their  authority. 
They  were  not  Tolunteers,  but  the  duty  was  imperative  and 
compulsory ;  and  aetinir,  as  they  did,  in  the  performance  of  a 
public  duly,  in  its  nature  judicial,  llicy  were  nol  liable  to  au  action, 
liowever  erroneous  or  wrongful  their  determination  may  have 
been.  This  case  might  be  disposed  of  on  narrow  ground,  for 
there  was  no  evidence  to  justify  the  conclusion  that  the  defen* 
dants  acted  maliciously  in  fixing  the  value  of  the  property  of  the 
plaintiff  or  of  any  one  else ;  and  surely  it  will  not  be  pretended 
they  were  liable  jfor  a  mere  eiior  of  judgment  But  I  prefer  to 
"place  the  decision  on  the  broad  ground  that  no  public  officer  is 
responsible  in  a  civil  suit,  for  a  judicial  determination,  however 
erroneous  it  may  be,  and  however  malicious  the  motive  which 
produced  it.  Such  acts,  when  corrupt,  may  he  piinishrd  crimi- 
nally, but  the  law  will  not  allow  malice  and  corruption  to  be 
charged  in  a  civil  suit  against  such  an  officer,  for  what  he  does 
in  the  performance  of  a  judicial  duty.  The  rule  extends  to 
judges  from  the  highest  to  the  lowest ;  to  jurors,  and  to  al  1  public 
officers,  whatever  name  they  may  bear,  in  the  exercise  of  judi- 
cial power.  It  of  course  applies  only  where  the  judge  or  officer 
had  jurisdiction  of  the  particular  case,  and  was  authorized  to 
determine  it.  If  he  transcends  the  limits  of  Iiis  authority,  he 
necessarily  ceases,  in  the  particular  case,  to  act  as  a  judge,  and  is 
responsible  for  all  consequences.  But  with  these  limitations  the 
principle  of  irresponsibility,  so  iar  as  refits  a  civil  remedy,  is 

^  old  as  the  common  law  itselfT  The  authorities  on  this  sub- 
ject are  almost  innumerable.  I  shall  not  attempt  to  state  any 
of  them  in  detail,  but  will  content  myself  by  refming  generally 
to  some  of  the  elementary  works  and  adjudged  cases,  which 
will  be  found  fully  to  sustain  the  principles  I  have  stated. 

'  {Brou  n  on  Actions  at  Law,  VJ\  to  200;  1  Chit.  PI  7th  Amcr. 
ed.  89,  209,  210  ;  2  Saund.  PL  ^  Ev.  613;  2  Stark.  Ev.  7th 
Amcr.  ed.  686,  688, 1111, 1112;  Broom's  Legal  Masims,  40^ 
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4S;  Yaics  v.  Lansijig,  5  Jo/ui.  282,  affirmed  in  error j  9  id. 
394;  Cunningfiain  v.  Biickliti,  8  Cowen,  178;  Easton  v.  CoZ-  ^ 
iendar,  11  TFend.  90;  ITt/fo/i  v.  77(te  Corporation  of  Neto- 
Yorkf  1  DcniOj  598  ;  Slowball  v.  Ansell,  Comb.  IIG ;  Garnet  I 
T.  Fhrandj  6  B,  ^  C.  611 ;  Qptitson  ^  CAt't/'  Justice  North 
in  BamardBUm    <SbaiiBtf|  t»  lAe  exchequer  chamber,  7  Si.  TV.  • 
442^  ami  m  1  ^ot/,  568,  no/a  ;  C^tn  joit  ^  Burroughs  J,  in 
The  Duke  o/Neteeastle    C7arA:,  8  Taun/.  602 ;  Case  of  Floyd 
V.  Barker^  12  CoAre,  23  ;  Evans  v.  Foster,  1  ^cz/j  J  lamp.  377  ; 
Diras  V.  Lorfi  Brougham,  6  C  ^*  P.  249 ;  Gwiniie  v.  PooUf 
2  Lube.  3S7  ;  Uriilain  v.  Kinnaird^  1 J3.  ^«  iJ.  432  ;  JJigelow 
V.  Steams,  19  7oAn.  39;  Doswell  v.  /mpey,  1  5.  4*  C.  163.) 
The  judgment  of  the  common  pleas  sboutd  beaffinned. 

Judgment  affirmed. 

) 

TbB  PbOPLB  «f .  HONSTKAn. 

Dpon  the  trial  of  a  challenge  to  a  juror  for  principal  eaute^  for  haviDg  formed  and 
cxprcsaied  an  opinion  upon  tht*  cf!)iU  or  innocrncc  of  the  prlsonrr.  the  chal!cng;^ing 
puny  cannot  ask  the  juror  when  cxaiiiiiinl  as  a  witness  whether  he  has  an  t»- 
prttston  as  to  the  defentlcint'il  guilt  or  tnijoccnce. 

()tberwi9e  when  ttie  challenge  xAfttr  favor  on  the  gruuud  of  bias. 

Upoo  ehaUei^(et  for  favor  on  M4Miinl  of  Imu,  although  erideooe  that  the  jorar  has 
ghmi  eiedit  to  wittteo  or  oral  ■tolomonio  m  to  tho  prlwiMi'i  guilt  it  odmiiiiUo 

Ibond  llnl  ho  boo  Mich  •  Htlled  opitto  thai  iM  oooM  not  rente  avwdiet  upon 
^  tbo  ofideneo  aloiw  Tbo  oooo  oT  STOo  Po^lt  v.  MIm,  (1  Jhwi$  981.)  oon^ 

men  ted  oo  and  oxplained. 
Wbflve  oa  indictment  for  larceny  charged  the  offence  to  have  been  committed  in  a 
VMSc!  in  the  fint  ward  of  the  city  of  New-York,  and  it  appeared  on  the  trial  that  it 
was  lying  in  Um  hver  ata  wharf  in  the  third  ward ;  held  not  a  material  varianco* 

Certiorari  to  Uie  New-York  general  sessions,  where  the 
defendant,  with  three  others,  was  indicted  for  steaHng  a  lar^e 
amount  of  money  in  bank  notes.  The  fii  st  six  connts  charged 
the  offence  to  have  been  committed  in  a  certain  tow-boat  and 
Tenel  called  the  "  Clinton,'^  lying  and  being  in  the  first  ward  of 
the  city  of  New*York,  in  the  county  of  New-York.  The  seventh 
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couut  was  for  a  simple  larceny.  On  the  trial  it  turned  out  that 
the  offence  was  committed  in  a  vessel  lying  at  the  wharf  in  tUOt 
North  river  ia  the  tkurd  ward  of  the  city.  The  defendant  ixh 
aifited  that  he  was  entitled  to  an  acquittal  upon  t|ie  tot  m  counts 
o(  the  indictment^  on  account  of  the  variance  ay  to  the  wa;4  bch 
tveen  the  chai]ge  and  the  proof.  The  court  refused  ao  to  instruct 
the  jury,  and  the  drfendant  excepted. 

Jii  empaimelling  the  jury,  Edsvard  1.  llobcils  w^s  challenged 
by  the  defeiidaut  for  principal  came,  on  the  ground  of  the  for- 
maUoii  find  expression  of  an  opinion  as  to  the  guilt  or  innocence 
of  Uie  prisoner.  The  challenge  was  denied  by  the  counsel  for 
the  peoplet  and  tried  by  the  court.  The  de^ndant  called 
Eoberts  as  a  witness  to  prove  the  chfiUenge^  and  asked  him  the 
fi>llowing  question :  **IUve  you  formed  an  impresMon  that  the 
prisoner  participated  with  Pbrkinson,  [one  of  the  persons  indict* 
ed]  in  the  commission  of  the  crime  charged  in  the  indictment  V* 
On  objection  by  the  connscl  for  the  people,  the  question  was 
overruled  by  the  court,  on  the  ground  that  the  question  should 
be  confined  to  the  facts  alU  i^n  d  in  the  challenge,  and  should  be 
as  to  the  formation  and  expression  of  an  opiuion.  The  defen- 
dant excepted.  He  th^  put  the  following  question — ^^U  there 
any  impreasim  on  your  mind  as  to  the  guilt  or  inuoffwiftft  of 
the  prisoner  The  question  wasofenuled  by  the  court,  en  the 
|;round  that  it  was  not  a  proper  question  on  a  challenge  for 
principal  cause,  though  it  would  be  on  a  challenge  for  favor. 
The  defendant  excepted.  The  juror  was  then  challenged  for 
favor  on  the  ground  of  bias  asrainst  the  prisoner.  The  chal- 
lenge was  denied,  and  triers  were  appointed.  The  juror  was 
sworn  as  a  witness  for  the  prisoner  to  prove  the  challenge.  After 
he  had  been  examined  by  the  prisoner,  the  counsel  for  the  peo- 
ple asked  him  the  Mowing  question:  ^Have  yon  KSting  on 
your  mind  any  bias  for  or  against  the  prisoner  upon  the  question 
of  his  guilt  or  innocence  of  the  crime  of  whiph  he  now  $tai|ds 
charged  7*  The  defendant  objected  to  the  questiouj  on  the 
ground  that  it  involved  a  mixed  question  of  law  and  fact ;  and 
that  it  put  the  witness  in  the  place  of  the  triers,  and  made  him 
judge  of  the  matter  tlicy  were  sworn  to  determine.   The  objec 
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tim  WM  0WTiiM»  wad  Itie  defeodaat  e3ioB|itod.  The  trim 
found  that  the  challenge  was  not  true,  and  the  juror  waa  awom. 

Tiie  prisoner  having  been  convicted  on  all  of  the  counts,  the  case 
was  brought  iip  by  bill  of  exceptions  apd  oeTUoruri^  pursiia4t 
to  the  statute. 

IX  GnAam,  Jr.  for  the  priaoner.  The  deeiaiensof  tbeecnn 
Mow  on  the  trial  of  the  chall^Dge  of  th«  juror,  were  iinpiopei. 
[The  PwpU  Bodimt  I  IMa^  981.)  a  The  place  when 
the  Teaaal  lay  waa  matter  of  local  deaoripMon,  and  eonaequaiitly 

there  was  a  fatal  variance  between  the  proof  and  the  charge  as 
laid  in  the  first  six  counts.  (  The  People  v.  Slatefy  5  Hill,  401.) 
Stealing  in  a  vessel  or  dwelling  house  may  bo  piuushed  toore 
aevereiy  thau  a  aimpLe  lajr<^y.         ^*  679. 1 64.) 

J.  MoKm»h  (diatffkt  attdHAay,}  fof  the  peqdiL 

Pbr  Odbiaii.  When  one  apcfaka  of  a»  iiupraarion  upon  hit 

mind,  he  usually  means  aomething  which  does  not  amount  to  a 
fixed  or  settled  opinion  ;  and  nuthing-  short  of  such  an  opinion 
will  sustain  a  challenge  to  a  juror  for  principal  cause.  It  may 
do  to  inquire  about  iuipressiuns  of  ^uilt  or  innocence  when  the 
chnDenge  ia  tatbe  favor :  but  not  when  it  is  for  principal  cause. 
We  see  no  enor  in  the  ruling  of  the  court  below  upon  either  oC 
the  challengea  to  tb<^  juror. 

It  ta  hardly  probable  that  such  queationa  would  have  been 
Ittised,  had  it  not  been  for  the  unwarrantable  use  which  has 
been  made  of  our  ducibion  in  the  case  of  Mary  Uodine,  (1  D<h 
«io,  281.)  In  that  case,  the  circuit  court  failed  to  distin^ish 
between  challenges  for  principal  cause,  and  those  to  the  favor. 
AU  of  the  challenges  were  for  favor ;  and  the  court  rejected  evi- 
dence tending  te  ahow  that  the  juror  did  not  atand  indifiereul. 
Theevidaiiee  was  weak  and  ineoncluaiTe ;  hut  atill,  as  it  tended 
to  sustain  the  challenge,  we  held  that  it  should  have  been  re- 
ceived, and  submitted  to  tiie  cmisideration  of  the  triers  for  what 
it  was  worth.  Thia  \^  no  new  doctrine :  it  is  as  old  as  the  law 
^  triai  by  jury.   And  besides,  greot  paius  were  iot^m  in  tha,t 
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case  to  guard  against  any  such  use  as  lias  since  been  made  of 
the  decision.  It  was  carefully  stated,  that  no  opinion  was  in- 
tended to  be  expressed,  or  even  intimated,  as  to  the  sufficiency 
of  the  Tarions  grounds  of  challenge  to  the  iavor,  which  have 
been  mentioaed.  That  is  for  the  triers  aloDe  to  pass  upon. 
These  instances  show  what  slight  and  indecisive  evidence  of 
bias  is  admissible ;  bnt  after  all,  the  inflaence  and  eflbct  of  what 
is  proved,  and  how  far  it  may  have  affected  the  mind  of  tlie  ju- 
ror, the  good  sense  of  ihe  triers  must  determine." 

If  we  hnve  not  been  sufficiently  explicit  already,  recent  events 
render  it  proper  to  add,  that  although  evidence  which  tends  tc 
show  a  bias  on  the  mind  of  the  juror  must  be  received,  it  by  no 
means  follows  that  the  juror  should  be  set  aside  by  the  trtess  for 
slight  causes.  If,  for  example,  the  jnror  has  heard,  or  has  read 
in  a  newspaper,  that  the  prisoner  is  guilty  of  the  crime  laid  to 
his  charge,  and  has  given  credit  to  the  statement,  the  evidence 
of  those  facts  must  be  received  ;  and  the  triers  must  not  be  in- 
stmcted,  as  matter  of  law,  that  they  are  not  at  liberty  to  reject 
the  juror.  Still,  it  would  not  be  a  wise  or  judicious  act  on  tiieir 
part  to  set  aside  the  juror,  unless  they  found  that  he  had  such  a 
settled  opinion  concemiug  the  prisoner's  guilt,  that  he  could  not 
disregard  what  he  had  read  or  heard  out  of  court,  and  render 
his  verdict  on  the  evidence  alone.  We  have  never  said  any 
things  nor  is  there  any  thing  in  the  law  of  jury  trials,  which 
could  often  render  it  difficult  to  o^et  a  jury  in  any  county,  and 
in  any  case,  without  uuicli  loss  of  tune.  When  wn  chanced  the 
venue  last  January,  in  the  case  of  Mary  Bodinc,  to  the  county 
of  Orange,  it  was  not  because  we  thought  an  impartial  jury 
could  not  be  obtained  in  the  city  of  New- York ;  but  because  it 
was  agreed  by  the  counsel  on  both  sides  that  it  could  not  be 
done.  It  is  well  known  that  jury  duty  in  the  city  of  New* York 
is  somewhat  bnrdensome ;  and  persons  summoned  as  jnrors  for 
c\  trial  which  is  likely  to  occupy  a  good  deal  of  time,  will  be 
very  willin*^  to  say,  if  it  rati  he  done  truly,  that  they  have  hnwd 
or  read  statements,  nnd  ionued  ojumons,  conccruii  ^  tiie  jirison- 
er's  guilt.  But  a  Uttlo  sifting  would  probably  show,  and  well 
instructed  trieis  would  nndoubtedly  find,  that  they  were  not 
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disqualified  to  sit  as  jurors.  Intelligent  and  right  minded  njon, 
when  they  enter  the  jnry  box,  know  how  to  l  ay  aside  what  tliey 
have  heard  and  read  out  of  doors,  and  pronouoce  their  Terdid 
upon  the  evidence,  aiid  upon  that  alone. 

The  piece  where  the  vessel  lay  was  stated  as  yenne  meiely ; 
and  as  the  oftnce  proved  was  in  the  city  and  county  of  New- 
York,  though  in  a  diOerent  ward  from  that  mentioned  in  the 
indictment,  the  variance  was  not  &ta].  It  would  have  been 
otherwise,  if  the  larceny  liad  been  charged  ns  committed  in  a 
dwelling  house,  for  that  is  in  its  nature  local.  But  it  is  not  so 
of  a  ship  or  vessel.  The  books  cited  iu  The  People  v.  tSicUer, 
(6  MUf  401,)  iavor  this  distinction. 

New  trial  denied. 


Walsb  Adams. 

On  9.fi.  fa.  ntraiiisl  one  ol  several  coparlncrs,  tlie  sheriff  VOX]  tOM,  take  poiteinilll 

of  and  remove  ih''  (foods  of  the  copartncrRhip. 
And  he  may  sell  the  inieretil  of  the  defendant  in  thejifa.  and  deliver  the  gooda  to 

the  parchaser,  who  thoebj  beeomet  ■  tentnt  in  edBimoaiii^  tfMoAir  eopartno'. 
But  the  right  which  meh  purehafer  leqaiiwiD  the  fjoods  is  milj  the  teteieilorthe 

dtknd&ai  in  the  jadgmenl  eul^l  te  the  ■djnstnient  of  the  oopetliMnbipeoDoeiiit 

eienthoogh  the  pttreheee  wm  OMcle  without  noUee  tbettfae  goode  bdoi^ed  to  the 

copartnenhip. 

If  the  ahenff  asjiTimc  to  rcII  the  whole  mterail  in  the  goods  an  though  they  belonged 
to  the  (lefendent  io  the  execiitiaQy  indmdueUj,  be  is  liable  in  trover  to  the  other 
copartner*. 

The  measure  of  dnmagrs  in  the  action  against  iho  sherifT  where  the  goods  of  t\ro 
copartners  were  seized  and  »old  without  qualification  on  a  fi.  fa.  a||rainst  one 
of  them,  is  one  half  of  the  value  of  the  goods,  nrithout  regard  to  the  debts  of  the 
firm  or  Urn  sists  of  the  oopeilnership  aeeounls. 

.TROVESy  tried  at  the  Albany  circuit  in  January,  1845,  beforv 
Parker,  C.  Judge.  Tha>defendant,  as  sheriff  of  Albany  county, 
seized  and  sold  certain  personal  property  by  virtue  of  a  ^  fa 

issued  upon  a  judgment  against  James  Christie,  and  delivered  it 

to  the  purchaser.  TIig  plaintiff  claimed  tli.ii  the  property  was 
partnersTiip  eilects  belonging  to  a  tirm  composed  of  himself  and 
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Christie.  The  sheriff  had  as^unu  d  Ui  sell  the  wliole  interest  in 
the  articles  seized,  considering  them  the  individual  goods  of 
Christie.  There  was  conflicting  evidence  upon  the  question 
whether  the  property  bclonged  to  the  partnership  or  to  Christie 
iadiTtdually,  The  defendant*^  counsel  insisted  that  the  action, 
if  sustainable  at  all,  could  not  be  brought  in  the  name  of  tmd 
partner,  but  that  both  should  have  joined ;  and  also  that  if  the 
plaintiff  im  entitled  to  recover,  the  measnne  of  damages  was  the 
value  of  the  interest  which  Christie  had  in  the  property,  namely, 
one  half  of  its  vahie  after  the  payment  of  the  debts  of  the  firm 
and  the  settlement  of  the  partnership  account,  nnd  requested  the 
judge  so  to  charge.  The  judge  submitted  the  question  of  fact 
to  the  jury,  and  declined  to  charge  as  requested  by  the  defen* 
dant's  counsel.  He  instructed  them  that  the  damn^res,  in  case 
they  found  for  the  plainti^  should  be  one  half  of  the  value  of 
the  property  taken  and  sold,  inespective  of  tlie  debts  of  the  firm 
and  of  the  accounts  between  the  partners.  The  defendanfb 
counsel  excepted.   The  jury  found  £>r  the  plaintiff. 

H.  G.  Wheaton,  for  the  defcndanl,  moved  for  a  new  trial  on 
a  bill  of  exceptions.  He  maintained  1.  That  both  partners  ouo-ht 
to  have  joined  in  the  action.  The  principle  upon  which  the 
action  is  sustainable  is,  that  by  assuming  to  sell  the  entire  prop- 
erty, when  his  right  only  extended  to  the  interest  of  one  partner, 
the  sheriff  became  a  wrongdoer  and  could  not  justify  under  the 
exeotttion.  Where  one  without  right  takes  property  belonging 
to  several  joint  owners,  they  must  all  join  in  the  action.  2.  The 
judge  misdirected  the  jury  as  to  the  measure  of  damages.  The 
plaintiff's  interest  may  have  been  merely  nominal.  He  may 
have  drawn  out  all  that  belonged  to  him,  so  that  upon  the  set- 
tlement of  the  partnership  accounts  he  would  not  hiwo  Imen 
entitled  to  any  thing ;  or  the  facts  may  have  shown  that  lie 
owned  the  whole  and  that  Christie  had  no  actual  interest.  The 
rule  laid  down  in  the  charge  was  purely  arbitrary,  having  no 
respect  to  the  real  interest  of  the  plaintiff  in  the  subject  of  the 
suit,  or  to  the  degree  of  injury  sustained  by  him  in  consequence 
of  the  act  complained  of.  It  was  at  all  events  inappli  table  to  a 


Digitized  by  Google 


NtCW-TORK,  MAY,  ISMw 


lit 


ease  where  the  defendant  did  not  know  that  the  goods  Were 
partnership  property.  The  ootinael  cited  and  commented  on  the 
cases  of  Phillips  t.  Cooky  (24  Wend.  399,)  and  WaddtU  r. 

Cook,  (2  Hilly  47,)  the  former  of  which  he  said  fevored  the  view 
he  took  of  the  case,  and  the  other  was  inapplicable,  being  the 
case  of  joint  owners  and  not  of  partners.  He  also  referred  to 
Story  on  Part,  i  90  et  seq.,  §  261  et  seq.y  and  note  (4)  to  \  263, 
to  show  the  interest  which  the  several  partners  have  in  part- 
nership property. 

/  MeKflwn  ^  X  Van  Buren,  (attorney  general,)  Ibr  the  plain- 
tiff, relied  upon  Waddell  v.  Cooky  referred  to  on  the  other  side, 
and  the  note  at  page  49,  and  cited  Wilson  v.  Reedy  (3  John. 
175  ;)  Melville  r.  Brown,  (15  Mass.  82;)  White  v.  Ostborn,  (21 
Wend.  72 ;)  Amer.  Juristy  vol.  26,  p.  60.  To  show  that  the 
defendant  could  not  object  to  the  non-joinder  of  Christie,  they 
cited  Cdlyer  on  Pari.  64,  396  ^  uq.  (a) 

By  the  Court,  Jewett,  J.  The  defendant,  as  ^eriff,  seiaed 

and  sold  the  eyitire  property  in  question,  as  the  individual  prop- 
erty of  Christie,  and  delivered  it  to  the  purchaser.  It  has  turned 
out  that  the  plaintiff  was  a  partner  of  Clii:stip,  nnd  that  tlie 
property  belonged  to  the  firm,  each  partner  having  on  equal 
share  at  the  time  of  the  levy  and  sale.(6) 

I  consider  it  well  settled  that  upon  an  execution  against  one 
of  several  copartners^  the  sheriff  may  take  the  goods  of  the  partner* 
ship  in  execution,  and  sell  the  individual  share  or  interest  of  the 
defendant,  and  that  in  so  doing"  he  may  take  possession  of,  remove 
and  deliver  the  entire  property  taken,  to  his  vendee.  {Phillips 
V.  Cooky  24  Wend,  389  :  Waddell  v.  Cook,  2  HUL  47,  note  a.) 
As  soon  as  the  goods  are  taken  in  execution,  the  partnership^  as 
It  respects  those  goods,  is  at  an  end,  and  the  creditor  becomes 


(a)  And  sec  5  HiU,  59,  note. 

(b)  In  ihc  absence  of  proof  to  the  cnntrarv,  each  pr^rlnr  r  ib  prrsiuned  to  be  equally 
*nt crested  in  the  partnorshi|i  funda  and  property.  {Gould  s.  Gould,  C  IKenJ.  363j 
Peacock  t.  Peacock^  16  Yes.  49  ;  3  Ktnt't  Com.  6.) 
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a  tenant  in  common  with  the  other  partners  and  so  continues 
until  the  sale.  {Skip  v.  Harwood,  2  iSwanst.  587 ;  Chapman 
Y.  Koapsy  3  Bos,  4-  Full,  289 ;  Collt/er  on  Part.  474.) 

The  sheriff,  by  virtue  of  his  levy,  has  a  special  property  in  tho 
goods  which  enables  him  to  maintain  trespass  or  trover  for  them, 
and  is  deemed  the  legal  agent  for  the  sale.  {Colly er  on  Part. 
474.)  When  the  goods  are  sold  by  the  ^ri^  the  porchaser 
becomes  a  tenant  in  ooannon  with  the  other  partners.  {Fkuc  t. 
Hianbury^  Cowp.  449;  Heydm  v.  Heydon^  1  SoUe.  392;  PhU* 
Upa  Y,  Cook,  sup.)  He  is  entitled,  not  to  the  goods  of  the  part- 
nership, but  to  the  interest  in  the.  goods  of  the  partner  against 
whom  the  execution  was,  encumbered  with  the  joint  debts  of  the 
partnership,  and  subject  to  account  for  the  full  value  in  favor  of 
partners,  or  through  them  to  creditors.  {See  the  cases  last  cited^ 
and  Doner  v.  Stavffer,  1  Pcnn.  R.  198;  Stoin/  on  Partn, 
i 263 ;  Pierce  v.  Jackson,  6  Mass.  242  ;  3  Kenfs  Com,  37.}(c) 

The  light  of  the  sepamie  creditor  depends  upon  the  interest 
which  each  partner  had  in  the  partnetship  property,  and  such 
creditor  can  have  nothing  but  what  his  debtor  had  therein ; 
(Ex  parte  King^  17  Ves.  115;)  and  neither  party  has  any  thing" 
separately,  in  the  corpus  of  llie  partnership  effects;  huL  the  in- 
terest of  each  is  only  his  share  of  what  remains  after  the  part- 
nership accounts  are  taken  ;  {Church  v.  Knox^  2  Conn.  R.  523 ; 

parte  Hamper j  17  Ves.  407;)  and  this  whether  the  pur- 
chaser  had  notice  of  the  partnership  or  not. 

I  am  aware  that  the  late  Mr,  Justice  Cowen,  in  Phillips  v. 
Cooky  (sup*  at  p.  399,)  referred  XoIToris  v.  Carr,  (1  Sumn,  181,) 
as  anthority  for  his  remark  that  <^a  purchaser  [of  partnership 
effects  on  execution  against  one  partner]  without  notice  holds 


(c)  In  Garbrtt  V  Veale,  (5  Adolph.  ^  Ellh,  N.  S.  40S,)  goods  bclonjnnfj  to  a 
copartriprfihip  vvtrc  taken  on  a  fi.  fa.  aguinst  one  of  ihe  two  p«irtner$,  and  before  the 
Kale  botit  partners  became  bankrupt.  Tho  uaignM  imdcr  the  comuitasion  took  the 
goodi  out  of  tha  binds  of  Uie  dieriffand  tuld  Ihcm*  upoo  which  th«  ervdilor  in  HbcJL/a, 
bmi^t  an  aetkm  fat  moiMy  hmd  and  reedvcd  afainst  the  asaigoae,  and  bad  a  Tsr- 
dkt  The  ooort  of  king's  benob*  however,  held  tba(  the  aetion  eould  not  be  main- 
tabled  untl  an  ufiwmi  had  been  taken,  which  they  said  could  not  be  done  m  a 
eont  of  biwi  enNft  hf  oaoMnt  of  both  partkit  and  dneeted  a  ronaoU  to  be  eoleied 


Digitized  by  Google 


188 


■ill      »■ 

Walili  ^Ldiaw. 

iischarged  of  the  lien and  again  at  p.  40T^  "  If  they  are  jmrt- 
nership  goods  and  that  kuowii  io  huu,  (th^  pmrdioserj  equity 
will  under  the  circiunsMces  hold  huu  to  aipcouQt  ibr  the  full 
Talue  ia  iara  of  paitBei%  or  ihcough  thea^  to  their  cBidilm" 
Tiie  fmatk  &mt  Ahe  actioOntsbility  of  the  pmchaaer  of  chat- 
tels on  ezeeulioii  of  the  inteiest  of  one  partner  in  the  goodSf  de- 
pends upon  notice)  I  thinks  wkh  gircnt  deference,  is  not  support- 
ed by  the  principles  of  tlic  cast;  lu  which  the  learned  jud<^^e 
referred.  The  principle  alluded  to  was  there  applied  to  a  pur- 
chase of  real  estate  of  a  copartnership,  the  title  to  which  was 
tested  ill  one  |iaitaer%  It  was  held,  ikU  "  in  oaaoB  where  (he 
mal  ea(n  is  pnwimwl  for  partnewhip  poiiposei^  and  oa  pact- 
nership  aceojin^  il  is  nMHf  fnunacerfd,  in  the  view  of  a  jsonmt 
of  equity,  in  Whose  name  or  names  the  poichase  i»  macK 
whether  of  one  partner  or  all,  whether  in  the  name  of  a  atfaq^er 
or  of  one  of  the  firm.  In  either  case — let  the  legal  title  be  vested 
in  whom  it  may — it  is  in  equity  deemed  partnership  property, 
end  tlie  partners  are  the  cestui^  que  trust.  A  court  of  law  may, 
nay  must  view  it,  in  general,  only  a^xordicig  to  the  legal  tiU^f 
and  if  th0  title  is  yested  in  one  partner,  a  6sMi^tfs  pwr* 
chaner  fioni  bin.of  the  rsal  csiale^  havings  no  notice,  eitlier  ek* 
pnas  or  constraoCrv^  of  its  being  parmenhip  property,  vnjX  ha 
entitled  to  bold  it  free  from  any  partnership  claim.  But  if  the 
purchaser  has  such  notice  he  is  clearly  hound  by  the  trust,  and 
takes  the  properly  ciun  onere^  like  every  other  purchaser  of  a  trust 
estate."    (1  Sumner,  182,  192.    See  also  3  Keni  s  Com.  38,  n.  a.) 

Although  the  sheriff  may  seize  the  whole,  because  the  share 
of  each  being  undivided  cannot  be  Icnowniiie  can  sell  only  the 
part  of  liim  against  whom  the  indgment  and  ezeention  was  had, 
without  aafageoting  himself  to  on  aolioA  by  4io  injwed  party  for 
RKfa  wrong.  ( Pf^ffler  MkPfmUmd,  tO  Wm^  31« ;  Wtid^ 
dell  V.  Cooky  and  Phillips  v.  Cookj  sup.)  {d) 

As  to  the  question  of  damages,  I  entertain  no  doubt  but  that 
the  general  rule  must  control  the  question  in  this  case.  Under 
that  rule  Ihe  plaintiff  was  entitled  to  leeover  the  value  of  his 


(<0  Aaiitf  JMmmi  v.  Evant,  (7  Mum.  ^  Oru, 940.) 
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undivided  share  in  the  property  converted  by  the  delcndanC, 
irrc5pective  of  the  qtiestion  whether  the  partnership  was  or  was 
not  8olYent|  and  without  regard  to  the  state  of  the  partnexship 

New  tiial  denied* 


Norton  and  Norton  vs.  Coons. 

Om  of  MT«nl  oo-«aieUet  who  jwji  the  debt  may  oaD  opon  the  other  matlSm  ibr 
watribatiott,  wMiar  tbtfw*  boond  jointly  or  wnmlBif,  and  friMtkarbf  Ite 
MM  oc  bj  AflbNBt  iiMlmiiitiiiii  Piff  IKmimmmii  Cm  3» 

M  allliNgh  ttey  bMttM  MMliM     Oia  NiM  M 

Anda  M-SHNly  m  fiabk^  ahhoagfa  the  one  wbopaid  the  debt,  tnd  who  wMi  §at  ooo- 
IribuliDa^  Aid  not  koov  at  tha  tiaaa  ha  htinmif  aoeli  thai  tha  dafaadani  imp  aba 

t^nd  ;rhere  one  wishing  to  borrow  money  made  and  pignfd  a  joint  t\nd  Bcveral  prom- 
issnry  note,  which  he  procured  lo  be  sigried  by  the  plaintiffs,  and  afterwardH — ^to 
B&hBiy  the  icndeT,  but  without  the  knowledge  of  the  pUintifis — by  the  defcndaat« 
and  tiMB  obtaioad  tfaa  moaej  oa  thanolab  whiah  tba  plamtiflb  at  ita  maimiiy 
waooaiDdlad  toaav:  Md  Oat  lha  daiaiifli  eoiddaaialuBaii  aotionacaiail 
Aa  dtiftaidatif  te  twMtrihiiHTHi  s  and  dial  tta  ^afctMint  wmm  tiMtmm.  muriA, 
■tandiag  ha  ^gnad  OMhta  iipiwaaialkn  by  tha  principal  tha  tha  plabrtiA 
imdd  be  primarily  labia. 

A.  tecond  nuety  may  qualify  hit  ohUgatioQ  in  raeh  a  manner  aa  not  to  be  liable  to 
the  first;  btit  then  if  ha  haa  tha  dBbC  to  pay  ha  oaaaol  call  open  tha  oChan.  Per 
Bronsox,  C.  J. 

Where  Ihwc  is  a  legal  right  to  demand  money,  and  no  other  remedy  than  an  aclSoQ 
tx  contractUf  the  hiw,  for  the  purpose  of  the  itmedy,  will  imply  a  promiae  oi 
p^fBMBt 

AflfluxpsiT  tried  belbie  Pabker,  C.  Jadga^  at  the  Bmrndtmat 
txtenii,  in  Aprili  1844,  The  plaintifi  sued  ibr  coiitrfliolioii»  as 
eo-snieties  with  the  defendant,  in  the  &llewiog  promisecHy 
note: — 

"$1000.  One  year  after  date  we  jointly  and  severally  prom- 
ise to  pay  to  the  order  of  Olive  Eidridge  one  thousand  doilais^ 
kt  value  leoehred.  Troy,  Much  3Ut,  1S41,  with  interest 

B.  A  A*  NoBTov. 
JoBBPH  H.  CooinhP 
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flcbayler  &  Akin  weie  principal  debtoit.  They^  applied  to 
Uiaa  Eldridge  for  .tlw  loan  of  $1000^  and  o^red  to  give  the 
plaitttifb  as  sureties ;  but  she  did  not  know  them,  and  required 

that  the  defendant's  name  should  also  be  fnmished.  8.  ft  A. 
drew  and  signed  llie  note,  and  ihe  plainliffs  signed  it  as  sureties. 
The  plaintiffs  did  not  then  know  that  the  defendant  was  lo 
sign  ;  nor  had  the  defendant  agreed  to  do  so.  Two  days  after- 
wards, Schuyler  Akin  saw  the  defendant  and  asked  him  to 
tign  the  note,  and  told  him  that  Miss  Eldridge  required  his 
name.  The  defendant  did  not  like  to  eign  the  note,  as  it  was 
drawn  jointly  and  aereiaUy.  S.  ft  A.  told  him  he  would  run 
no  nsk  at  all,  as  the  plaintifl^  were  abundantly  responsible ; 
and  that  he  would  not  be  liable  so  long  as  they  were  responsi- 
ble. The  defendant  said  it  was  something  he  would  not  do  for 
every  body  ;  but  as  he  had  dealt  a  gfood  deal  with  S.  A.,  and 
if  he  run  no  risk,  he  would  do  it.  S.  6c  A.  told  him  his  name 
was  wanted  to  satisfy  Miss  Eldridge  that  the  note  was  good ; 
and  upon  these  consideration^  as  the  witness  expressed  it,  the 
defendant  put  his  name  to  the  note.  S.  ft  A.  failed  within  a 
few  months ;  and  the  plaintiA  were  afterwards  compelled  to, 
and  did  pay  and  take  up  the  note.  After  S.  ft  A.  failed,  the  de- 
fendant said  he  was  on  the  note  with  other  men,  and  expected 
to  lose  otjc  half  of  it,  unless  S.  ft  A.  would  secure  him  as  they 
had  promised  to  do. 

The  judge  charged  the  jury,  among  other  things,  that  if  it 
was  the  understanding  of  the  plaintifib  when  they  signed  the 
note  that  they  were  to  be^  or  if  they  Intended  to  be  the  sole  sure- 
ties of  Schuyler  ft  Akin,  and  did  not  know  that  the  defendant 
was  to  sign  the  note,  and  the  defendant  subsequently  signed 
without  the  knowledge  of  the  plaintitTs,  under  an  agreement 
with  Schuyler  (fe  Akin  that  he  was  only  to  be  responsible  in  case 
the  plaintiffs  were  unable  to  pay,  aud  signed  to  satisfy  Miss  El- 
dridge, then  the  defendant  was  not  such  a  co-surety  as  would 
make  him  liable  to  contribution  to  the  plaintift ;  and  in  such  case 
that  it  was  not  necessary  to  iliow  an  express  agreement  made  be- 
tween the  plaintlfi  and  the  defendant,  as  to  their  relative  liabil- 
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ity  on  the  note.  The  jury  found  a  yeidict  for  the  defendant: 

and  ihe  plainti^  move  for  a  uew  tfial  on  a  bill  of  exceptions 

/.  MUlard  ^     JStowt  for  the  plaintiffii. 

&      BaifgfMBt^  for  the  defendant 

By  Ac  Cbtr^  Bbonsqi^  Cb.  J«  The  docCtioB  of  eoolrite 
tion  among  smeties  ii  fbmided  on  a  general  principle  of  equity 
and  justice.  Sureties  are  Id  (rquali  jure ^  and  must  bear  the 
burden  equally.  ContnbuUoa  may  be  enforced  whether  they 
were  bound  jointly  or  severally  ;  by  the  same,  or  by  different 
instruments ;  and  although  the  party  who  sues  did  not  Jmow  at 
the  time  he  became  a  surety,  that  the  defendant  was  alflOMVBTelyv 
Dlie  order  of  time  in  which  they  became  boaod  is  not  m  mater 
liel  inqniry.  The  only  question  ifl^  whether  they  were  in  feel 
snietiee  ibr  a  principal  debto%  and  in  rdation  to-one  and  the 
same  transaction.  Courts  of  law  have  bonowed  their  jurisdic- 
tion oa  this  subject  from  courts  of  equity;  and  along  with  it 
they  have  taken  the  maxim  that  equality  is  equity.  The  obli- 
gation to  contribute  may,  of  course,  be  modilied  by  contract 
between  the  sureties ;  and  without  any  contract,  a  second  suiety 
may  enter  into  the  obligation  for  his  prinoipel  in  «ttch  a  form 
fliAl  the  first  surety  cannot  call  on  him  ibr  oontiihiitioiL  Bat 
that  is  ooly  where,  by  the  terms  of  bis  trndertakingi  he  Ueatsell 
those  who  haTe  preceded  him  as  principal  debtors.  And  in  sndi 
A  case,  as  he  refuses  to  take  upon  himself  the  burden  of  a  co- 
surety, he  renounc(;s  tlie  benefit  incident  to  that  relation.  If  he 
will  not  contribute  when  the  other  surety  pays  the  debt,  he  shall 
.  mot  have  contribution  when  he  pays  it  himself.  These  prineir 
pies  wall  be  sufficiently  illustrated  and  established  by  a  reference 
toafewcasss.  {thaing  r/Th&  Emi  IfinMtea,^  JB,  4r 
^*9fr0i  I  GkTi  Zl%  S.  C.;  Cam^pMl  w.  Jfesfer,  AMn.€k 
iH ;  Datief     Bumpkreytt  6  JtlSMt.  4*  ;  Mapkm 

V.  CrickcUf  2  Swatist.  193;  Warner  v.  Price,  3  Wend.  397; 
Lapham  v.  Barnes^  2  Verm.  213;  Harris  v.  Warner^  13 
Wmd*  4U0i  Craptiiomer,  SwinburneflA  Ves.  100;  Siory  m 
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Omt  h  584 ;  Pitman,  Pr.  ^  S^t.  147.)  Tli€  defendant  relies 
with  confidence  on  the  case  of  Harris  Warner,  (13  Wend, 
400^)  where  it  wns  held  thai  the  defendant,  who  was  the  last  of 
har  sureties  ibr  HoTey,  ift  a  Joint  promissory  noCe^  was  not 
hamd  to  nrnke  eimtiitotlon  to  Ae  plwHUfi  who  wao  tho  tet 
n»Bty,  and  hod  psld  debt  Bat  ia  Ihl  ooie,  Iho  defuniim 
OK|Nt«Bsly  qoelilfed  hie  nkloflakng,  by  adding  to  his  aifnottwo 
the  words,  ^  surety  for  #ie  ahove  namea"  The  deeision  went 
upon  the  ground,  that  havinsr  the  right  to  qualify  his  contract  as 
he  pleaded,  he  refnsod  to  sign  as  n  co-snrrty  witfi  the  othcrf, 
and  signed  as  surety  for  all  who  preceded  hiin — sureties  as  welt 
•8  piineipal.  And  as  he  refused  to  oeniiMl  as  «  co^matyi  and 
woo  oiempt  iiNNB  tbo  harden  iooiteit  lo  thol  nlotSoBy  it  woo 
agreed  that  he  wooid  hoTe  had  no  Nonedy  agoinat  the  othor 
Ottieciea,  hod  (he  debt  of  tho  pnnoipol  bean  oolioeted  ftoo^  Mm. 
The  case  in  Vese^  also  goes  upon  the  ground,  that  the  deft»» 
dant  had  restricted  his  liability  as  a  surety,  by  the  fomi  in 
which  he  entered  into  the  contract.  The  plaintiff  and  principal 
debtor  first  executed  a  joint  and  scTeral  bond  to  the  creditor ; 
and  tho  defendant  then  made  his  several  bond  to  the  creditor, 
with  a  condlliaii  to  pay  if  aoiihor  of  tho  oMigon  ia  tho  ftiot 
bond  paid  the  debt  Loid  Eldan  hM  that  the  doftndaat  waa 
not  ocoottioty  with  tho  pfainciff^  b«t  o  onrety  for  tho  plohrtii( 
00  welt  ao  fbr  the  prinolpal  ddrtor.  Bo  laid  some  otieM  apoa 
the  parol  evidence  which  was  rriven  of  what  passed  between 
the  creditor  and  the  defendant  at  the  time  lie  gave  the  bond. 
That  case  is  directly  in  conflict  with  Cooke  v.  ■  ,  (2  i-Vca- 
ouniy  97,)  and  might,  I  think,  very  well  have  been  decided  tho 
other  way.  But  it  is  enough  for  the  pnaent,  that  it  doea  not 
touch  tho  caae  in  hand.  Here  tho  saiotioB  aio  all  bound  by  ono 
eontioct;  and  there  io  nothing  in  tho  fonn  of  tho  defendants 
ondertalcing  to  show  that  ho  did  not  intend  to  beeome  a  co- 
surety with  the  plaintiffs,  with  all  the  rights  and  liabilities  inci- 
dent to  that  relation. 

It  is  of  no  consequence  in  a  lop^al  point  of  view,  that  the  plain- 
tifis  did  not  know  when  they  signed  the  note  that  the  defendant 
waa  olao  to  be  a  aaiety.  The  defendant  made  himaelf  a  oo- 
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wuMf  by  becomiiig  a  party  to  the  nme  cmtiact,  withoul  any 
qoalifieatioD  of  his  nndertidnog.  This  vas  admitted  by  Lord 
Eldon  in  Craythome  t.  Swmhume,  (14  Fet.  160 ;)  and  it  aban- 

daDtly  established  by  Warner  v.  Price,  (3  Wend.  397,)  and 
Lapkatn  v.  Barnes^  (2  Veiutont^  213.)  llie  last  case  goes 
iiiucli  beyond  the  o!ie  at  bar ;  for  there  the  s^^nd  surely  did 
not  sign  the  note  until  after  it  liad  become  a  valid  security  in 
the  hands  of  the  creditor ;  while  here  the  note  never  had  any 
vitality  until  after  all  the  partiei  had  signed  it. 
.  Nor  do  I  see  that  what  psssed  between  the  principal  debtors 
and  the  defendant  can  in  any  way  afibet  the  question.  Notwith- 
standing all  diat  was  said,  the  defendant  did  become  a  co-surety 
with  the  plaintift;  and  by  that  act  he  acquired  all  the  rights, 
and  became  subject  to  all  the  liabilities  incident  to  that  relation. 
The  mistake  which  Schuyler  <fe  Akin  made  when  they  under- 
took to  expound  the  law,  by  telling  the  defendant  what  would 
be  the  force  or  efiect  of  his  contract,  could  not  change  or  modify 
the  contract  itself,  nor  the  consequences  which  must^w  from  it 
Much  stress  is  laid  upon  the  ftct  that  this  is  an  action  of  as- 
sumpsit, and  the  circumstances  are  such  as  to  repel  the  idea  that 
a  promise  to  contribute  was  ever  made.  But  when  it  was  set- 
tled that  conrts  of  law  would  enforce  contribution  between 
suietiee^  what  was  befinre  only  an  equitable,  became  a  legal  ob- 
ligation ;  and  wliere  there  is  a  legal  right  to  demand  a  sum  of 
money,  and  there  is  no  other  remedy,  tlie  law  will,  for  all  the 
purposes  of  a  remedy,  imply  a  promise  of  j)aynient.  {Birkley  v. 
Fresgrave^  1  East^  220 ;  Bacheider  v.  Fisk^  17  Mass.  464 ; 
CoweU  V.  Edwards,  2  i3.  ^  P.  268 ;  Chit,  on  Cont.  21,  ed.^/ 
'42.)  We  think  the  plaintifi  are  entiaed  to  recover. 

New  trial  granted. 
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Yah  Bbmssblabr  m.  Bsadlby. 

luee  of  tfM  M  001  cT  iHiiik  k  bfM%  «r  «r  Uit  MM*  oT  lb*  hM  to  wM  il 

13  incident 

Accordingly  ^rW  that  one  who  had  beeome  the  aR«!ig7iee  of  the  estate  of  the  lessee 
in  a  p<irt  q{  UiC  premises  conveyed  by  a  lease  in  fee  waa  liable  in  COfOUUlt  to  UM 
devkee  of  the  Icsaoi  for  a  proportionate  part  of  the  rent  resi  rved. 

Bat  tervicea  to  be  tendered  bj  the  leasee  {e. g.  "one  daj'g  serrice  with  carriage  and 
boraea,")  are  iadiTiMUe  and  eaonot  be  apiKxtkiDed. 

IffliftlmGrtiBlWit  toatf««d,ninth0«Mtaf  fab|N«diasmg  apartoTllitlidl 
i— led,  Iht  wnrif  CMMot  ba  ■Bportiabad,  tot  U  «wwf  IttttingoiAed.  P§rSwwm 

Bol  if  lb*  IBM  MigD  a  pnl  or  Ifaa  pnoini     MTfkM  MiA^ 
Ib  niiffiftirt  ftr  Dao-pft)niient  of  nnt  leMnrcd  by  a  leaM»  eidier  afaiiwt  the  lessee  m 
aBMHgDee,  tbepmniaeeleaaed  need  not  be  deaoribed*  bat  bmj  bt  nintd  lo  M 

etriain  prfmutes  p^rfirtilarly  described  in  said  indenture. 
Where  the  action  was  a^'ajnnt  tlif  assignee  of  a  pari,  and  the  premises  of  which  hC 

wai  allowed  to  be  the  as&ignc^  were  described  as    Mfenty  Mitt  of  the  tfmibtdj 

side  of  the  wid  demised  premises,"  held  sufficient. 
Bat  a  ooant  irtati^g  that  aB  the  right,  ite.  of  the  lesaee  of,  in  and  to  the  said  de> 

wmmd  ^mamm  m  mm  fmri  ilurtoj  had  o«iM  to  Ao  diMnt  wmipamt^ 

vaa  bdd  bod  far  bebf  in  the  altematiTB. 
giwto  that  M  vmamtL  lhatftltllMcitate«r  tiwlaMwlK«p«al^^tlktdlbi 

«M  jpiMte  iraald  b«  ■dBdenl,  vndw  Iht 

mgt  shew  the  praeiae  estate  of  hia  adiwnjf>  Per  JnuHTf  J. 
And  where  the  declaration  in  such  a  case  contained  an  averment  that  a  certain 

amount  of  rent  for  a  partienlar  time  stntrd,  for  that  part  Rnd  proportion  of  ihe  said 

premisca  of  wliicli  the  dcrcndaat  waS  as.'iigncc,  had  accrued  and  t>ecomc  due  snd 

w  as  I  n  a  rrear,  held  a  sufficient  aTerment  of  the  jpioportion  of  the  rant  pa/able  by  the 

defendant 

fiot  a  oonnt  stating  that  a  certain  aum  was  due  for  the  mid  demited  fremieee  waa 
heldbwL 

b  an  Mlioa  vgninikdM  MiignM  oT  Om  iMfl^it  ii  oioe^^ 
tar  had  not  paid  Ifaticat 

Covenant  by  the  devisee  of  the  lessor  against  an  assignee  of 
the  lessee,  for  rent  and  services  in  arrear.  The  defendant  de* 
mnned  to  the  second,  thiid  and  fourth  counts  of  the  declaiatioo. 
The  second  count  stated  that  on  the  24th  day  of  September, 
179S^  at  ice.  Stephen  Tan  Rensselaer  in  his  lifetime  by  a  certain 
indenture,  d&c.  of  which  a  pro/eri  in  curia  is  made,  demised  and 
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granted  in  fee  to  Josepli  Bradley,  his  heirs  and  assignS| 
"  certain  premises  with  the  appurtenan  ces  par  t  icul  a  rly  described  in 
the  said  last  mentioned  indenture,  situate  in  the  town  of  Beni| 
in  tiM  comtf  of  Albany;"  **fkM6mgMid  pupog  ^hiemSmt/*  mh 

linlly  011  tiM  8BI$0lld  dxf  of  JtBBfStKtf  Ift         ynVj  lO  A6  tt§9CSf 

his  hein  and  assigot,  twenty-two  and  an  half  bosheti  of  good 
6ban  mereliantable  winter  wlteat^  and  fmr  fiit  fowls,  to  be  da- 

livercd  at  tlic  mansion  house,  &-c,  "  and  performing  one  day*8' 
tervice  with  carriage  and  horses."  A  covenant  by  the  lessee  td 
pay  the  rent,  dec.  is  ilien  set  out,  after  which  there  is  an  aver- 
ment as  follows;  "that  after  the  making  of  the  said  last  men- 
tkmod  indentoie,  and  before  the  death  of  the  said  Stephen  Tan 
Renaaelaer,  to  wit,  o»  the  iial  da)r  of  Janiiffy,  lfl80,altiia  plieU 
aftniiid)  iM  tiM  i%bl|  tltia  and  hMeiciat  of  Ifie  aaid  Joae|iir  Brad* 
fey,  of,  in  and  lo  aetenty  aciea  of  ti^e  aontherly  side  of  die  said 

demised  premises  of  equal  value  by  the  acre  with  the  rest  of  the 
said  demised  premis^is  with  the  appurtenances  by  assignment 
thereof  le^-filly  came  to  nnd  vested  in  the  defendant."  Then  fol- 
lows an  averment  that  the  lessor  by  his  last  will  and  testament, 
devised  to  the  plaintiflT,  his  heirs  and  assigns,  ^  tjie  said  rent  and 
aU  tiieestataof  ham  tho said" iaaaet,  af^ ui and  totiiedeaaiaed 
pBBfiiieoB^ and tiwt  tiMMsMar  died  aaoed  on  tiioMhdhfof 
January,  1839,  wbelebf  tiie  plamtiff  became  seixed  of  tiie  rent, 
Mh  general  averments  of  perfonnanee  by  the  lessor  and  by  the 
plaintiflf  and  of  non- performance  by  the  defendant ;  and  the  state- 
ment of  a  breach  in  these  words,  "He  the  said  plaintifT  in  fact 
says  that  after  the  making  of  the  said  indenture  and  after  the 
death  of  the  said  Stephen  Tan  Bensselaer  deceased,  and  after 
the  defendant  became  ass^nee  as  afiwssaad  of  tha  said  asfaDiy 
acres  part  of  tite  said  piemiaBS»  to  wil^  on  tha  aaeaiid  day  of  te> 
oaryi  now  last  past,  forty-five  bnshels  of  good  clean  merchant* 
idde  winter  wtteat,  eight  fot  fowls,  and  two  days'  serrice  with 
carriage  and  horses,  df  the  value  of  one  hundred  dollars,  for  the 
rent  of  that  part  and  proportion  of  the  said  premises  of  which 
the  defendant  became  assi^ee  as  aforesaid,  and  which  had  ac- 
crued and  become  due  after  the  death  of  the  said  Stephen  Tan 
Eensaelaer,  and  afler  the  defendant  became  assignee  as  aforesaid 
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mre  and  are  in  arrear  and  unpaid  to  the  plaintiff."  "which  said 
ibrty-flve  bushels  [repcatinji;  the  rcnt  nnd  services,]  or  any  [Kirt 
thereaf  th»  defendant  has  not  paid  to  the  plainti^  but  to  do 
80  has  wholly  letetd  and  sHIl  refoBet,  contrary,^  4ce. 

Hi6  thM  camt  win  turn  Ae  moood  in  ibe  statenant  d 
Hw  6irtwrt  of  Ao  defendHn^t  artewwl  bi  Mwgue>i  Id  tfiis  icmNxA 
h  mm  'ffhat  on  Ibo^  dl  the  estate,  right,  tHie  and  infemC  of 
the  said  Joseph  Bradley^  of,  in  and  to  the  said  demised  premises 
witli  ihe  appurtenances,  by  assiofnment  thereof  legally  came  to 
and  vested  in  the  defendant,  and  which  said  jiremi^f'*?  nre  now 
hi  the  possession  of  the  said  defendant ;  saving  and  excepting 
lhiit3^^oiie  and  a  half  acies  pereel  thereof  heretofore  edd  to  one 
Qslviii  Jouttf  and  lixs^  serae  dttMorpnoel  Uienof  beostofofe  add 
to  Blam  Biadley.''  lb  ttm  awnnent  of  the  lent  and  aer?jcee  In 
flfiear,  for  tfie  non-payniflnf  of  wfiidi  ttn  bieeeh  is  assigned,  ft  ie 
alleged  that  after  ihe  defendant  became  assignee  as  aforesaid^ 
to  wit,  on  &c.  ninety  bnshels  of  wheat  &c.  "of  the  rent  for  the 
said  premises,"  tor  four  years  ending-  (fee.  had  accrned  and  be* 
mne  due  and  was  still  in  arrear  and  unpaid  to  the  plaint^ 

The  fotnth  cqant  sets  out  the  defendant^  interest  ai  assignee 
flifollowB;  ^thal  after  the  making  of  the  said  last  mentioaed 
Indeutuie  and  belbra  the  dearii  of  the  said  Stephen  Tan  Bensw^ 
taer,  to  wh,  on  dse^  ''all  iho  fight,  thle  and  interaet  of  the  esid 
Jo^ph  Bradley,  the  party  of  the  second  part  to  the  said  inden* 
tore,  of,  in  and  to  the  said  demised  premises  or  some  part  thereofj 
xHth  the  appurtenance?,  by  assignment  thereof  lerral!y  came  to 
and  vested  in  the  defendant."  In  other  respects  the  three  counts 
are  strbstantially  alike. 

Hwohjeatkna  leM  on  by  the  defendint^ cooneel  and  no- 
tieeil  hi  the  ophrion  of  the  eoorl^  aie  spedM  is  caneee  of  de* 
mi'ieff*  The  plaintiff  johied  in  demnnef • 

Jl,  W.  Peckham,  for  the  defendant.    1.  Covenant  for  rent 
hi  arrear  cannot  ho  sustained  against  the  assig-nee  of  the  lessee 
«f  a  part  of  the  demised  premises.   The  statute  enabling  gran- . 
toes  of  the  reversion  to  take  advantage  of  covenants  in  the  leaser 
sigainst  the  lessee^  his  lepmentatiTee  and  assigns,  does  net  ghre 
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an  action  against  the  assignee  of  apart.  [Siai.  32Hen»S^eh,3i; 
lis.  1^363;  lit  1^.747, 11 123, 21)  li  has  been  lepealadly 
dalernuoed  tbattfaeaatigneeofapartofthetenDor  amoflg^gea 
ia  not  liable  fiur  vent  in  amar  or  other  breach  of  the  covenants 
in  (he  tease.  (See  ike  cages  eoUeded  m  7  P^end.  Ahr.  190; 
Eaton  V.  Jaque^,  Doug.  455.)  There  are  other  sufficient  reme- 
dies to  enable  the  landlord  to  recover  his  rent.  He  may  re-enter 
for  the  condition  broken.  In  Hare  v.  Cator,  ( Cowp.  766,)  decided 
as  late  as  1778,  it  was  considered  as  a  doubitul  point  whether 
theaesignee  of  a  part  of  the  premises  could  be  sued  upon  the 
covenants  in  the  lease.  It  is  true  that  it  ia  said  in  WoodfalCt 
Landhrd  ^  Tmanit  (p.  349,)  that  the  action  will  lie  against 
the  assignee  of  a  part,  but  the  authorities  cited,  (8  Eatt^  676^  and 
On.  EUx,  633,)  do  not  sustain  the  position.  But  however  it 
may  be  as  to  the  rent,  the  service  with  canity  and  hoises  is  in 
its  nature  indivisible  and  cannot  be  apportioned. 

2.  It  is  not  nlleged  that  the  amount  oi  rent  stated  to  be  in  arrear 
is  the  just  proportion  of  the  whole  rent  reserved|  lor  llie  premises 
of  which  the  defendant  is  the  assignee.  The  defendant  is  at 
most  only  bound  lo  psy  such  a  proportion  of  the  whole  rent  as 
the  value  of  the  premises  held  by  him  beats  to  the  whole  of 
the  premises  demised,  and  it  shoold  be  distinctly  avened  thai 
the  rent  claimed  is  that  proportion.  (4  JCmfs  Com,  477.) 

3.  The  declaration  does  not  contain  a  definite  description  of 
the  demised  premises,  nor  of  the  part  of  which  it  is  alleged  that 
the  defendant  is  the  assignee.  I^or  does  it  state  that  the  lessee 
has  not  paid  the  rent. 

4.  The  third  count  claims  all  the  rent  in  arrear  during  the 
time  stated,  for  the  whole  of  the  demised  premises,  though  the 
defendant  is  stated  to  be  the  assignee  of  a  part  only. 

5.  The  fourth  count  states  that  the  defendant  is  sssignee  of 
the  whde  era  part  Such  an  alternative  averment  is  deaily 
bad.  It  dionld  state  distinctly  that  he  is  assignee  of  the  wholes 
or  of  a  particular  part,  and  the  evidence  must  conform  to  the 
allegation.  {Hare  v.  Caior,  supra;  Armstrong  v.  Tf^eeier, 9 
Omen,  88  ;  Merccron  v.  Dowson,  6  Bam.  ^  Cress.  479 ;  1  Ch. 
FL  9th  Amer,  ed.  236.) 
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D.  Carfy,  for  the  plaintiff  1.  Such  a  rent  as  that  reserved  in 
this  case  may  be  apportioned,  and  the  assignee  of  the  estate  of 
the  lessee  in  a  part  of  tlie  premises  is  chargeable  with  a  propor* 
tioiiateput  of  the  rent   (3  Kenfs  Com.  470,  471 ;  Stevenson 

LamJbmi^2Easif  576;  Notion  T.  VtdUe,  1  iZflp. 384 } 
West  T.  LaoMiif  Cro,  EUz.  861;  NOUi'w.  Lathnp^^S^  WauL 
181;  QUh$pU  Y.  Thomas,  15  id.  464 ;  WoodfaWs  LandMt 
4-  Tenant,  253 ;  Comyn's  Land.  ^  Tenant,  273.) 

2.  The  allegation  that  the  seventy  acres  of  ihe  demised  prem- 
ises of  which  the  defendant  is  the  assi<jnee,  is  of  equal  value 
by  the  acre  with  the  remainder,  slates  the  principle  upon  which 
the  apfxntionment  is  to  be  made.  But  without  such  atatemeiil, 
an  ammeat  that  a  oeitain  sum  was  due  in  respect  to  tbat  por* 
lion  would  be  stifficient 

3.  Where  the  premises  are  deseribed  in  a  deed  of  which 
profert  is  made  in  the  pleading,  it  is  sufficient  to  refer  to  such 
deed  for  a  description  of  the  premises.  {Dundaar.  Lord  TFiey- 
mouthy  Corrp,  005;  Price  v.  Fletcher,  id.  727  j  1  ^atind.  R. 
233,  note  2.)  The  whole  premises  being  known,  the  part  held 
by  the  defendant  is  readily  ascertauied.  It  was  unnecessary  to 
aver  that  the  lessee  had  not  paid  the  rent  {E^rs  of  Dubois  t. 
Fan  Orden,  6  Mn,  105.) 

4.  There  is  no  uncertainty  in  the  averment  of  the  pramises 
for  which  the  rent  is  claimed.  (Cougham  v.  King^  Cro, 
Car.  221.) 

5.  The  fourth  count  is  objected  to  because  it  alleges  that  the 
defendant  is  the  assignee  of  the  whole  or  a  part  of  the  demised 
premises.  This  form  of  declaring  against  an  assignee  has  been 
long  in  use,  though  it  is  believed  that  its  propriety  has  never 
been  passed  upon  by  the  court  It  does  not  prqudice  the  do* 
fendant,  while  it  is  very  essential  in  enabling  the  lessor  to  assert 
his  just  ri]Bfht8.  The  tenant  knows  and  can  readily  show  to 
what  extent  he  is  assignee,  but  tlic  landlord  cannot  in  general 
know  any  tiling  accurately  about  it.  Such  a  count  will  enable 
the  plaintitf  to  recover  to  the  extent  of  the  defendant's  liability 
without  the  hazard  of  being  nonsuited  for  a  variance^  while  the 
defendant  cannot  well  be  surprised,  the  matter  being  peculiarly 
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within  his  knowledge.  Th«  old  mode  of  pleading  in  this  action 
shews  the  propriety  of  declaring  iii  this  form.  In  6  Went  Pi 
72,  73,  the  precedent  of  a  plea  denies  lhat  the  estate  of  the  lessee? 
in  the  ]>femises  "  or  in  any  part  thereof^'  came  to  the  delendant 
A  form  of  such  fi  plea  in  2  Riehardgan*B  Frmc  244,  avers  ^  tbat 
MtlMn^of  tbe  dafBited  pfmiMa'^fuia  to  thadatedaiit  It 
ITollM^    OftmU;  (3  Jifm^ 

die  docIaratkMi  wm  that  ''all  tka  aalate^nghly Utia  and  imanal* 

&c.  of  the  lessee  '•of,  in  and  to  a  grc«U  part  of  the  demised 
premises,  with  the  appurtenances  situated  and  being  on  the 
back  pnrt  tliereof,"  came  to  the  defendant  by  assicT-nment ;  nnd  it 
was  not  objected  to,  but  seems  to  have  been  considered  a  proper 
method  of  declaring.  {Ste  mlto  2  Bam.  ^  Aid.  106.)  Lesa 
certainty  is  lequiied  and  geneiel  words  are  sufficient,  wbese  k 
is  to  be  piesmned  that  the  party  pleaditif  is  noC  privy  to  the 
nliivleoifeWDslaiicep.  (1  QUL  Ft  sdL  of  1829, 21S.)  Jfarv 
V.  Cator^  cited  by  the  defendant's  counsel^  where  it  is  field  that 
the  plaintiff  cannot  recover  the  rent  for  a  part  of  the  premises 
under  a  declaration  charo-ing  that  he  was  assi^rnrc  of  the  whole, 
was  determined  since  tiie  revolatioD,  and  is  not  therefore  a  coi^ 
tiolNog  authority. 

^  Me  GWf,  Jbwbtt,  J.  The  tetdkjeetioa  to  tbs  eeoeiid 
coQDt  ifl^  that  it  does  not  allege  that  the  delendant  is  the  ais|gQee 

of  the  whole  of  the  premises  demised  to  the  lessee,  but  onYy  of  a 
jmrt.  It  is  insisted  that  the  defendani,  being  ussig^rH  e  of  l  iu  a 
part,  is  not  liable  to  the  plaintiff  in  covenant  for  the  noii-j)aymcnt 
of  rent  in  respect  to  such  part — that  such  covenant  is  not  divis- 
ible, aod  cannot,  themfore,  be  apportioned.  The  rent  reaervec^ 
and  to  which  the  covenant  of  the  Issiee  applies^  is  stnetlya  smt 
sendee  at  common  law,  which  was  vhmi  the  tenant  held  the 
land  by  ftalty  or  other  corporal  senries  and  a  certain  ieat,(a)  to 


OmitU  t,lmA,(^Cmoem,esi^)  Bot  wbeUNrthenatia  qoertkm  wooM 
■tsenaMMi  Inr  bsaiMfMnrfiw  orsrml  jpwwtrtowt  «f  1  Jl.  A 
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whM  wwinoidnitlw  ftghl  of ^brtm.  (^KmtL€fam,9A«^ 

4G0  ;  2  ^/ocA*.  CW.  41.)  Such  reut  was,  at  theeomiMtt  law, 
apportioned  either  on  severance  oX  tlie  land  from  whicii  it  issuodi 
or  of  the  reversion  to  which  it  was  incident.  Altliough  U  was 
a  dootrioe  of  the  commoQ  law,  thai  an  euuie  coutract  could  not 
iwappoiliooed,  the  pHndfile  ww  liflnited  topenonal  contraclr 
wdeovmn^aoddidJioleiteBd  tosadiasiimi^  Iheted 
pjGHil.ClBM.469;  adgkuutT,M§mHl  Vantm;  Jhgm^ 
mt  Sergmm^  1  Wktai,  Rtfk  337;  Simntom  l4MiA«nl^ 
2  East,  Rep.  575 ;  Mercerm  V.  Dewstm^  5  Bam  4*  Qrcss. 
479 ;  Wallasimi  v.  Hakewill,  3  Mann,  4'  Gr.  297 ;  Aslt/r  v. 
Miller,  2  Paige's  Rep.  78 ;  Pollard  v.  Skaqfer,  1  DaHaSj  210.) 

'Die  covonaut  to  pay  rent,  coutauied  in  ihe  leoae  m  quesUon, 
runs  with  Ihe  land.  Th»  leiaa*  «oveiMBled  for  hinnelf,  his 
hoks^  enciilon^  admmisliitonaiid  iMgDp.  (£firJ#T.JMimri 
1  VToM.  a  (X  il.  376;  Cbmyn's  JDf^.  ^il.  CbMWii;  (CI  3;) 
5  Cb.  24,  ft;  2  Baeo%  ilftn  «L  1843^  liT.  C9$mwit,  (E.  3,) 
72r>/<?.)  And  n8  the  covenant  rans  with  the  land  and  affects  the 
whole,  the  assignee  of  pari  of  the  land  is  liable  to  the  latidloid 
ibrthe  rent  in  an  action  of  covennnt.  {See  the  cases  last  ciiedj 
4md  Astor  v.  Millert  sup. ;  Weidiier  v.  FosUr^  2  Psuru  Mai^ 
23 ;  2  Sound.  Rep,  182,  noU  1.) 

'  Bui  it  is  ol^isoled  thata  part  of  tbo  rant  or  serrioe  rawfrod, 
to  wH^  **  000  day's  servioe  with  oarrli^  and  faonw^'is  an  eatiio 
aerviee,  ead  is  in  iis  natnrs  indi?isiblo,  and  that  thmto  the 

assignee  of  a  part  of  the  premises  is  not  liable.   The  mle  found 

in  the  books,  which  I  take  to  be  sound.  ii>  this — '*If  a  man  which 
hath  a  rent  service,  purchase  pnrrol  of  the  laud  out  of  which 
Ihe  rcRl  is  issning,  this  shall  not  extinguish  all,  but  for  that  pai- 
cal.  For  a  lout  senrioe  in  such  eaoe  may  be  apportioned  aq- 


^aft^oopM  flail  1  jr.  £.863,  aMmntendad  toSHindsts  a  ml  iwrnd  i^mb « 
oonwymeg  in  Am  to  om  wtoamfmiMA  bgr  a  VBvecnoiv  w  flv  eoacaim  aa  Mliopi 
tjlbasMfiiMof  IhaleMOU  Tte  EqfYlah  ilitate  onlj  ttttaM  to  aaiigiran  of  Iba 
not  Slid  wtwioa  where  ihe  lease  was  for  life  or  years,  the  right  to  takt  adfM> 
ta^  of  the  coreoanto  in  the  leai^.  (32  H.  8,  eh.  34, 12  Rt{ffl»ad'»  Stmtutmwt  Ibija, 
TlMfioffiMn£m«4toflaMdIaaaaaiofcai|paB>tl»aHW 
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cording  to  llie  value  of  the  land.**  (I  Coke  Lift.  Phil.  ed.  1836, 
p,  539.)  "  But  if  one  holdeth  his  land  of  his  lord  by  the  service 
to  lender  to  his  lord  yearly  at  such  a  feast,  a  horse,  a  golden 
spear,  or  a  eUm,  gilUflower  or  the  like,  and  the  lord  povefaase 
parcel  of  the  land,  such  service  Is  taken  avay,  because  such  sei^ 
vice  cannot  be  severed  or  apportioned."  (Irf.  p.  645.)  Tho 
whole  tenancy  being  equally  chargeable  with  them,  tlie  lord  by 
his  own  act  shall  not  discharge  part,  and  throw  the  whole  bur- 
then ufxjn  the  residue  for  his  own  private  benefit  and  advantnge. 
{Gilbert  on  Rents^  165.)  But  if  the  service  be  entire — to  render 
yearly  at  such  a  feast,  a  horse,  or  the  like,  and  the  lessee  assign 
a  part  of  the  premises  to  a  stranger'>-in  this  case  such  service 
being  indivisible  shall  mtilr^ir.  (1  Co.  LULed.  wp.  546; 
Giiberi m RenU,  170;  Hodgkins  r,  RoUon,  1  7<itl.276;  Btr 
gtrseU    Sergwmt,  1  Whart,  Rep.  337 ;  7  Comyn^s  Dig.  493^ 

iil.  Suspension,  G.) 

It  is  also  objected  that  the  second  count  is  defective  for  the 
want  of  a  description  of  the  premises  demised.  The  count  is 
In  exact  accordance  with  the  form  advised  by  Sergeant  Wil- 
liams, in  I  Sound.  Bep.  p.  233,  iio<e  2.  It  is  there  laid  down, 
that  to  avoid  unneoessary  prolixity  in  an  action  of  covenant  fat 
non-payment  of  rent,  it  is  sufficient  to  allege  in  the  declamtioo, 
that  the  pfaintiflj  on  sueh  a  day  and  year  at  such  a  place,  by  a 
cerlaiu  iiKicnture  made  between  him  of  the  one  part  and  the  de- 
fendant of  the  other  part,  (which  the  plaintiff  brings  h«'re  into 
court,)  demised  to  tlie  defendant  certain  premises  particularly 
mentioned  and  described  in  the  said  indenture,  instead  of  set- 
ting out  the  parcels  as  is  too  frequently  done.  The  same  rule 
was  laid  down  by  Lord  Mansfield  and  the  whole  court  of  king^ 
bench  in  Dundan  Lard  Wmfmomtht  ( Cowp.  665.)  It  is  true^ 
the  cases  spoken  of  were  actions  against  the  lessee  on  the  personal 
covenant;  but  I  do  not  see  that  there  is  any  more  necessity  for 
setting  out  the  description  of  the  premises,  where  the  suit  is 
against  the  assignee,  than  in  the  case  to  which  the  rule  was  ap- 
plied.  {See  2  ChUty'a  PL  194, 195,  Day  ed,  1812.) 

Another  objection  to  this  count  is«  that  there  is  not  a  sufficient 
description  of  that  part  of  tho  demised  premises  alleged  to  haw 
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beeaanigned  to  the  defendant  That  description  is  as  follows : 
It  is  averred  to  be  "  seventy  acres  of  the  southerly  side  of  the 
said  demiaed  pnmiees  of  equal  value  by  the  acre  with  the  rest" 
Oomeri  have  not  leleRed  us  to  any  preoedeut  or  authority  to  sus- 
tain the  allegation.  8ueh  description  would  be  sufficient  in  a 
conveyance  to  pass  the  title  to  the  seventy  acres,  and  I  am  un- 
able to  discover  any  reason  why  it  should  not  be  deemed  suffi- 
cient in  this  declarallon.  Having  n  description  of  ihe  whole 
premises,  in  the  lease,  the  pleading,  in  my  judgmeaty  sufficiently 
specifies  thai  part  which  is  alleged  to  have  been  asrigned  to  the 
defendant 

It  is  said  dial  this  count  does  not  set  &rth  faow  or  in  what 
manner  forty-five  bushels  of  wheat,  eight  &t  fowls^  and  two  days' 

service  with  carriage  and  horses,  comprises  the  fidr  and  just  pro- 
portion of  rent  for  that  pari  of  the  premises  assigned  to  the  de- 
fendant, and  that  said  allegation  is  not  justified  by  any  thing  in 
the  count  contained,  and  that  it  is  argumentative.  1  think  the 
allegation  is  sufficient  to  put  in  issue  the  proportion  of  the  whole 
lent  for  the  whole  demised  premises^  which  the  plaintiff  would 
be  entitled  to  recover  of  the  defendant  as  assignee  of  Ihe  seventy 
aeies.  The  rent  must  be  apportioned,  when  die  landlord  seeln 
to  recover  of  an  assig^nee  for  a  part  of  the  premises  according  to 
the  value  of  the  land,  and  it  is  the  business  of  the  jury  upon 
evidence  produced  to  apportion  the  rent  to  the  value  of  the  land. 
(GUbert  on  Retiis,  163;  FarUy  v.  Craig,  &  HcUsUady  262;  3 
Kenfs  Com,  469 ;  1  Fen/r»,  276.)  The  allegation  in  substance 
18^  that  so  much  as  is  claimed  to  be  due  for  the  seventy  acres  ibr 
the  time  spectHedi  is  the  just  proportion  of  the  whole  rsnt  chaige* 
able  upon  die  whole  demised  promises  for  the  time  for  which  It 
is  claimed ;  and  this  is  a  question  of  fact  to  be  ascertained  by  the 
jury  upon  such  evidence  as  the  part  i  s  may  produce.  I  am  not 
able  to  discover  the  necessity  of  a  more  specific  alleg-ation,  or  in- 
deed in  what  manner  one  more  specific  in  tliis  respect  could  well 
be  framed. 

It  is  contended  in  the  last  place  that  the  second  count  is  de- 
feetivu  In  not  stating  that  the  lessee  had  not  paid  the  rent  The 
tarn  of  DiAM  exeaOon  y.  Van  Orden,  (6  Mn.  R,  105,)  is 
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ite«iUHi'8fec%  (m  Ibis  eooai  does)  that  ilw  watiiMfinwl  mim 

quent  to  the  assignment  to  the  defi^dont,  and  was  dv6  ttid-owin|[ 
to  the  pkiaUlT  aud  still  remains  iu  anear  and  unpaid  from  tbs 
defendant,  it  slates  a  breach  in  sufficieiU  terms.  That  tiie  iessm 
had  not  paid  is  imfiiad  ia  Xks  smmeot,  ibat  Urn  fiatottof 
owed  it 

It  is  uiged  that  the  thiid  4Qont  is  dsfiMtw»  in  ckiinifig  thu 
the  iBQl  asid  to  he  -ia  araeei^  -was  the  Ml  lovjntf  ^saHSstf 
fnrnite^&t&mytm^  mdtliaiitkMMmdiiitet  ra^et 
that  any  rent  of  the  pan  of  the  premises  asngned  to  the  4leta* 
dant  was  in  airear*  The  count  oertainly  does  claim  that 
the  defendant,  althoiig^h  an  assigfnee  of  but  part  of  the  demised 
premises,  is  liable  for  ah  the  arrears  of  rent  for  the  whole,  dunng 
the  four  years.  It  should  have  claimed  oiiiy  such  proportion 
as  had  accrued  upon  that  part  of  the  premisee  ass%;aied  to  the 
defeodant.  His  liability  is  linitBd  to  thatjvopeitieD.  ilbiiiii 
Aeitaattnwr  in  this  patticHiar  wtU  .iekmi. 

It  is  ssgiiad  thai  the  fimttfa  xxnuit  isdeActife  ia  the  stetenunit 
of  the  detedant's  title  as  assfgnea.  It  avaie  that  the  defenteit 
is  the  assignee  of  the  wfaele  or  sooie  pert  o(  tfie  denneed 
premises,  witliout  specify mg  whether  of  tiie  whole  or  apart.; 
or  if  of  a  part,  what  part.  1  ibmk  this  count  is  bad,  on  the 
ground  that  the  averment  as  to  the  share  or  portion  of  the 
premises  assigned  to  the  defendant  is  in  the  alternative.  (Sie- 
phen's  JPL  387,  note  2  ]  Cook  t.  C!esr,  3  Mnule  4*  ^w.  110.)- 
Itisaupposed  by  the  plaintiff 's  ootuisel  that  the  esse  of  WU- 
huUm  T.  BakawiH  (3  Mam.  4r  Or.  tfT,)  is  an  aisibctfity  to 
soitiui  this  jsiode  ef  pleading.  That  me  an  action  of  icov»' 
jiant  npon  an  indenture  of  lesse  for  non-payment  of  mt,  «n4 
non-reparation.  The  declaration  alleged,  that  all  the  estate 
of  the  lessee  in  a  great  /xiri  of  iIk'  demised  premises,  came  to 
and  vested  in  the  defendant  by  a.^sigument,  whereupon  aud 
whereby  the  defendant  became  possessed.  The  defendant 
pleaded  that  the  said  part  of  the  premises  did  not  come  to  or 
Test  in  her  by  assignoieDt.  question  was  mised  there  as 
lo  the  saffieiency  or  propriety  of  the  allegatioB.  Tiie  qpieate 
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waS|  whether  the  evidence  supported  the  allegation.  But  if 
there  hod  been  ft  quaetioa  failed  on  tiie  pleadiofi  il  m  (tUite 
praliable  il  BtigftK  tore  been  Mstained,  under  the  general  nilO) 
tfint  it  i0  n(9C  wiceaaary  to  aJlege  titl^  more  paificaiariy  thai^  is 
gulOeieiit  to  d^ow  ft  )i«b9itf  in  ifm  |M«ty  cbugej,  p  defeat 
hie  pfeeeni  delni.  Eneefit  m  fiv  m  tbaie  oiijectg  nwy  uequire, 
a  party  is  not  \x)\ind  to  show  the  pieeise  estate  which  his  ad< 
versary  holdSj  even  in  a  case  where,  if  the  same  person  was 
pleading  his  own  title,  such  precise  alleg-ntion  would  be  noces- 
8Uf^  The  imsm  of  lliis  di^erence  is,  that  a  party  mu&t  be 
presumed  to  be  ignorant  of  the  paiticaiars  of  his  adversary's  title, 

thoogii  li«  is  iMinnd  to  koMT  hi«  nnrn.  (mOm'Y,  Smith,  Z  T. 
B.7milCkitffpjPLm,m.)  BmUuaralevUI  nomp- 
teai  m  plnading  ui  Ifan  nUmntive.  ^TKe  plftinttfTie  entp^  to 

judgment  upon  Chfi  demurrer  to  the  second  louot,  afid  (he  de- 
iendant  to  jfidgmi^it  on  the  liuid  and  fourth  coMut^. 

Jjudgmenf  ^of^of^^f^ 


Taylor  vs,  Sntdeb. 

The  fUting  of  a  procoisaary  a<*le  at «  particuUr  plaof  dcM  ooi  make  Uiat  Uie  place 

pUI||OM  Of 

Bat  it  Is  ]ra»^;«b»  8vid«BM«rtte  nddmoTlfaa^M^ 

Wben  no  place  of  {»7neal  b  SHBlkmed  m  a  note,  tlis  fpBMri  1^ 

|y  dmanded  ef  4lie  aiiMr  mHr*   .^i^  N> 

ordo'  to  charge  the  endorser. 

B'Jt  wh^re  the  maker  has  Bbrcondcd,  or  beinjr  n  seaman  without  a  domici!  in  the 
stale  is  absent  on  a  Toyagc,  and  also  wdere  he  has  no  known  rcFidcnce  or  place 
of  btiaincss  at  which  a  demand  can  be  made,  a  p:csen(mant  for  ))aymcnl  \s 
peaaaed  vitlb^od  theeqdonier  wtU     liable.oo  jrecoiviag  iiotiQe  of  iina  iacU  coastt- 

SavtestlMiiiikwbeiaf  asMdentorthsstetAwlMDllis  note  ^  fanMiss 
dMnftom  and  tsksi  vp  a  pofrnnent  raidem  dsewlwi^  dis  holdif  Biod  eat 
Mow  to,  bat  a  dmai  at     ftmiv  |4tai  «r  nrflM  «a  site  Per 

Vol.  UL^  19 
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Bot  to  flnalila  llw  lioMer  tD  cluife  m  tttdam  iinlhciat 
fiictfl  creating  the  exaqitiaB  most  be  disttncUy  proved.  Per  BiAaBSUTt  J. 

Tbe  IppU  flftct  of  the  oontimet  of  an  endoner  itated.   Per  Biakimust,  J. 

Where  the  maker  has  a  known  residence  when  the  note  is  g;ivrn,  which  is  not 
changed  before  it  becomes  payable,  a  regular  drmand  must  be  made,  thoagh  lh« 
note  is  given  and  dated  at  a  different  place  from  his  residence. 

Acoordingijj  where  one  who  resided  in  Florida  made  a  note  at  Troj^  dating  H  at  Uki 
ktter  {ilace,  and  oootinned  to  lende  in  Florida  until  it  became  due,  which  Daci 
vwJnm  IQ  tkolwUgr,  who  inrtead  of  otuidf  a  donaiid  ta  b*  mada  of  Uio 
mkat,  ptoeniMl  dM  note  to  be  pteaootad  to  Hia  andmMr  foddiof  at  Traj,  and 
tfMB  fav»  ban  nolieaof iioaippa;iiMnt;  hdd  that  ttaiawaa  nothiaf  m  Aa  caaa  to 
diip«iiaa  with  a  damand  of  tlia  mAm,  aad  Ibil  tho  flanliireoidd  not  laeovor. 

Absvmpbit  on  a  promissory  note  by  endorsee  against  en- 
dorser. The  note  was  made  by  M.  Snyder,  payable  to  the  or- 
der of  the  defendant  for  ^177  ni  one  year  from  date,  no  place  of 
poyment  being  nientioned,  nnd  wns  dated  at  Troy,  Oc  tober  15ih, 
1839.  On  the  trial,  the  endorsement  of  the  note  by  the  defen- 
dant and  also  by  G.  P.  Morris  was  admitted.  It  appeared  that 
M.  Snyder,  the  maker,  before  and  at  the  time  the  note  was  dated 
resided  at  Apalacbieola,  in  Florida,  and  that  he  continued  to  xe- 
side  there  nntil  aflter  it  became  due.  The  note  was  given 
directly  to  Morris^  and  the  evidence  tended  to  show  that  it  was 
given  for  a  debt  which  the  maker  owed  him,  and  that  the  de- 
fendant endorsed  it  for  the  accommodation  of  the  maker.  Mor- 
ris when  he  received  the  note,  knew  that  the  maker  resided  in 
Florida,  but  it  did  not  distinctly  appear  that  he  knew  at  what 
place  in  Florida  he  lived.  When  it  was  running  to  maturity 
Morris  called  upon  the  defendant  who  resides  at  Troy  and  asked 
him  to  stipulate  to  pay  the  note  himself  at  Tioy,  which  he  de> 
dined  to  do.  He  however  said  that  the  maker,  who  was  his 
brother,  wonid  send  him  the  money,  and  that  he  ihonid  see  that 
the  riote  was  paid  at  maturity.  At  this  time  he  iiifurmed  Mor- 
ris that  the  maker  resided  at  Apalachicola.  After  tins,  and  a 
month  or  two  before  the  note  fell  due,  Morris  transferred  it  to 
one  Stevenson,  who  knew  that  the  maker  lived  in  Florida,  and 
who  owned  the  note  at  the  time  of  the  trial. 

On  tbe  day  the  note  fell  due,  the  plaintiff  caused  it  to  be  pre* 
seated  to  lAe  defmdant  ai  his  aUm  ui  TVoy  for  payment|  which 
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was  refused,  the  defeodant  aaying  that  the  maker  lived  in  Flori* 
da.  Notice  that  the  note  was  not  paid,  and  that  the  holder  look- 
ed to  him  for  payment  was  then  given  to  the  defendant.  Upon 
this  evidence  the  circuit  judge  held  that  the  plaintiff  was  not 

entitled  to  recover,  and  directed  a  nonsuit  to  be  entered. 

H.  TF.  Strong,  for  the  plnintiflf,  moved  to  set  aside  the  non- 
suit and  for  a  new  trial,  on  a  case. 

JC  />.  WiUardf  for  the  defendant 

JB|f  the  Courtf  Bbardslbt,  J.  As  the  note  hears  date  at  TVoy, 

it  is  presumed  to  have  been  made  at  that  place,  although  the 
maker  then  n.  sided  in  Florida,  as  was  well  known  to  the  original 
holder,  Morris,  and  to  Stevenson,  to  whom  it  was  subseqnently 
transferred.  Tlie  residence  of  the  maker  had  not  been  changed 
when  the  note  fell  due,  his  domicil  still  being  in  Florida. 

The  endorser  resided  in  Troy.  It  was  not  shown  that  he 
ever  owned  the  note,  or  was  under  any  other  obligation  for  its 
payment  than  that  of  an  ordinary  endorser ;  and  it  may  fiiirly 
be  inferred  from  (he  case  that  the  note  was  given  for  a  debt  due 
from  the  maker  to  Morris,  and  was  endorsed  lor  his  benefit  at 
the  request  of  the  maker. 

Some  months  before  the  note  fell  due,  the  endorser  had  been 
asked  by  the  then  holder,  Morris,  if  it  would  be  paid  at  maturi- 
ty, to  which  he  replied  that  it  would  be ;  thot  his  brother,  the 
maker,  would  send  the  money  to  him  and  he  should  see  the 
'  Dote  was  paid.  But  on  being  requested  to  stipulate,  absolutely, 
to  pay  the  note  himself,  he  declined  to  do  so.  It  does  not  appear 
that  on  this  or  any  other  occasion,  any  thing  was  said  as  to  the 
place  wVieru  [payment  would  be  made,  or  where  the  note  should 
be  presented  for  payment  at  mattirity. 

Upon  the  evidence  as  stated  in  the  case,  I  think  it  cannot  be 
said  thai  any  thing  hns  been  done  by  the  endorser  to  change  or 
affect  his  original  liability  or  his  rights^  in  that  charscter.  He  had 
not  designated  any  particular  place  In  Troy,  or  that  city  at  laige 
as  the  place  at  which  the  note  would  be  paid,  or  where  demand 
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flbonld  be  imde^  nor  had  be  been  leqmted  to  deBignate  any 
place  for  Ihat  puipoee.  And  although  he  certainly  ga^e  a  stronf 

assurance  that  the  maker  would  remit  the  money  to  him,  and 
therefore  thai  the  note  would  be  duly  paid,  he  at  the  same  time 
refused  to  bind  himself  absolutely  for  its  payment.  He  chose 
to  leave  his  own  responsibility  where  his  contract  and  the  la\r 
had  placed  it ;  and  no  one  had  a  r^ht  to  understand  from  what 
he  8aid|  that  he  intended  to  assume  any  new  obligatioo,  or  to 
diapenae  with  the  performance  of  any  act  which  the  law  required 
the  holder  of  the  note  to  peifonn.  It  does  not  appear  to  have 
been  suggested  on  the  trial,  that  the  actkm  was  to  be  sustained 
on  any  such  ground,  nor  was  the  judge  rcquefitcd  lo  submit  the 
question  of  a  waiver  of  demand  of  payment,  by  the  endorser,  to 
Xhii  jury.  It  was  doubtless  then  urged,  as  it  was  on  the  argu- 
ment at  bar,  that  this  note  was  by  law  payable  at  Troy,  and 
thfiiefoie  the  defendant  had  been  duly  charged  as  endorser^  and 
not  that  iie  had  in  any  manner  waived  a  demand  at  the  proper 
plaoe* 

"What  then  ia  thia  case?  A  debtor,  whose  residenee  is  in 

Florida,  being  at  Troy,  makes  a  note,  which  he  dates  at  that 
place,  to  his  creditor,  a  resident  of  this  state,  for  an  amount  due 
to  lum,  and  procures  a  friend,  residing  at  Troy,  to  endorse  the 
same.  No  place  of  payment  is  specified  in  the  note,  nor  is  there 
any  thing  to  indicate  a  place,  unless  that  follows  from  the  note 
heaiii^g  date  at  Troy.  The  holder  Jcnows  the  residence  of  the 
maker  Id  he  in  Floiidig  bnt  when  the  note  ialla  due^  inaiead  of 
making  demand  of  the  maker  personally,  or  at  Ills  residence  or 
place  of  business  in  Florida,  payment  is  demanded  at  Troy  and 
not  elsewhere.  Was  tliis  a  sufficient  demand  as  respects  the 
endorser?  It  clearly  was,  if  the  note  was  by  law  payable  at 
that  place,  and  it,  as  clearly,  was  not,  if  the  note  was  payable 
elsewhere.   This  is  the  only  question  to  be  determined. 

The  date  of  a  note  at  a  particular  place  does  not  make  that 
the  place  of  payment  or  at  which  payment  should  be  demanded 
Ibr  tile  purpose  of  charging  the  endorser.  Thia  was  expressly 
adjudged  in  the  case  of  Anderwn  r.  Drakes  (14  Mn,  114.) 
That  was  an  action  against  the  endorser  of  a  promissory  note. 
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beanng  date  ia  the  city  of  New- York,  but  not  made  payable  at 
any  particular  place.  When  the  note  wti  made  the  maker  Irred 
Id  Nev-York,  but  before  it  fen  due  ho  renunred  to  KlagMon  in 
the  eooDty  of  Ulster.  The  eoonsel  for  Iho  plaintiff  imistad 
that  at  the  note  was  dated  in  New*Tork,  and  tiie  partiee  teiided 
there  at  the  time  it  was  made,  it  must  be  presumed,  no  particular 
place  being  desi^ated  for  the  paymenf,  that  it  was  payable  in 
New- York :  that  tlie  removal  of  the  maker  from  New- York  to 
any  other  place  did  not  render  it  necessary  for  the  holder  to 
foHow  him  for  the  porpoee  of  demanding  payment."  But  the 
eonrt  thought  othenriae,  and  held  that  a  demand  of  the  malur 
penonally,  or  at  his  vealdence  or  place  of  hnainen  m  Kiogatoii, 
aa  in  ordinary  caaes,  was  nmssary,  and  that  the  endorser  oould 
not  be  charged  upon  a  demand  made  in  the  city  of  New- York, 
althoufirh  the  note  bore  date  at  that  place.  This  T  understand 
to  be  the  seitled  and  invariable  nile  where  the  maker  li;is  not 
,  removed  from  the  state,  but  lias  a  known  residence  within  its 
limits.  Where,  after  a  note  has  been  given,  the  maker  absconds, 
jemoTes  into  another  state  or  conntry,  or  is  wilhoot  a  fixed  resi- 
deooe  any  where^  other  principles,  as  we  shall  see^  apply :  hot 
in  no  ease  does  the  date  of  a  note,  of  itself  make  that  the  place 
where  payment  should  be  demanded  in  order  to  charge  the 
endorser. 

It  has  been  supposed  that  the  case  of  Sfcjoart  v.  Eden,  (2 
CaineSj  121,)  countenances  a  different  doctrine.    Livingston,  J. 
there  said — ^^the  note  bein^  dated  in  New-York,  the  maker  and 
endorser  are  presumed  to  have  reeided,  and  contemplated  pay* 
ment  there.''  This  remark  was  in  part  strictly  ooneel^  ftr  the 
date  of  the  note  was  presumptive  evidence  of  lesidenoa ;  and  in 
a  gnencral  sense  it  may  also  be  true  that  the  date  raises  a  pre- 
suroption  that  the  parties  contemplated  payment  nt  that  place. 
Judge  Livingston  did  not  say  that  the  note  was  by  law  payable 
at  the  place  of  its  date  ;  on  the  contrary,  the  form  of  expression 
conclusively  repels  that  idea.   He  was  not  speaking  of  what  the 
parties  were  bound  to  do  by  the  terms  of  the  note,  of  their  le^l 
obligations  flowing  from  their  engagements  as  maker  end  en* 
dorsert  but  simply  of  what  they  were  presumed  to  bavie  oon- 
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templated.  If  the  learned  judge  intended  to  affirm  that  a  note, 
when  no  particular  place  of  payment  is  otherwise  indicated,  is 
by  law  payable  at  the  place  where  dated,  he  would  have  said  so 
in  direct  terms,  and  would  not  have  said  it  was  to  be  presumed 
jpaymmt  ai  thai  {dace  was  eontemplated.  This  would  have 
been  absurd.  But  in  truth  the  questiou  whether  the  note  in 
that  case  was  payable  where  it  bore  date,  was  not  before  the 
court,  nor  was  it  there  pretended  that  payment  had  not  been 
duly  demanded.  It  was  an  action  against  the  rcpresuiitatives 
of  a  deceased  endorser,  and  although  an  objection  was  taken  to 
the  form  in  which  the  presentment  for  payment  was  alleged  in 
the  declaration,  it  was  not  pretended  by  any  one  that  the  demand 
of  payment  had  not  been  strictly  correct  The  main  question 
In  the  case  was^  as  to  the  sufficiency  of  the  notice  to  the  endor- 
ser, and  the  remark  of  the  judge  was  made  in  discussing  that 
point  I  admit  that  upon  the  question  of  due  diligence  in  giving 
notice  to  an  endorser,  it  may  have  been  very  pertinent  and 
proper  to  say  that  the  parties  are  presiniiL-d  to  have  contemplated 
payment  at  the  place  where  the  note  was  given  and  was  dated, 
although  sucti  a  remark  would  be  altogether  out  of  place  in 
deciding  upon  the  construction  of  an  agreement,  and  whether 
the  parties,  by  its  terms,  were  bound  to  make  payment  at  a  par- 
ticular place.  There  is  nothing  therefore  in  this  remark  of 
Judge  Livingston  which  can  be  made  to  countenance  the  idea 
that  a  note,  when  no  other  place  of  payment  is  specified,  is  by 
law  payable  at  the  place  of  Us  dale.  {Anderson  v.  Drake^  supra  ^ 
Bank  of  America  v.  Woodworih,  18  John.  322.) 

Where  a  promissory  note  is  not  made  payable  at  any  particu- 
lar place,  the  general  rule  of  law  is,  that  in  order  to  chaige  the 
endorser  pajrment  must  be  demanded  of  *^  the  maker  personally, 
or  at  his  dwelling-house^  or  other  place  of  abode,  or  at  his  count- 
ing house  or  place  of  business.**  [Story  on  Prom*  NoieSf  §  235 ; 
Bank  of  Atneriea  T.  Woedufortkf  18  JbAn.  316 ;  S»  C,  in  error, 
19  id.  391.)  But  although  such  is  the  general  rule,  yet,  under 
various  circumstances,  a  demand  in  any  form  or  manner  nnay 
he  dispensed  with.  It  is  a  question  of  diligence,  and  if  a  demand 
is  found  to  be  impracticable,  proper  efibrts  for  that  purpose  hi^T* 
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ing  been  made,  the  endorser  will  still  be  held  liable,  due  nottoo 
having  been  given  to  him  by  the  holder. 

Thus  where  the  maker  has  absconded  that  will  ordinarily 
excuse  a  demand,  and  notice  of  the  fact  is  sufficient  to  hold  the 

endorser.  (1  Ld.  Rai/m.  443,  743 ;  3  Kentj  5th  ed.  96 ;  Put- 
nam V.  SiiUivany  4  Mass.  63  ;  Lehman  v.  JoneSy  1  Watts  ^  S. 
126  ;  Chit,  on  BiUs,  lOih  Amer,  ed,  354,  n.  I ;  Story  onProm. 
Notes,  i  237.) 

Where  the  Quaker  is  a  seaman  on  a  voyagi^  having  no  domi- 
cil  in  the  state^  the  endorser  is  liable  without  a  demand  being 
made.  (Bam^i  v.  Wills,  4  Leigh,  114.)  But  although  the 
maker  may  be  absent  on  a  voyage,  if  he  has  a  domicil  in  the 

state,  payment  must  be  demanded  tltere.  {Dennie  v.  Walker, 
7  N.  Hamp.  199 ;  WhiUier  v.  Graf  am,  3  GremL  82.) 

And  in  every  case  where  the  maker  has  no  known  residence 
or  place  at  which*  the  note  can  be  presented  for  payment,  the 
holder  will  in  like  manner  be  excused  from  making  any  demand 
whatever.  {Storp  an  Prwn,  Notes, » 237 ;  WhUiier  v.  Gre/- 
fam,  supra  ;  PtUnam  v.  SuUmm,  supra  ;  Duncan  v.  MuCul- 
hmgh^  i  S.  ^  R,  480.)  But  in  aU  such  cases,  the  reason  for 
not  making  a  demand  must  be  shown  on  the  trial  of  the  cause. 
It  mubt  appear  that  Liie  maker  had  absconded,  was  at  sea,  or  had 
no  known  domicil  or  place  where  the  note  should  be  presented. 
The  rule  is  strict,  that  a  demand  must  be  made,  or  a  proper  ex* 
cuse  shown  for  its  omission. 

Theie  is  a  further  exception  to  the  rule  requiring  a  demand 
to  be  made  of  the  maker,  or  at  his  domicil  or  place  of  business ; 
for  where  a  note  is  made  by  a  resident  of  the  state,  who,  before 
it  is  payable,  removes  from  the  state  and  takes  up  a  permanent 
residence  elsewhere,  the  holder  need  not  follow  him  to  make 
demand,  but  it  is  sufficient  to  present  the  note  for  payment  at 
the  former  place  of  residence  of  the  maker.  (M' Cruder  Y. 
Sank  of  Washington^  9  Wheat.  598  ;  A  nderson  v.  Drake^  su- 
pra ;  Dennie  v.  Walker^  supra ;  GUlsspie  v.  JSannahaUf 
A  M'Cord's  R.  603;  Reid  v.  Morrison,  2  WatU  i>  S.401; 
3  Kent,  96.)  And  this  is  just:  for  it  is  but  reasonable  to  sup- 
pose that  neither  party,  when  the  note  was  given,  looked  for  a 
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efaatoge  of  x«sidel»Nf  to  A  foreign  <soufitry,  titid  (hat  <»eh  etJiitinei* 

ed  upon  the  supposition  that  no  such  change  would  take  place. 
Neverthele^,  as  Was  said  in  Dennie  V.  Walker,  {snpra^)  "this 
iS  an  exception  io  the  general  rule,  and  must  be  construed 
strictly."  "  We  think,"  say  the  court  in  M^Gruder  v.  Bank  of 
Waahingtonf  {supraij  that  rcasoil  tnd  convemente  m  in  fih 
tor  df  sustaioiiig  the  do6tritie^  thut  Mich  ft  tetnovtfi  k  hxk  moM 
fiom  actual  demand.  Precision  and  certainty  aie  ptm  of  mM 
impoftance  to  the  rntei  of  law,  than  (hetr  abstfatit  jtmicie.  On 
this  |>oint,  thet-e  is  tto  other  rule  that  can  he  laid  down,  which 
will  not  IcavTj  too  much  latittidc  as  to  place  and  distance.  Be- 
sides which,  it  is  consistent  with  analogy  to  other  cases,  that  tha 
endorser  should  stand  committed,  in  this  respect,  by  the  conduct 
of  the  maker.  For  his  absconding  or  removal  out  of  the  king^ 
dom,  the  endotM  is  held,  in  England,  to  stand  comuitted.*' 

*rhe8ti  coteeptions  Id  the  genenl  role,  it  will  be  Seen,  all  test 
on  pecnllat  leasoAS.  In  one,  the  maker  has  absconded  *  In  en- 
oth^r,  he  is  temporarily  absent,  and  has  no  domicH  or  place  cif 

busines'S  within  tho  stato ;  m  a  tliirdj  his  residence,  if  any  hd 
has, cannot  be  ascertained;  while  in  the  fourth, he  has  removed 
out  of  the  state  and  taken  up  his  residence  in  another  country. 
In  each  of  thm  instances,  let  it  be  observed,  the  fact,  constitn^ 
ting  the  excilae^  occurs  subsequently  to  the  making  and  endorse^ 
ment  df  ihe  note ;  and  it  Is  this  new  end  changed  condition  of 
the  maker,  and  that  only,  by  which  the  endorser  staiids  com*^ 
mitted,  withonla  t^Iar  demand. 

We  are,  then,  to  inquire,  whether  these  exceptions  are  to  be 
multiplied,  and  extended  to  a  case  where  no  change  in  the  cotl^ 
dltion  of  either  party  has  taken  place  :  where  the  maker,  when 
the  note  was  made  and  endorsed,  had  a  known  residence  in  an- 
other state^and  which  had  remained  nnchattged  at  the  maturity 
or  the  note.  It  is  (lalpiible  that  this  exception,  if  made,  must  b6 
tdaoed  oh  sdme  hew  principlet  tt  cannot  be  allowed  on  th^ 
ground  which  ut^olds  the  Othets.  The  £iets  in  this  case  afie 
unchanged,  and  as  the  reason  Ibr  making  an  exception  does  not 
exist,  tlio  exception  itself  shoul  J  not  be  allowed.  Unless,  there- 
forcj  the  general  position  is  true,  that  one  who  endorses  for  a 
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maker  who  lives  in  another  state,  may  be  "  held  liable  without 
any  demand  being  lliade  on  the  maker,"  I  think  the  defendant 
was  not  Hable  in  the  case  at  bar.  And  if  any  such  general  rule 
Of  law,  as  1  baire  stated,  exists,  it  certainly  may  be  sbowtt ;  but 
fhM  il  has  too.  6xi8te6<M^  ia,hsl  believe^  not  only  according  to 
th6  oniVMl  imdefMftAdiiig'  mooogM  oolUiMrel&l  ftten,  bat  $kb 
ao60tdiDg  to  tbA  setited  coarie  Of  bttfiiMii^  Iti  the  eommerelal 
MroHd. 

The  endorsement  of  a  tiote  id  an  order  id  the  maker  to  pay 
ilie  aiuouut  to  the  endorsee  or  holder,  as  is  sp^lfied  and  agreed 
iu  the  note,  ftnd  an  eugagetiKnt  by  tlie  endorser,  that  If  the  note 
is  duly  demanded  of  the  maker  and  not  paid,  or  if  it  shall  be 
found  impracticable  to  make  a  demaod,  the  endorser  will  bint* 
0el4  on  xeceiyitig  due  notion  (wy  tho  amomit  to  Ibe  eiidofted  or 
holder.  Now,  where  mieh  nA  order  M  drawn  upon  t  ttiakeir 
who  Midetf  in  atlothot  state,  and  which  i»  well  known  to  tho 

person  in  whose  falror  the  order  is  drawn,  upon  What  principle 
can  it  be  said  that  a  demand  of  the  maker  is  unnecessary  ? 
iPhe  endorsee  voluntarily  consents  to  take  ^Uch  an  order,  and 
why  should  he  not  perform  the  condition  on  which  the  ultimate 
liability  of  the  endorser  depends?  I  confess  I M  AO  reason 
Why  ho  should  hot  Here  is  no  mistake^  or  misapprehension  of 
diOt,allhetinietheendonsinent  isdiiide.  Itlie  endorsee  knows 
where  the  diaker  resides,  and  thai  it  is  In  another  State,  fie 
know^  that  by  law,  unless  the  ititertelitlon  of  a  state  line  tnakes 
a  dilTercnce,  the  maker  must  be  sought  where  he  resides,  and 
the  demand  must  be  made  there.  When  the  time  for  payment 
arrives,  the  maker  is  still  at  his  former  residence :  the  facts  of 
the  case  are  precisely  as  they  were  when  the  order  wns  drawn. 
Why,  in  such  a  ease,  should  the  state  Ihie  make  a  difference  in 
tfaeeonstnietion  and  l^jal  eftet  of  this  oontractof  theettdorser) 
It  was  fiurly  entered  into  between  the  psrtieA;  let  it  tlien  be 
iatity  oboenred  and  performed  by  them. 

I  can  well  imderstaiid  why  such  an  order  made  by  an  eiidur« 
ser  upon  the  maker  of  a  note  then  residing  v-ithin  this  stats^ 
but  who  removes  into  another  state  before  the  note  falls  due, 
should  receive  a  difierent  construction,  and  that  il  would  be  un- 
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leaBonable  to  require  the  holder  to  fblk>v  the  maker  to  his  new 
tmUkmb  in  order  to  demand  piynient  Hei^  a  new  and  aa« 
looked  for  event  has  occnned,  which,  like  the  aheoonding  of  a 
maker,  or  an  inability  to  diacover  his  residence^  may  very  rea- 
sonahty  be  held  to  excuse  a  demand.  In  these  respects,  the  en- 
dorser should  be  lield  to  stand  committed  by  the  act  of  the 
maker.  But  where  the  facts,  in  reference  to  which  the  parties 
contracted,  were  fully  known  to  them,  and  are  in  no  respect 
cbongedi  I  am  imabie  to  discover  any  principle  which  will  ex- 
cuse the  maker  from  making  a  demand,  or  using  proper  dili* 
genoe  to  make  a  demand,  as  in  ordinary  cases.  The  interven* 
tion  of  a  state  line  ha^  in  my  o|Nnion,  no  possibly  bearing  on 
the  question. 

I  admit  that  I  have  not  found  any  case  in  which  this  point 
has  been  expressly  adjudicated,  as  I  have  stated  it.  It  seems, 
however,  to  have  been  taken  for  granted,  in  the  case  of  McGm- 
der  V.  The  Bank  of  Washington,  already  referred  to.  The 
case  of  Duneanr*  McCullough^  adm%  ^*c.  (4  Serg.^  RmoU^ 
480^)  was^  in  some  of  its  features^  much  like  the  one  at  bar. 
It  was  an  action  against  the  administrator  of  an  endorser  of  a 
note  made  by  one  Adams,  bearing  date  at  Baltimore,  in  Mary* 
land,  June  4, 1814,  payable  nine  months  from  date,  no  place  of 
payment  being  spccihed  in  the  note.  It  did  not  appear,  other- 
wise than  by  its  date,  where  the  note  was  actually  made ;  and 
it  may  be  inferred  from  the  evidence,  that  Adams  was,  at  that 
time,  a  resident  in  Green  village,  Pennsylvania.  It  did  not  ap- 
pear  where  he  was  when  the  note  fell  due,  and  no  demand  of 
payment  had  been  made  any  where :  nor  was  it  shown  that  any 
searefa  for  the  maker  had  been  made.  Here^  then,  was  a  note 
dated  at  Baltimore,  no  place  of  payment  being  stated  in  it,  the 
maker  living  in  another  state.  So  far  it  is  the  case  in  hand,  yet 
it  was  not  even  sus^afcsted,  by  the  counsel  or  the  court,  that  a 
demand  was  unnecessarv,  or  that  Baltimore  was  the  proper  place 
to  make  the  demand.  The  case  was  disposed  of  on  other 
grounds,  and  which  could  not  have  been  in  any  respect  mate- 
rial, if  a  demand  at  Baltimore  would  have  been  proper,  or  if 
none  whatever  was  necessary.  On  the  trial,  the  court  chaiged 
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that  the  plaintiff  was  bound  to  prove  a  demand  of  payment  of 
the  mnker,  or  due  diligence  used  for  that  purpose,  and  upon  this 
part  of  the  case  the  Unal  opinion  of  the  court  was  thus  stated  hy 
CSiief  Justice  Tilghman :  If  the  plaintiff  had  proved  that  Ad- 
am hod  aboconded,  and  was  not  to  be  ioand  when  the  note  fell 
doe^  a  demand  of  payment  woold  have  been  diapeosed  with, 
becaose  it  would  hate  been  iropoisible to  make  it  Butnoaneh  * 
thing  was  proved,  and  therelore  a  demand  was  necenary.  The 
note  being  dated  at  Baltimore,  would  raise  a  presnmption  that 
Baltimore  was  tlie  drawer's  place  of  residence,  as  was  decided 
by  the  supreme  court  of  New- York,  in  2  Cables^  Rep.  127. 
RiUimorp,  then,  was  the  place  at  which  inquiry  should  have 
been  made.  The  court  laid  down  the  law  fairly.  A  demand, 
or  at  least  due  diligence  in  endeavoring  to  make  a  demand,  was 
neeeHsry."  All  this  seems  to  me  very  jnst  and  propsr.  A  de- 
mand was  neoesaary:  the  note  was  daCsd  at  Baltimore^  and  if 
the  residence  of  the  maker  was  unknown^  Bsltimoie  was  the 
place  where  inquiry  should  hsve  been  made.  But  if,  as  is  now 
urged,  Baltimore  was  the  place  to  demand  payment,  or  if  no  de- 
mand was  reqtvired,  the  argument  uf  counsel,  in  the  case  refer- 
red to,  and  the  views  of  the  court,  were  entirely  wide  of  the 
mark.  And  iiere  let  me  observe,  that  although  the  date  of  a 
note  does  not  make  it  payable  at  that  place,  still,  the  date  may, 
in  one  respect^  be  very  important.  It  raises  a  presumption  that 
the  maker  resides  there,  although  it  is  only  presumption. 
(3  JTsfil,  96^  7;  Lmoerf  jSbofI,  24  WentL  358;  Oatpm 
Bdrdf  3  MeCord,  3M.)  And  where  it  becomes  a  question  of 
due  diligence  in  seeking  to  make  a  demand,  it  may  be  all  im- 
portant to  show  that  inquiry  was  made  at  the  place  where  the 
note  bears  date.  But  here,  tins  point  is  of  no  consequence,  for 
the  residence  of  the  maker  was  known  to  all  parties,  and  not  the 
least  elTort  was  made  to  make  demand  of  iiim  where  he  lived,  or 
at  any  other  place  than  Troy,  where  the  endorser  resided,  the 
maker  then  b«ng  at  his  home  in  Florida. 

I  am  aware  that  Judge  Story,  in  his  treatise  on  promissory 
notes,  after  adverting  to  various  grounds  on  which  a  demand  of 
payment  may  be  emused,  says,  It  seems  also^  that  if  the  maker 
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of  a  pfomiisoiy  note  resides  ftod  fiflt  hit  domicil  in  one  ttate^ 

and  actually  dates  and  makeSj  ai]d  delivers  a  promissory  iiote  in 
another  state,  it  will  be  sufficient  for  the  holder  to  demand  pay- 
ment thereof  ftt  the  place  where  it  is  dated,  if  the  mnker  cannot 
personally,  upon  reasonable  inquiries,  be  found  within  the  state^ 
and  has  no  known  pi  nee  of  busines?;  there."  {h  236.)  For  this 
he  tnkn  to  ^hecas^oiHepbwnyr.T^^Udam,  (10 
It  iriU  be  ofasemd  thai  Jndgo  Story  does  not  gty«  to  this  posiUon 
flifl  authority  of  his  nftma  and  eharaetar;  the  point  is  stated 
dootitingly.  It  seems,  he  says,  that  tinder  snob  eiieimistaiicei 
the  maker  need  not  be  soaght  in  the  state  where  he  resides,  and  not 
that  it  is  clear  this  will  excuse  the  usual  demand.  The  ieained 
author  was  obviously  doing-  no  more  than  to  state  what  seemed 
to  him  to  have  been  decided  in  l/ouisinnn,  and  lie  does  it  in  a 
manner  which  precludes  the  idea  that  he  intended  to  adopt  the 
principle,  or  girt  to  it  any  authority  beyond  that  of  the  elevated 
and  able  tribanai  by  which  the  ease  was  deteimined.  I  have 
looked  at  the  Import  of  the  ease  of  fiip6ifmT.  TVIetlbia  Jt 
was  an  action  agamst  the  endoner  of  a  pfomiseury  note  dated  al 
New^OrleRnS)  but  not  made  payable  theie.  Whusn  the  note  was 
p«yaWe  the  maker  resided  in  Kentucky ;  but  where  his  residence 
was  when  the  note  was  given,  is  not  expressly  stated.  The 
only  question  in  the  case,  as  the  court  said,  was  whether  the 
holder  was  oblig-H  to  s'o  out  of  the  state  to  demand  payment; 
but  whether  that  question  arose  upon  a  note  given  by  a  resident 
of  Lottisiana,  who  had  sabeaquently  lemmred  to  Kentucky,  or 
by  a  peraon  who  lived  in  Kentucky  when  the  note  was  made,  is 
a  fact  upon  which  I  cannot  satisfy  myself  from  any  thin^t  to  be 
ibimd  in  the  report  of  the  case.  We  ha^  already  seen  that 
where  the  maker  removes  from  one  state  to  another,  after  the 
givinsf  of  a  note,  the  holder  need  not  follow  him.  This  was 
said  in  Andcrsoji  v.  Drnke^  'm  14  Jo/ntson,  upon  tlie  authority  of 
which  the  Louisiana  case  wns  di  f  ided.  In  the  latter  case  the 
court  say :  "  There  is  some  difficulty  as  to  the  place  where  demand 
IS  to  be  made,  when  the  maker  of  a  note  or  acceptor  of  a  bill  has 
been  a  resident  of  the  state,  and  before  the  time  of  payment,  has 
changed  his  domicil ;  but  if  he  lives  in  another  country,  the  ea* 


Digitized  by  Google 


NEW-YORK,  MAY, 


teMi«HMMt  be  presmted  to  knov  Jiis  xosideiice^  and  all  thai 
ihe  lav  Nqnima  of  the  hMa  is  doe  dUig«oee  at  that  place 

where  the  note  is  drawn.  Thus  in  the  case  cited  by  the 
app<3llaiit,  (14  Jofm.  116,)  it  is  siaieU  by  the  court  to  have 
beeu  previously  decided,  that  where  a  note  wns  dated  nt  Al- 
bany, and  the  drawer  of  ii  afterwaidfl  retnovcd  to  Canada^ 
tlia  deoaand  where  it  was  drawn  was  sufficient  to  charge  the 
Mdoner."  lod  it  vat  held  that  U»  denaaod  at  New-Qr- 
laaaa  waa  flifieaaat  I  mi»t  saj  that  mj  iapmsum  upon  thia 
OMa  ia  that  the  nakar  ef  the  note  had  lemor^  ^om  Louiaiana 
aAar  the  fiviof  af  the  note;  but  if  the  iact  were  otfaenriae^ 
I  think  tiifi  decision  should  not  be  followed.  The  case  is  uol 
strictly  authority,  uliiiough  haimony  id  the  decisions  of  the  sevo- 
mi  slate  courts,  upon  such  a  point,  is  exceedini^Iy  desimble. 
But  I  cannot  assent  to  the  principle  that  wticre  no  ciiauge  has 
taken  place  in  the  residence  of  the  maicer,  between  the 
of  the  note  and  the  time  of  its  payaeot,  the  intmentiioii  of  a 
nata  line  diapenaia  with  the  naceaaity  of  isakiiig  die  deanand 
af  payBDant,«ratallj^talheqiNatkiiL  I  tbarafioe  think  Ihp 
■aoanit  waa  Q|bt— «tid  a  new  inai  ahonld  he  denied. 

New  tfial  denied. 


La  Failob  V9.  Hbbtbr  ^  Dillbmbacs. 

Wben  die  oi^itor  recoven  jadgnMot  ifMMt  jujaeywl  and  ■oretj,  tlMj  tie  IImbm* 

forth  principal  debtors,  «nd  the  takinjr  of  a  new  securitj  from  Uie  one  who  was 
the  principal,  with  an  eatenaion  uf  the  time  of  imyiiMBt,  dooi  Ml  dinhaife  tht 

Debt  on  judj^^aient.  Plea  ml  debet,  with  notice  of  special 
matter.  Issue  tried  at  tlie  Jefferson  circuit  in  Juno,  1S44,  hcfore 
GRf  DT-Kv,  C.  Judge.  The  plaintiff  produced  a  record  of  a  jiid  La- 
ment in  this  court  ia  his  faror  against  the  defendants^  Ua 
1424,09,  and  rested.  On  the  pert  of  the  defendants  it  waa-abewa 


Digitized  by  Google 


• 


CASES  L\  THE  SUPREME  COURT. 

that  the  judgment  was  recorered  on  a  promissorjr  nolo  made  hf 
the  defendants  for  a  debt  doe  from  Herter,  Dillenbaok  being  a 

surety;  and  that  after  an  execution  had  been  issued  on  the 
judgmetii  and  levied  on  the  personal  property  of  Herter,  liie  lat- 
ter executed  to  the  plaintiff  a  bond  and  mortage  for  the  amount 
of  the  judgment,  including  also  anotlier  demand,  payable  in 
three  years  from  the  date,  with  interest;  and  that  the  plaintiff's 
attorney  thereupon  endorsed  upon  the  execution  tliat  it  hod 
been  paid  in  ftiU.  This  eYidenoa  waa  given  after  an  otiediaii 
to  its  competBOc^Jif  the  plamCiflPa  counsel  liad  been  made  and 
overruled.  The  plaintiff  then  gave  evidence  teodii^  to  sbaw 
that  the  amount  payable  by  the  bond  and  moitgage  included  a 
note  which  Dlllenback  had  given  for  an  usurious  premium  upon 
the  loan  of  the  money  which  constituted  the  consideration  of  iliu 
note  on  which  the  judgment  was  obtained,  and  that  Herter  had 
threatened  to  set  np  the  defence  of  usury  when  the  plaintiff 
attempted  to  foreclose  the  mortgage. 

The  judge  chaiged  the  jury  that  if  Dillenbaok  was  surety  for 
Herter  in  the  note  on  which  the  judgment  was  randeied,  then 
under  the  circumslances  the  levy  of  the  execution  and  the  takiDg 
of  the  bond  and  mortgage  was  a  satisfiiction  as  to  Dillenbeck  of 
the  judgment,  unless  the  bond  and  mortgage  were  usurious: 
but  if  usury  was  included  in  the  bond  and  mortgage,  with  the 
knowledge  atid  consent  of  Dillenbaok,  the  judgment  was  un- 
affected by  them  and  then  the  plaintiff  would  be  entitled  to 
recover.   The  jury  foimd  a  verdict  for  the  defendants. 

/  A.  Sfpeneer^  for  the  plaintiff,  moved  for  a  new  trial.  He 
msisled  that  the  relation  of  principal  and  surety  which  had  ex- 
isted between  Herter  and  Dillenback  ceased  with  the  recovery 
of  the  judgment 

C.  P.  Kir/daiidj  for  the  defendants,  contended  lIku  the  relin- 
quishment of  the  levy  and  the  g-iving  time  of  |)aynient  to  Herter 
discharged  Dillenback,  and  that  the  plaintiff  could  not  snn-CTcst 
usury  for  the  purpose  of  avoiding  the  efiect  of  the  bond  and 
mortgage. 
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Lb  Fargo  v.  Herter. 

Bffthe  Courts  Beardsley,  J.  On  the  trial  (he  plaintiff's  coun- 
sel objected  to  proof  that  the  defendant  Dilieaback  was  surety, 
in  the  note  on  which  the  judgment  had  been  lecoyered,  for  his  co* 
defendant  Herter ;  but  the  objection  was  OTermled,  and  the  iaet 
of  soeh  aufettsfaip^  which  was  ahown,  seems  to  have  constitntad 
an  essential  ground  for  the  verdict  rendered  by  the  jury.  ,  I 
think  this  evidence  should  not  have  been  received.  By  the 
recovery  of  the  judgment  against  Dillenback,  his  character  as 
surety  was  gone,  and  as  between  hun  niid  the  jilaiiUilT  lie  was 
thenceforlh  a  principiil  debtor.  This  jioiru  seems  to  be  entirely- 
settled  by  authoriy.  {Bay  v.  Tallmadge^  5  John.  CL  E.  305  j 
Lenox  v.  Prouty  3  Wheat.  520 ;  Pole  v.  Fhrd,  2  Chit.  E.  125 ; 
Fmdlay  v.  BmUc  U,&2  MeLean*9  R.  44.)  There  must  be 
a  new  trial.(a) 

(«)  Li  Bng*  ACra^,  (10  P«^,  11 ;  A  C.  In  mr,  7  BiU,  SSO,)  lha>SMli 
nind  the  fneiM  ^pMlmili  ban  adjudged  ;  but  the  point  does  not  appear  t9  havi 
hm  ftmrnM  m  TfumA  vftm  tUm  ty  tha  nhanraiBor  ar  the  wrtof  mm. 
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Robertson  vs,  Sheill,  administrator  of  Sheill. 

HhMttMiNttoftnioCiaalbreottovgaiMt  w  adiiiiaiitiitor,  who  hid  nltaMd  to 
•aArft  dtmuA  ponoMit  to  ttotatob oaiHiidi  ft  jodgmmt  wm  altonraidt 
ftoPi— d,  tfnt  the  defendant  believed  ha  b«d  «B  eqilitobto  dtoftdP*^  whieii»p«fiaf 
lh«  lidl  at  law,  he  h«i  litod  ft  biB  in  cfauMflrjr  to  Miim 

Motion  for  costs  against  the  defendant  as  administrator,  for 
vefiuiDg  to  rafer  the  demand  pursuant  to  the  statute.  The  action 
was  npoa  a  saeled  note  made  by  the  intestate  payable  to  the  plain- 
tiC  The  demand  was  presented  to  the  defendant  pnisnant  to  a 
notice  published  by  him  as  administmtor,  but  he  refused  to  pay 
An  oikr  to  refer  according  to  the  statute  was  duly  made  and  de- 
clined  by  the  dcfondant.  This  action  was  then  brought  and  the 
plaintiff  lecoYered  ^645,73,  the  cause  having  been  tried  by 
referees. 

The  defendant  swore  to  certain  facts,  constituting  as  he  be- 
lieved a  defence  in  equity  to  the  note,  and  stated  that  aAer  issue 
was  joined  in  the  suit  at  law  he  filed  his  bill  in  chancery  before  a 
TMse  chancellor  and  obtained  an  injunction,  which  was  dissolved 
on  the  coming  in  of  the  answers ;  that  he  had  appealed  to 
the  chancellor  from  this  order,  and  that  he  bdieres  he  can  provo 
the  case  made  by  the  bill. 

TOL.  UL»  21  [161] 
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O.  AUeitf  for  the  plaintifi. 

M.  Fairchildf  for  the  defendant. 

Bi/  {he  Court,  Bfardsi/rv,  J.  Costs  are  not  asked  on  the 
ground  that  payment  was  unreasonably  resisted  or  neglected," 
but  because  '*the  defendant  refused  to  refer"  the  demand  pur- 
suaut  to  the  statute,  (2  /2.  90»  1 41.)  No  defence  at  lav  was 
pretended*  The  plaintiff  was  required  to  present  his  denmnd  to 
the  admlni^tcatori  and  was  at  liberty  to  brii^g  suit  fiv  its  leco?- 
ery.  Gonsentmf  to  a  reference  would  not  have  furnished  an 
obstacle  to  relief  m  equity.  the  dereiidant  refused  to  refer, 
and  a  report  has  been  made  in  favor  of  the  plaiutilT  Tor  the 
amount  of  his  demand,  he  is  entitled  to  his  costs,  unless  the  de- 
fendant shall  finally  prevail  in  tlie  court  o(  chancery. 

Motion  granted. 


Y4Ji  YAhK^vfiaufv^  us.  Harbis  d&  H▲l^us» 

A  Jt.  /«.  cannot  iisue  on  a  jadgment  in  $erre  facias  quart  execuiionem  non,  until 
Otity  amya  sflMr  tb»  eiitiy of  tbe  jodgment,  tb*  Mt  oflSfO  {fimkm  Lam^p.  334» 
bring  appUedda  to  ndi  Mqtiooib  «  «dlM 

Motion  to  set  aside  a  Ji/a.  issued  on  the  same  day  on  which 
judgment  in  aeW^faeias  quote  execuiimem  nun  was  periled, 

the  defendants'  counsel  insisting  that  tlie  plaintiff  should  have, 
waited  thirty  duys^  as  required  by  the  act  of  1840. 

Cogger^  ioi  tbe  lootion. 

X  Koon^  for.tbe  pfainti^  aigue^.  that  the  act  referred  to  had 
no  application  to  judgment?  on  sciire  fcmu^  as  the  ozecution 
issues  upon  the  original  judgment.  He  leferred  to  2  i?,  ^. 
576,  J  i; 
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the  Court,  Beardsley,  J.  TkQ  jeoti^on  the  roll,  m  a 
ciflB  lik6  thii^  18  ihal  tha  nlMn  tiff  havsB  ezacuftiiiii  amlnat  th«  da* 

fendants  aoooidiiig  to  tlie  toi^  Ibcm  and  eflfact  of  thelonnnr 
lecofery,  and  that  he  alao  reoow  coata  on  the  scire  faeiai» 
(3  tL  Sfif^^i  1;  id. 612, }  3.)  It  ia,  in  strictness,  a  judgment 
for  execution  according  to  the  first  recovery,  and  for  costs. 
(PhUipson  V.  Mangles,  11  East,  516.)  The  excciuion  UiUist 
issue  upon  the  judgment  on  scire  facias,  and  not  on  the  ori- 
ginal jttdgn^ent.  {Dauis  v.  Norton,  I  Bing.  133.)  The  case 
is  within  the  act  of  1840,  and  a  writ  of  fieri  facias  cannot  reg- 
linly'  ktmo,  nntil  aAer  the  expiration  of  thirty  daya  tea  tiiti 
entry  of  the  Jndgmsnt  (iknaa  1840^  p.  384|  §  94.)  This  exe- 
cution miiat  be  set  aside,  with  costa. 


The  plaintifT  in  replevia  ncerl  nr>l  file  an  affidavit  of  m«^nt<?,  in  order  to  prevent  tba 
defendant  tmm  morinj^  the  cause  oat  of  its  order  oq  the  calendar,  aod  takin|;  aa 

Motion  Ly  the  plaintiff  to  sui  uj^idc  an  liiquest  taken  by  ihe 
defendants  at  the  last  circuit  in  New- York.  The  action  was  re- 
plevin, and  the  defendants  gave  notice  of  trial  and  placed  the 
cause  on  the  calendar,  and  no  afiSdavitof  merits  being  filed  )>j 
the  plaintiff,  llicy  moved  the  cause  out  of  its  order  and  took  an 
inquest  The  plaintiff  had  not        luKipe  fi(  4iAl- 

C  tSi6 veils,  for  tlie  defendant^.. 

Bp  ilic  Court,  Beardsley,  J.    I  know  of  no  practice  which  , 
requires  a  plaintitl  in  replevin  to  tnake  an  ofiidavit  of  merits,  in 
ordlir  Id  preTent  an  inquest  being  taken  against  him.  The  d^ 
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Fowler  o.  Starr. 

fendant  in  replevin  may  bring  the  cause  to  trial,  bnt  he  cannot 

do  so  out  of  its  regular  order  on  the  calendar.  This  iiK^uest 
was  in^;ular|  and  must  be  set  aside  with  costs. 

4  W 

MotloD  granted. 


Fowler  and  others,  administrators  of  Hotchstrasser,  vs.  Starb. 

BmmHwwind  aJmlniititteinao— arilf  pnweentipf  »the  Hgla  of  fiwktMtrtaff  m 
jtttaitttob  wtD  bo  ptmiltad  to  dioeoatiiiBO  withoot  corti,  vpon  oioottiming  thtt  a 
defence  tad^  where  thej  are  not  dnifeoblo  witli  wonloaiieii  or  hod  loiUi  in 

bringing  or  conducting  the  suit 
So  hdd  where  the  Hefendant  plcatJpd  a  discharge  under  the  bankrapt  act,  granted 
in  the  lif(Mime  of  the  iulestatej  of  which  the  plnintiift  weie  not  aware  until  it  wao 
pleaded. 

Motion  by  plaintiffi  for  leave  to  discontinue  without  costs. 

The  action  was  for  the  balance  of  an  account  for  goods  sold  by 
the  intestate,  who  died  in  April,  1845;  and  the  suil  was  com- 
menced in  February,  1S4G.  On  the  17th  of  that  month  the  de- 
fendant's attorney  served  a  copy  of  a  plea  setting  up  a  discharge 
under  the  bankrupt  act,  granted  in  November,  1843.  The  acting 
administmtor,  who  had  the  sole  charge  of  the  business  of  the 
estate^  sworo  that  he  had  never  beard  of  the  diachaijge  until  the 
plea  was  served. 

/.  Edwards^  for  the  plaintifis. 

N,  Hill,  Jr,  for  the  defendemi. 

By  the  Courts  Bbabdslby,  J.  The  plaintiffii  may  disoon- 
Ihiue  without  paytDg  costs  to  the  defendant  They  necessarily 
piosecuted  as  administrators  in  the  i^ht  of  Ifaeir  intestate,  and 
there  is  no  reason  to  believe  that  the  action  was  brought  wan- 

tonly,  or  that  it  was  either  commenced  or  conducted  in  bad  faith. 

(8  R,     ^15,  k  16,  17.) 

Motion  granted. 


Uiyiiizeo  by 


ALBANY,  APRIL,  184&  |0g 

Whitnfy  v.  ShuTrlt. 


Wbitmbt  v9,  Sbufblt. 

y/MK  the  atlomoys  live  in  different  places  and  i^sue  is  joiiicd  too  late  for  th« 
narice  of  notice  of  trial  by  Diail,  tlioygh  in  s<?aHOM  for  personal  service,  the  defen- 
dant will  not  be  entitled  to  judgmeut  as  m  case  of  luosuit  for  Dot  uoticing  and 
briiiging  tha  OMM  li  IrfiL 

•  t  a  pvt/ inowbf  to  Ml  mU«  pnoaadlaga  irM(ali^ 
wgBiaf  AfcrftiWMt  IfptirtictM^MrfifatMtiiiyto^M^ 
Bsxt  lanm  makapanoaalfarrioaof  Ui0  p^eci.  F<r  Rmwqv,  O.  X 

/.  Collier,  for  tho  ddeDdanl^  moved  for  judgment  as  in 
CAM  of  nonsuit,  ibr  not  noticing  the  cause  and  proceeding  to  trial 
it  the  Columhia  dreuil,  held  on  the  16Ui  of  March  last  Inoe 
m  joined  on  the  83d  of  FebnHuy  last. 

A'.  IJillj  Jr.  for  the  plaiiUilT,  read  an  affidavit  showing  that  the 
plaintiff's  attorney  resided  in  the  city  of  Albany,  and  that  the 
defendant's  attorney  resided  at  Valatie,  in  the  county  of  Colum- 
bia. He  said  there  was  not  time  after  tlie  issue  was  joined  to 
give  notice  by  mail,  and  the  plaintiff  was  not  in  default  ibr  omit- 
ting to  send  a  special  messenger,  or  otherwise  making  personal 
ssrvioe  of  a  notice  of  trial  ibr  the  March  circnit 

BaoM soir,  Ch.  J.,  was  of  that  opinion ;  though  he  thought 
there  might  be  cases  where  the  party  would  be  bound,  if  prac- 
ticable, to  malu'  personal  service;  as  where  he  seeks  to  take  ad- 
vantage of  some  irregularity,  not  affecting  the  merit8|  or  where 
be  wishes  to  be  relieved  from  a  regular  deiault. 

Motion  denied* 
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MaUcc  of  Ux^AiiK,  a  iioa-rtii>ideiiL  debtor. 

in  ftoeeeding»  by  alttdunent  ifiiiiit  abeoaodinif,  cbpe<al<d  noopiMidMl 
<*ldr»  &ero  h  ito  faiw  piwwnlieJ  williiii  lAidi  Hm  noCfM  leqnM  l^iheiUt* 

Aad  when  Ihe  Mllet  wis  poblubed  two  yeait  and  tmm  omtht  after  the  i^suin^ 

of  tn  attacbment  upon  whieh  the  itebtor's  property  «u  immediately  eeised ;  ktid 
that  the  offircr  had  not  his  jurisdiction  of  the  proceeding  by  the  delay,  and 
that  an  appoiatxuent  of  trasteoi  made  at  a  proper  time  after  such  publicatkm  wot 

▼alid. 

The  appoiniincnt  of  tniateea  in  such  a  proceeding,  where  the  olHcer  bad  acquired 
jmiedtclloo  to  inoe  the  attachment,  precludes  the  d«blgr  Unm  aUefii!|r  that  juris, 
dblion  had  been  Inrt  bj  m  sobsegoent  irregularity. 

Motion  to  set  aside  the  attachment  tod  ft]t)seqaent  pf ocsed- 
ings  against  dark,  who  was  proceeded  against  under  the  statute 

as  a  non-resident  dcbtor.(a)    The  application  was  mad6  to  a 


(^a)  Tlir  Jiufhnnlv  for  rn  1 1; o rr  tins  ;i[ijilirat[<):)  to  l!i is  <-ou rt,  is  found  in  '2  R  S.  13^ 
f)  f>8,  wltirh  proviJts  that  after  the  ripjM-^intrnent  of  fTijit'  i  H,  the  officer  before  whom 
the  proceedings  were  had,  aiiail  xrport  tiicm  Lu  Iho  supreme  court,  "after  which  (it 
ii  idd)  the  «op»em>  <owt  ■hall  hMwpAdSaSoa  vm  mth  pwengBp.**  TUthiit 
taan  lidd  t»  amhowa  tbawwrt  toegamint  Ihepiooaedings  fitini  tha  wiwwKwn^ 
•M  a»  Ml  thMii  liMi  «a  fliotIan»  if  fimnd  «m  (iklAtmcdefr^JMiS 
MM  mi  Im  «l»  Mrfttr  f/m«r<;  7 11.490;  iW  IA«  mM»  ^'AUte^idM;  5 
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Matter  of  CUik. 

judge  of  the  common  pleas  of  New-Tork  on  the  22d  May,  1841, 
who  on  the  same  day  inued  an  attachment  to  the  sheriff  of  the 
county  of  Bensaelaer  and  made  an  order  for  the  pnblieation  of  the 
proper  notice  in  the  state  paper  and  in  a  newspaper  in  New-Yoik^ 
and  in  another  in  Troy.  The  sheriff  seized  the  property-  of  the 
debtor  to  the  amount  of  J»2775j50  and  relurutid  ihc  miachment 
to  the  judge  in  June,  1841,  and  the  same  was  afterwards  filed 
in  the  clerk's  office  of  this  court  in  the  city  of  New-York. 
Nothing  further  was  done  until  the  6th  day  of  January,  1844, 
when  the  notice  was  published  in  the  paper  in  New-Yoric  On 
the  8lh  it  was  published  in  Ae  paper  in  Troy  and  in  the  state 
paper.  On  the  14th  day  of  December,  1844,  the  judge,  on  bei ng 
Annished  with  proof  of  the  publication  of  the  notice,  appointed 
three  trustees  for  all  the  creditors  of  the  debtor,  who  took  the 
oath  of  office,  and  on  the  26th  day  of  the  same  month,  the  judge 
made  and  filed  his  report  of  all  the  proceedings  had  before  him, 
to  this  court.  .  While  the  notice  was  in  the  course  of  publication, 
two  other  creditors  presented  affidavits  and  petitions  stating 
their  de«re  to  be  deemed  atlachuig  creditoxsi  pursuant  to  the 
thirty-seyenth  section  of  the  act  In  March,  1846^  the  trustees 
brought  an  action  against  the  sheriff  of  Rensselaer,  for  the  prop- 
erty seized  by  him  on  the  attachment,  which  is  pending.  '^I'hc 
error  alleged  was  that  the  delay  in  the  pubhcation  of  the  notice 
was  a  discontinuance  of  the  proceedings,  and  that  the  officer  bad 
lost  his  jurisdiction. 

M  fiU^  JI-.  for  Clark. 

A*     Man^  &t  attaching  cieditois. 

By  the  Court,  Jewett,  J.  It  is  conceded  that  the  papers  pre- 
sented to  tljc  olTiccr  were  sufficient  toconferupon  fiiinjurisdiction 
to  issue  the  attadiment,  but  it  is  insisted  that  the  appoint- 
ment of  trustees  was  unauthorized  and  void,  and  that  before 
that  act  was  done  all  right  to  proceed  further  was  lost  on 
account  of  the  delay  which  took  place  after  the  attachment  vna 
issued,  bofine  the  notice  was  published*  The  debtor  has  nine 
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months  after  the  first  publication  of  tfie  notice  to  appear  and 
discharge  the  attachment;  (2  R.  S.  8,  §  31 ;)  and  his  right  so  to 
do  is  to  be  stated  in  the  notice  \  and  if  he  fails  to  do  so,  and  the 
allachment  is  not  discharged  within  the  time  so  limited,  the 
officer,  within  three  months  after  the  ezpiratbn  of  such'  time^ 
vpon  proof  being  made  of  the  publication  of  the  notice,  is  to 
appoint  trustees.  (I  68.)  If  the  three  months  is  stiffered  to 
expire  without  an  appointment  of  trustees  being  made,  the 
attachment  becomes  void.  (§  59.)  The  slicriff  is  obliged  to 
retain  the  property,  or  its  avails  in  case  he  shall  sell  it,  until 
the  appointment  of  trustees.  {Id.  p.  4,  i  7.)  On  the  appoint- 
ment of  trustees,  and  their  taking  the  oath  of  office,  they  are 
deemed  vested  with  all  the  estate  of  the  debtor  from  the  first 
publication  of  the  notice,  (id  p.  41, 1 6.) 

It  Is  afgued  by  the  coimael  for.  the  debtor  that  a  necessary 
construction  of  the  statute  requires  the  notice  to  be  published 
before  the  expiration  of  thirty  days  from  the  time  the  property 
is  attnched  ;  for,  it  is  said,  if  a  vessel  is  attached,  whether  it 
belong  to  the  debtor  or  a  third  person,  it  may  be  sold  within 
thirty  days  aAer  the  seizure,  {id.  p.  7,  i  26^)  and  it  is  unreason- 
able that  the  title  to  the  property  of  any  one  should  be  changed 
without  any  sort  of  notice.  But  that  question  does  not  arise* 
'I'be  tide  to  the  property  sold  is  not  in  controversy.  It  Is  per- 
haps true  that  if  the  court  has  a  right  to  prescribe  the  time 
wuliin  which  the  notice  must  be  pLibli^lied,  the  periful  i>uggcsted 
might  as  well  be  fixed  as  any  other.    The  statute  no  where 
declares  when  the  publication  shall  commence,  though  il  pre- 
•eribes  its  contents,  in  what  papers  it  shall  be  publishedi  the 
«flbct  of  the  first  publication  on  the  debtoi's  property  and  on 
his  capacity  to  convey  or  encumber  it,  and  the  duties  and  lia* 
bilities  of  perwns  who  may  owe  him  or  have  his  property  in 
their  possession.   (H  S8,  31,  33,  34,  35.)   Until  the  notice  is 
published,  the  rights  of  tlie  debtor  over  his  property,  at  leixsi 
that  which  is  not  actually  seized  on  the  attachineiit,  are  unaf- 
fected  by  the  proceedings.    Important  rights  accrue  to  the 
creditor  by  the  publication  of  the  notice,  which  he  would  not 
YOL.IIL*  22 
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Mftller  of  GlMi; 

6thefwise  have,  and  it  seems  reasonable  therefore  to  snppose 
fhnt  the  legislnturfe  contemff!a(ed  that  the  interest  he  would  feel 
would  secure  a  proinpt  publicntion  of  the  notice,  and  would 
render  unnecessary  any  legal  provision  for  that  object  It  was 
probably  deenied  quite  smfficient  to  insure  diligence  in  thta 
tesffeoi  dh  (he  part  o€  the  creditor,  (o>  allow  the  debtor  the  right 
kt  d»po8e  df  his  property  mtSi  lh6  netide  was  published.  Them 
fe  Mififbigiiity  in  fhe  ettitule  to  cell  for  e  judlciM  eonstmeliiNi 
hhA  €oMe  the  oomrt  to  piesoribe  a  Hmit  vithtn  which  the 
riMfee  tnttst  be  published ;  but  we  imutt  give  effect  to  its  proTlsB 
ions  as  we  find  them  expressed,  whatever  may  I  c  our  opinioii 
of  their  wisdom,  leaving  it  to  the  legislature  to  amend  whatever 
may  be  found  defective. 

But  should  the  views  already  suggested  be  unsound,  there  m 
A  diffieoity  id  the  trmj  of  <Air  interferhig  after  the  appointment 
of  imiiteet.  flppobtment  of  troetese  is  itoade  <*coiicliiBtiio 
evMiMfe  ihet  the  debtor  tbeiiAu  mnlfted  was  a  coBoeAiedy  ab* 
HodtiAing  or  noiHtosident  debtor  within  the  mealing'  of  th* 
ibregtfing  pnyrisioiRi,  end  that  the  said  appom^est  and  all  <li« 
proceedings  previous  thereto  weite  regtrtar."  {14.  p.  13,  ♦  62.) 
The  effect  of  this  is  to  preclude  all  inquiry  into  ihe  regularity 
of  tlie  proceedino-s  previous  to  the  appointment  of  trastees, 
though  it  does  not  preclude  the  debtor  from  raisiiic>  qnoslion 
wb^ther  the  officer  acquired  jurisdiction  in  the  first  instance 
{See  In  ihe  matter  of  Hurd,  9  Wend.  466;  Matter  of  Favlh' 
HUt.AHUt,  Ma)  m  £Mk9tt  AmM,  (IB  Wend.  dSf%)  the 
ttskeur  of  a  »ote  awd  by  an  euduiw,  set  «p  a  ttabsfer  of  tide 
iMie  trMe  hi  the  haedi  of  tbe  psyee  by  finee  of  ptoceedfags 
Mdeir  (he  smtnte,  a«ld  the  domt  held  that  tlis  appointment  of 
trustees  in  that  proceeding:  was  ftrima  facie  sufficient  to  sJiott 
jnrisdiclion  in  the  ofTicrr  who  issued  the  attachment.  Hei-e  it 
is  admitted  that  the  o/ffcor  g-nined  juristlictinn  in  ihe  first  in- 
stance, and  having  issued  the  attachment  and  made  an  order  foi 
pnbfieatton,  and  the  attachment  having  been  executed  and  the 
aotiee  piibliBhedi  he  was  authorized  and  vsqiiired  to  appoidi 
tfHstees  within  a  specified  thne,  and  to  makd  and  file  his  re|wi^ 
all  of  which  he  baa  performed. 
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tt  it  shduld  Iw  eonceded  that  Ihiet^  Was  h  delay  not  trarianted 
by  a  proper  COTistrtictioli  of  the  itaftufe,  iii  the  pubftcatfoti  df  flK^ 
DOtice,  f  (HInk  it  was  onYy  an  trreglilarity,  whfefi  the  debfoir 

is  estopped  from  questioning  by  tlie  conclusive  evidence  which 
the  statute  attributes  to  the  appointment  of  trustees.  It  has 
been  held  that  an  irrenfularity  in  publishing  the  notice  Tindet  A 
ftiniilar  statute^  does  not  divest  the  officer  of  tlie  jnrisdictinn  fie 
had  once  gained.  {Cunningham  v.  Buckling  8  Cowen^  17% 
187.)  If  it  'v^eito  otti^m^se,  any  departufe  from  a  strict  coA- 
ibfttiity  with  the  statute  itt  the  progAiSsof  the  prodeedmg[  would 
proddce  a  sftniTar  f^sult.  Ic  was  to  prevent  silich  <foh^q\ience8 
ihat  Uie  legislature  precluded  the  debtor  frorti  raising  any  ques- 
tion as  to  the  regularity  of  the  proceedings  aftt-r  tlie  ii]>point- 
ment  of  trustees.  {Cnnningham  v.  Bucfdin,  sup.)  For  thosd 
reasons  I  am  of  opiDion  that  the  motion  ought  not  to  be  granted. 

Motion  denied. 

— -  —  *     •  .....  .   .  -  - 

The  Trustees  op  the  "Wilson  Collegiat^  Institute  vm, 
John  Yam  Horns,  clerk  of  f^iagara  Ca 

Tb*  nf  ooanty  olctks  for  Bearchins;^  nn-!  cprlifyincr  tlu^  title  of  »nd  incumhraDccB 
Qpon  rm]  mtnte,  are  nrch  ts  arc  allov^-oJ  by  the  act  of  184Db  ^StaL  p.  f&Ot  ^  1^ 
uo4  not  those  prescubcd      the  revised  slatates.(a} 

Appeal  from  the  taxation  of  a  bill  of  the  fees  of  a  county 
clerk.  The  appellants,  in  January,  1846,  requested  the  clerk  of 
Niagara  county  to  examine  and  certify  the  title  to  and  the  in- 

'   -  - 1  -  —  *-  -  ■        ■  •        ...  1 

(«)'nif  nrt  of  IBIO  rf'Tprrfd  fo,  •<«  mf'tTi^d  '*  An  net  to  rrdiic)*  ihr-  rr^pDir-  of  forp. 
tloain^  mortgage*  in  thn  court  of  rhmccrv,"  anri  all  its  provision'^,  cxrrpt  ihc  Innt 
upon  which  the  (jucslioa  arose,  reinte  to  the  forecloBure  of  mortgagea.  it 
baa  hcQoe  been  •ometiraea  supposed  thai  iho  searches  for  which  fees  arc  prescribed 
lib  that  Mctioo,  were  loch  onljr  aa  were  directed  for  the  purpose  of  instituting  soita 
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Trustees  ol  Uie  Wdaoa  GoUegiaUt  InsUlute  v.  Van  Home. 

cumbraDees  upon  a  lot  of  land  lying  in  that  county.  He  accord. 

ingly  made  a  search  and  certificate.  By  the  latter,  it  appeared 
that  lie  liad  examined  the  records  of  deeds  and  mortgages,  inclu 
ding  mortgages  to  the  commissioners  of  loans,  IVoiti  November 
1833,  to  the  date  of  the  certificate,  aod  had  found  only  a  deed, 
a  mortgage^  and  a  sheriff's  certificate  of  a  sale  on  ezeeution,  af* 
fecting  the  premises,  of  which  abaliacts  were  given ;  that  he 
had  examined  the  dockets  of  judgmentB  fi»r  two  yearsi  for  judg* 
meiits  against  one  person  named,  and  for  ten  yean  against 
another,  and  fonnd  none;  and  that  he  had  examined  the  files 
of  sheriff^  certificates,  of  notices  of  lis  pendens,  of  certificates  of 
officers  of  mutual  insurance  companies,  tlio  index  of  miscellane- 
ous records,  and  the  docket  of  collector's  bonds,  and  had  found 
nothing  affecting  the  premises.  The  sum  charged  and  tnxed 
in  gross  for  these  services  was  $6|05|  but  the  bill  did  not  spe- 
cify any  items. 

AL  T.  Bdynokbf'ht  the  appellants^  insisted  that  the  cleiM 
fees  for  searching  and  certifying  title  and  incnmbranoes,  were 
regulated  by  the  act  of  1840,  {Stat,  p.  290,  i  13J  and  not  by 
the  revised  statutes. 

N,  Hill,  Jr,  for  the  clerk. 

By  the  Court,  Jewett^  J.  If  the  fees  for  ail  the  services  ren- 
dered by  the  clerk  in  this  case  were  taxed  according  to  the  pro- 
visions of  tlie  revised  statutes,  the  amonnt  would  be  less  than 
the  sum  which  has  been  taxed.  But  the  act  of  1840  has  pro- 
vided a  dififerent  rate  of  compensation  (or  a  portion  of  themi  by 
declaring  that  the  clerks  of  counties  Sec.  shall  chaige  and  receive 
for  searching  and  certifying  the  title  of  and  incumbrances  upon 
real  estate,  ten  cents  for  each  conveyance  and  incumbrance  cer- 
tified by  him,  instead  of  fees  now  allowed  by  law,  provided  that 
such  fees  shall  in  no  case  amount  to  less  than  fifty  cents,  nor 
more  than  five  dollars."  (SiaL  1840,  p.  290,  §  13.)  Another 
act  passed  at  the  same  session  prescribes  the  fees  to  be  taken  by 
coimty  clerks  for  searching  the  dockets  of  judgments  and  do* 
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Crees,  viz:  for  five  years  or  less,  including  the  transcript  and 
certificate,  tw^euty-five  cents,  (Id.  p,  335,  §  33,)  and  the  fortieth 
section  of  the  same  statute  repeals  ao  mach  of  the  thirtieth  seo- 
tk>n  of  the  tide  of  the  revised  statates  piescribiDg  the  fees  of 
eertata  officers,  es  relates  to  the  fees  of  the  clerks  of  the  court  of 
common  pleas.  {Id,  p.  396 ;  2  /?.  iSH  639.)  But  the  legislature^ 
in  1844,  repealed  the  above  mentioned  thirty-third  section  of  the 
act  of  1840,  whicfi  leaves  the  fees  of  the  county  clerks  for  search- 
in<r  <hf?  dockets  of  judgments,  to  be  rtckom  d  according  to  the 
thirtieth  section  of  the  revised  statutes obove  referred  to.  {Stat. 
1844,  p.  92,  §  8.) 

The  fees  which  should  have  been  taxed  in  this  case  are:  for 
seaiching  and  certifying  the  title'  and  inctnnhrances,  four  con- 
veyances, to  only  being  certified,  according  to  the  thirteenth 
section  of  the  act  of  1840,  fi(\y  cents ;  for  searching  the  dockets 
for  judgments  against  one  person  for  two  years,  and  another  for 
ten  years,  five  cents  a  year,  sixty  cents,  and  for  the  certificate 
twelve  and  an  half  cents,  making  in  all  one  dollar  twenty-two 
and  an  half  cents.  The  act  under  which  the  taxation  was 
made  authorizes  an  appeal  to  the  court  {Stat.  1 844,  11 4,  $  2.) 
The  costs  must  be  retaxed,  unless  the  clerk  shall  submit  to  de- 
duct from  his  bill  all  except  the  amount  above  mentioned  as 
taxable. 

Ordered  accordingly. 


Thb  Supervisors  of  Onondaoa  os.  Brioqs. 

Where  the  m(fl  of  comppnsntion  for  attorneys  and  counsellorg  is  rh9n!^*»d  by  tha 
iegmtaturc  during  the  progress  of  a  suit,  Uie  costa  of  lucil  fluit  ore  to  be  tiixad 
according  to  the  statute  in  force  at  ita  termination. 

ilccordiitgljr  held,  that  where  a  suit  commenced  in  March,  1840,  was  settled  in  1845, 
bf  tt  ilqMihtiim  giving  the  plaintiff  tlM  tuaUt  ooets*  they  ought  to  be  taxed  u- 
eordmf  tothelbsbillamllwMtioriSIOaiid  1844wliiehiiei«tiMn  in  Ibreo. 

J.  J.  BriggSj  the  defendant,  in  person,  moved  for  a  re-taxatiou 
of  costs.  The  suit  was  in  assumpsit,  and  was  commenced  on 
the  20th  day  of  Ifarch,  1840.  It  was  compromised  and  settled 
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The  QnperriMri  of  QpondtgiK  0.  Briggn* 

ifi^  NoTO»]ber|  1$^,  pp  tbp  terms  of  Uie  defendant  p&ying  a  ciHPi 
tiinonai^ diuiwgoftwith  Ml  oimi.  Tins plain(iff9^lMeli 
wciie  tfuoid  in  tfnicji  la^t^  th^  s^Ypr^H  item  beipg  ft]]pwed«Cr. 
^rdiE^  to  thjs  rat^s  priescribod  Iprr  attorney  and  ^smi^el  kes 

the  revised  statutes  in  respect  to  all  services  performed  prior  to 
the  Istdny  of  April,  1S44,  and  aftqr  thai  day  according  to  the 
act  of  ISl'l.  {'StaL  ji.  402.)  The  cause  had  been  several  times 
t!^,  aud  oae  j,u^^.ejiU     this  a)ur(  ^ad  jay^»ed 

O.  F.  CkmBtock^  for  the  plaintiffi. 

By  the  Courts  Jewett,  J.  At  coramon  law  neither  party 
recovered  cost3  against  the  other.  The  right  to  costs  is  created 
by  statute  and  wholly  depends  upon  it,  and  the  right  does 
not  become  fixed  until  the  termination  of  the  suit.  The  recor- 
fl]ty,(lC  <;09ts  must  be  controlledi  A9  jo  it^ms  aud  the  rate  of  copi* 
|)ejQMtjon».by  the  «tatute3  in  force  at  the  tixpe  tbe  riglit  to  cosfa 
«9cja98|  or  at  the  time  of  taxatiop*  It  is  ^mpetent  for  fhje  Isfp^. 
]a|un%  B|  any  time  duiing  the  pro^^s  of  a  sqtt»  to  cmte  an. 
allowance  for  senrices  not  before  pnwided  for,  and  to  increnaa 
or  diminish, or  wholly  abolish  sudi  allowan<;es  as  existed  at  the 
time  the  suit  was  commenced. 

At  tlic  time  this  suit  was  brought  (he  fee  bill  contained  in  tiie 
revised  statutes  was  in  force,  and  it  continued  to  be  the  rule  so  far 
as  concerned  this  suit,  until  the  1st  day  of  April,  1844.    (2  R.  S. 
632,  kk  17, 18;  Stat.  1840,     336,  §  38;  StaL  1844,  p.  92,  h  8.) 
The  suit  having  been  commenced  prior  to  the  time  when  the 
act  of  1840  took  eflhet,  the  costs  Were  by  the  33th  section  ex- 
pieiriy  exempted  from  its  provisions;  but  when  thut  ceelkm 
came  to  be  repealed  by  the  act  of  IS  M,  all  the  provisions  of  the 
revised  statutes  regulating  the  coiii|H'ni^atioii  of  counsellors  and 
attorneys  in  this  court  became  extinct.    [Stat.  1840,  §  40.)  After 
such  repeal  there  was  no  statute  remaioiog  in  force  allowing  a 
party  to  recover  compensation  for  the  services  of  coiui sellers  or 
attorneys,  except  the  act  of  1840  before  referred  to.  But  befpne 
Ifal^  jBuit  was  terminated,  the  fees  prescribed  by  t(iat  act  wer9. 


£^  parte  Bennett. 

((hanged  in  some  respects,  by  an  act  passed  on  the  14lh  of  May, 
1844.    {iSlai.  p.  These  two  s.iatules  prescribed  the  rate 

at  which  all  llie  services  oi  attorney  and  counsel  rendered  in  the 
course  of  ihe  si^it  in  this  co^rt  ought  to  havo  been  tf^ed,  and 
tbere  wos  DP  other  act  lo  foice  wbe|i  tbe  suit  was  terminated 
or  whexk  the  costs  were  taxed  iw^it^  upon  the  subject.  (See 
7%e  Peoph  The  Herkimer  a  P*,  4  Wend^  21Q.)  So  far  as 
ftes  have  accnyed  ibr  senricea  Ihe  court  qf  errors,  the  fee  bill 
m  the  revised  statutes  contiuYxea  in  force.  (Siat  1840,  p.  336, 
i  39)    Tiiu  bill  niiiU  be  riii'UL;^cd  upon  ttieprincij^lcs  above  stated. 

Ordered  accordingly. 


i^jT  parte  Bennett  and  others. 

WojM  R  oonmitHioiNT  of  cogmMO  idiools  iritatod  to  pty  over  to     oAoh  of  • 
■diQol  &ftriet  sebool  moneys  in  U«  htndi,  whioh  had  beto  aiipoilianed  to  Ihp 

datrictt  held  tlut  an  appeal  would  lie  to  the  •uperiotend«)t  of  oommon  achooliL 
And  where  the  trutteea  of  the  district  brought  an  action  at  law  against  the  comtnia* 

sioner  for  such  rcfu.suil,  and  obtained  judgment  for  the  mnnry  withheld,  and  the 
court  certified,  pursuant  to  the  statate,  {Lntes  1811,  p.  2  13,  ^  33,)  that  if  npp^nrcd 
that  the  defendant  had  acted  in  good  faith,  held  that  the  plaintifia  were  not  enti- 
tled to  coats. 

Motion  for  a  mandamus.  H.  Bennett,  on  behalf  of  himself 
and  uihers,  as  relators,  moved  for  a  mandanius  against  the  judges 
of  the  court  of  coainioii  picas  of  Chenango  county,  to  compel 
them,  amoug  other  things,  to  restore  the  judgment  for  costs 
which  was  inserted  in  the  judgment  record  in  a  cause  in  that 
court  between  the  relators  as  plaintifis,  and  A.  B.  Burcb,  defen* 
dant,  which  had  been  stricken  out  on  motion.  That  action  was 
cpiQiinienced  by  the  plaiatifl^,  as  trnsteaa  of  a  school  district  in 
New  Berlin,  aj^rainst  Bnrch,  who  was  one  of  the  commissioners 
of  common  scliools  of  that  town,  before  a  justice  of  the  peace,  to 
recover  certain  school  moneys  apportioned  to  their  district,  which 
the  defendant  had  refused  iq  pay.   The  defence  $et  up  "vms^j 
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Ex  parte  Bennett 

that  the  superintendent  of  common  schools  bad  made  aa  oider 

amhoirizing  the  eommissionera  to  retain  the  school  inonoy  ap- 

porlioned  to  that  district  in  their  hands,  to  abide  such  order  as 
he  should  thereafter  make  in  the  controversy  which  had  arisen 
resjK-'Cling  the  same.  The  plainlifTs  recovered  before  the  justice, 
aud  the  defendant  appealed  to  the  cotnuion  pleas,  where  there 
was  a  verdict  and  judgment  in  his  favor,  which  this  court  re- 
versed on  error,  on  the  ground  that  the  order  of  the  soperinten* 
dent  was  void,  it  not  appearing  that  there  was  any  appeal 
pending  before  him.  {Ske  1  Denh,  141.)  A  venire  tfe  novo 
having  been  awardedi  a  second  trial  was  had  in  the  common 
pleas,  which  resulted  in  a  verdict  for  the  plaintiflb  for  $86,92 
damages.  The  court,  after  the  trial,  and  after  hearing:  counsel 
on  the  question,  made  a  certificate  pursuant  to  the  statute,  ( Laws 
1841,  212,)  siirticd  l  y  the  judges  and  enlered  in  the  miiiutes, 
to  the  eilect  that  it  appeared  on  the  trial  that  the  defendant  had 
acted  in  good  faith  in  refusing  to  pay  the  moneys  in  question  to 
the  plaintifls.  The  plaiutifis,  notwithstanding,  taxed  their  costs 
and  perfected  judgment  by  filing  a  record  for  the  foregoing 
amount  of  damages  and  costs  ;  and  the  common  pleas,  at  a  sub- 
sequent term,  on  motion  of  the  defendant,  ordered  the  award  of 
costs  to  be  stricken  out  of  the  record. 

Bij  the  Cour(,  Jewei  t,  J.  By  the  revised  statutes,  (1  R.  Sf. 
484,  §  90,)  it  is  provided  that  "  If  t!ic  moneys  apportioned  to  a 
district,  by  the  commissioners  of  common  schools,  shall  not  have 
been  paid,  it  shall  be  the  duty  of  the  trustees  thereof,  to  bring  a 
snit  for  the  recovery  of  the  same^  with  interest,  against  the  com- 
missioner in  whose  hands  the  same  shall  be,  or  to  pnrsne  snch 
other  remedy  hr  the  recovery  thereof^  as  is  or  shall  be  given  by 
law.*  Section  124  of  the  school  act,  {i  Jt  S,  2d  ed,  p.  481,)  as 
that  section  stands  amended  by  the  act  of  1830,  enacts  that  "Any 
person  cru  icciving  himself  nggrieved'' (among other  things)  co?i- 
cerning  any  other  matter  under  the  present  title,  may  appeal  to 
tfie  superintendent  of  common  schools,  whose  decision  thereon 
shall  be  final.'' 

Under  this  provision,  it  is  plain,  as  I  think,  that  the  contro- 
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irefsy  between  Ihe  trustees  of  this  ilistrict  and  Burch,  one  of  the 
oommissionefs  of  common  ecbools  of  New  Berlin,  in  legaid  to 

the  paying  by  the  latter  of  the  money  in  his  hands  to  the  former, 
wasamaitcr  vvhicli  Wcus  the  i>ubjcct  of  an  appeal  to  iha  superin- 
tendent of  commnn  soliools.    That  provisioii  was  intended  as  a 
cheap  and  ex|)edttioits  mode  of  settling  most,  if  not  a!!' of  tfie 
diiiicuUies  and  disputes  arising  in  the  course  of  the  execution  of 
the  law  ora^aBisii^  and  regulating  common  schools.  (Eastm 
CmUndtir,  11  Wmd.  91.)  By  the  kilomiog  {KOTiaioBit  the 
leyislaliiiie  hss  TirtOBUydBolaivd^thnt  wfaera  a  patty  will  foi!^> 
thai  coavenienA  neChod  of  a4ynthig  aueb  w  contioversy  as  the 
pneBent^  and  rsqsc  to-  the  ordinary  oonrt^  it  shall  be  at  hia  own* 
exfiense  as  regards  costs.   "  In  any  suit  which  shall  hereafter 
be  coiiiinenced  aj^inst  commissioners  of  cot  onion  schools,  or  of- 
ficers of  school  districts,  for  any  act  pi  i  fortncd  by  virtue  of,  or 
under  color  of  tiieir  offices,  or  for  any  refusal  or  omission  to  per- 
fofoiany  duty  eiijoined  by  biw,  and  which  migbt  have  been  the 
sobjoct  of  an  appeal  to  the  saperinteadenti  no  costs  ^ali  be  al- 
lowed to  the  plaiotiff  in  cases  where  tfa9eo«rlsM^  e0ff^  ik&t- 
it  €iifpeared  mt  Me  iKol  ^  ike  eau90,fhaiili»def0tulimU  aeied 
in  gaud  faith;  but  this  piDvision  shall  not  extend  tapeaahiev' 
*  nor  to  suits  or  proceedings  to  enforce  the  decisions  of  the  super- 
intendent."   {Stat.  1841, 242,  h  33.)    The  action  in  this  case 
was  confessedly  brought  against  the  defendant  for  a  refusal  or 
omission  to  perform  a  duty  enjoined  on  him  by  law,  as  a  com- 
missioner of  common  schools ;  and  not  for  a  psnalty,  or  to  en*- 
force  the  decision  of  the  superintendent;  and  the  court  ceiiified 
that  it  appeared  on  the  trial  of  the  eadse  that  tha  defendant  aelod 
in  good  &tth.  From  theee  ptovisbna  of  the  statute,  it  seems  lo 
me  to  be  obvious,  that  the  plaintiffs  were  not  entitled  to  lecovear 
any  oosis  of  the^sutt  in  the  osmmon- pleas.  Gjansequantfy^  tfatt 
eawrtrfcommltted  no  enor  in  ordering'  the  judgment  record  to  be 
corrected  hy  striking  out  the  clause  adjudging  costs  against  the 
defendants. 

Motion  denied.  ^ 

ToL.  la*  .  23 
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D0BEKU8  and  otbeis  99.  Kinnet  and  oihen. 

The  application  to  compel  (he  pl;iintiifto  shew  can??eof  action  mui  bO  IDSde  IB  til9 
first,  mslancf  to  a  judge  or  conirrjissionrr,  and  not  to  the  court 

The  part/  Ui^sjaiisikd  ^Mlll  ii>e  detenniaatloo  of  the  judge  can  bring  the  matter 
before  the  court  onl^  by  appoU. 

Trb  defendants  were  anested  at  the  snit  of  the  plaintiff  on 
a  capias  ad  respondendum  in  troyer,  by  the  eheriflT  of  the  city 

and  couiily  of  New-York,  and  committed  to  prison  for  want  of 
bail.  They  obtained  from  the  circuit  judg:e  an  order  that  the 
plaintiffs  show  cause  of  action,  and  why  the  delendants  should 
not  be  discharged  on  filing  common  bail ;  or  why  the  amount 
of  bail  ahonld  not  be  mitigated.  After  hearing  the  parties,  the 
judge  made  an  order  mitigating  bail ;  but  refused  to  discbaige^ 
the  defendants  altogether.  The  defendants  now  more,  withont 
any  reference  to  the  proceedings  before  the  circuit  judge,  that 
they  be  discharged  from  custody  on  filing  common  bail.  The 
motion  is  founded  on  affidavits  tending  to  show  that  the  plain- 
tiffs have  no  cause  of  action  in  trover,  and  consequently  that  ihe 
defendants  ought  not  to  be  held  to  bail. 

M  Sandford  4*  T.  JS.  TonUinam,  for  the  defendants 

Hitti  Jr,^XS,  Carpetiihri  for  the  plaintiffl.  The  defen- 
dants should  have  appealed  from  the  decision  of  the  circuit 
judge,  instead  of  making  an  original  molion«  By  omitting  to 

appeal,  they  have  acquiesced  in  the  order  of  the  circuit  judge. 
They  cited  4  Hill,  554  ^  6  u^.  568  j  3  u^.  455  j  1  Wend.  107. 

Sandford  in  reply.  The  defendants  need  not  appeal  in  such 
eaaes^  but  may  proceed  as  upon  an  original  application.  The 
praetioe  is  settled.  {Waikinmm  Laughim,  A  John,  307; 
BiniY*I\ndkenert5id*d&ii  Orah.Prae.lH.) 

By  the  Courty  Bronson,  Ch.  J.  Trover  is  an  action  in  which 
the  defendant  may  be  held  to  bail  as  a  matter  of  course.  (2  R. 
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Tliompson  v.  Valarino. 

348,  ^  7  )  And  in  such  cases,  if  the  defendant  wishes  relief,  he 
is  not  at  litx^rty  to  come  here  in  the  first  instance ;  but  must 
apply  to  a  judge  at  chambers  for  an  order  that  the  plaintiff  show 
cause  of  action,  or  that  the  bail  be  mitigated.  {Smiih  v.  NeweU^ 
7  Wend,  484.)  And  if  either  party  is  dissatisfied  with  the  de- 
cision of  the  judgfi  Che  matter  should  be  brought  up  by  way  of 
appeal.  It  eannot  be  proper  to  come  here  by  way  of  original 
application.  The  case  of  Watkinson  ▼.  Laughton^  (4  Jhhi, 
307,)  was  an  appeal  ;  and  in  Hart  v,  Faulk'encri{b  id.  362,)  the 
motion  was  tiiat  an  exonerelur  be  entered  on  the  bail-piece ; 
v/hich  was  nn  application  that  had  not  been,  and  could  not  be 
made  before  a  judge  at  chambers. 

The  motion  must  be  denied ;  but  without  prejudice  to  any 
filither  application  to  the  circuit  judge,  or  an  appeal  from  the 
order  which  he  has  already  made. 

Ordered  aooordingty. 


Thompson  va,  Yala&ino. 

Where  there  ia  a  jodgnent  against  several  as  joint  debtors,  those  not  brought  loto 
eoart  aie  nemtheleia  proper  partiee  to  join  io  »  writ  of  enor  to  levieir  tlv 
jodgmeal. 

And  wbore  (he  jttdgmmt  wm  agiioit  twe^  wd  tbe  one  iHii>  had  heen  Mfved  with 
fmemlimaglrt  errardoaab  the  other  h«viB|fi«fbwd  to  Aef^onainotfoiibj 
IImi  deftodeitt  in  Onw  to  qnash  tiM  writ,  that  a  rule  muei  ho  ontcrrd  requirtog 
the  other  party  to  joiOk  tad  that  pwaaadiofi  ha  atayad,  pamoBBft  to^S  &  fitt, 

9,  10. 

Where  one  of  several  defendants  prosecutes  a  'vvnl  nf  error  aionc^  the  other  deCoo* 

dants  arc  corni>ctcnt  smeti^  for  the  plaintiff  m  error. 
A  writ  of  error  to  the  common  pleas  or  superior  court  of  New-York,  need  not  bo 

aVawed  hj  Ibo  ooqit,  tboQgh  tba  enar     whiob  it  M  hnqgte    OM  of  tet 
BiaavrUof anwMTMiMMaaaitbaaBaarad  fay  tbaaBvL  PerlsmrTtX 

Motion  to  quash  a  writ  of  error,  issued  to  the  superior  court 
of  the  city  of  New-Tork.  Talarino  obtained  judgment  in  the 
court  below  against  Thompson  and  Mann,  in  assumpsit.  Mann 

was  not  served  wilii  process,  and  did  not  appear,  and  judgment 
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wcolered  a^uiMi.b«U)f.pliisuaBt  to  tbe  statute  relating  ta  jpial 
dxitam*  Thop^ft  med  oujt  t))Q  writ  of  error  in  his  own 
nam^  (ihov^  Maon  waa-  Uvipg,  ia  Uua  state  and  oapaUe  of 
conmtiog.  to  joiDj}  and  gara  a  bond  executed  by  bioaelf  an 
principal  and  Mann  and  another  peiyoq  as  snreties*  It 
proved  tbalt  JSann  had.  refuaed  to  join  in  the  writ  Thompson- 
assigned  far  error  that  he  was  consul  Ibr  the  republic  of  Ecua^ 
dor,  for  the  port  of  New-York,  and  not  liable  to  be  sued  in  the 
courts  of  tins  stale.  Tlie  motion  was  made  at  the  first  term 
ailt^  iliQ  wr^  wa9  returned. 

F.  Griffin,  for  the  defendant  in  error,  insisted  1.  That  ono. 
ot  two  defendants  could  not  maintain  a  writ  of  error ;  2.  That 
Mann  being  a  defendant)  there  ought  to  have  been  two  other 
sureties ;  3.  That  the  writ  could  nojt  issue  without  the  IteTo  of 
theoonrt* 

Emermm  4*  Prkhardf  for  the  plaintiff  in  enor. 

By  the  Caurtt  JewbtTi  J.  A  writ  of  error  can  only  be 
brought  on  a  final  judgment ;  but  where  snob  a  judgment  has 
been  rendered,  any  one  who  is  a  party  or  is  privy  to  the  record  and 
who  is  prejudiced  by  the  judgment  and  may  therefore  be  bene- 
fitted by  Its  reversal,  may  li  'mg  error.  (2  Sawtd.  46,  a.  note  (6); 
Id,  101,  note  (1);  Bac.  M.  Error^  B ;  Dale  v.  Roosevelt^  8 
Cowen,  333.) 

The  judgmetit  ui  llus  case  is  in  form  agiiinst  both  defendants; 
and  their  joint  personal  property  may  be  taken  for  its  satisfac- 
tion. (2  R.  S.  377,  i  1,  and  seq.)  In  Mason  v.  Denison,  {II 
Wend.  6l2f  S.  C.  in  erroTf  15  id.  64,)  two  defendants  againsi 
whom  judgment  had  been  obtained  as  joint  debloia  npon  asrvisa 
of  proeev  npoo  one^  joined'  in  a  writ  of  error  esrom  nobiti  and 
npon  jndj^ent  of  afltrmance  here^  they  brought  error  to  the 
eourt  for  the  correction  of  errors,  na  oljection  being  made  that 
the  one. not  served  with  process  was  improperly  joined  in  the 
•nit  I  do  not  see  but  that  the  party  not  served,  is  sufficiently 
aflfacted  by  the  judgment  to  enable  him  to  bring  error  therson 
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Tlie  Baok  of  Salina  «.  Abbot 

*Twc  toratlcB  m  itaqdlreD  Jb  it  tobd  given  oa  saing  out  a 
writ  of  etMir,  (2  it.  $L  995, '{ 26,)'antt  it  is  objected  (hat  Mann 
iNdng-One  of  Iftie  ddendaiifs  lb  the  judgment,  is  lol)e  regarded 
as  a  -principal,  'llife  writ  is  however  prosecuted  thus  far  by 
Thompson  alone.  Should  Mann  hereafter  become  a  party,  the 
i>ond  might  then  be  insufficient.    At  prdsent  it  is  regular. 

AgTiin,  it  is  said  that  because  error  in  fact  is  assigned  the  writ 
ought  to  have  been  allowed  by  the  court  A  writ  of  error  coram 
nobis  lies  in  this  couTt,  to  review  its  own  judgment  for  an  error 
in  a  matter  of  fact,  (11  John.  460 ;  14  id.  417 ;  20  iA  22  j)  and 
sikSi  writ  mtttt  be  allowed  by  the  toivti;  but  a  judgment  of  the 
common  pl(M8  or  the  superior  court  may  also  lie  leviewed  here 
for  an  error  in  Ikdt,  and  ihe  writ  in  such  a  case  need  not  be 
allowed  by  the  court,  butjnay  be  issned  like  other  writs  ef^rror 
to  these  courts.  (2  Jt  S.  595, 1 25.) 

This  is  a^ase  within  the imnasions  of  2  it.  9, 10, 

and  a  rule  must  be  entered  diiecting  Mann  to  appear  in  this 
court  on  the  first  day  of  the  next  special  term  and  joui  in  ihe 
writ  of  error  or  he  forever  precluded  fiom  bringing  another  writ 
of  error,  on  the  judgment  Proceedioj^  m  the  meantime  are  to 
be  stayed. 

Ordered  accordingly. 


The  Bakk  of  ksalina  vs.  Abbot  and  others. 

Ayamlaf  ■  jodgneathjoMornvanl  ddhndmti  wtiBgiiMwe  it,thoBgfctlie|Wrty 
ftfvug  teke  sn  w^ui—nt  of  it  to  hinMa¥. 

And  Ihe  jud|^ment  m  exlinffuiflhpd  thont^  it  w»«  sjniinst  th*^  msVi^  snd  BPfrpml  *n- 
dorsorg  ii(  ^  prnmi'^'ion'  note,  and  llir  paviTicnt  v/hs  rnad«  by  CIm  iMt OOdiOllOri  Wbo 
flodorseci  the  note  iot  tiic  accomratxialion  of  theuwkcr. 

A  oooft  of  U«  k  not  «Knpetttiit,  in  tinii »  mm,  -to  Wtrttal>4lie  party  oMkmg  flie 
pftymsflt -tot  ili0'|ririnliB 

T,  ffmrritf  on  behalf  of  Joel  Bathbone,  moved  for  a  perpetual 
ateyof  eicecution  in  this  cause,  in  theiiands  of  the  sheriff  of  Erie 
county,  and  that  the  judgment  be  cancelled  of  record.  The 
judgment  was  lendeied  September  3d,  1842,  on  a  note  made  "bf 
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Tbe  Bank  cT  8tIiM  «l  AMot. 

Abbot  to  the  order  of  W.  Hodga^  and  endorsed  by  him  and  W. 
^    Hodge,  Jr.  for  the  accommodation  of  the  maker.  P.  Hodge  pnr* 
chased  the  judgment  of  the  plaintifl&,  and  took  an  assignment  of 

it,  arid  afterwards,  W.  Hodge,  Jr.  one  of  the  defeiidaiils  and  the 
last  endorser  on  the  note,  purchased  and  took  an  assignment  of 
the  judgment  from  P.  Hodge.  Kathboue  obtained  a  decree 
against  W.  Hodge,  the  elder^  on  the  6th  day  of  October,  1842. 
The  judgment  and  decree  were  both  docketed  with  the  derk  of 
Erie  county,  in  the  same  order  In  which  they  were  entered. 
W.  Hodge,  senior,  has  veal  estate  in  Erie  county,  which  the 
sheriff  has  advertised  for  sale  on  the  execution.  The  covmsel 
of  llathbonc  maintained  lhat  ihc  judgment  was  extinguished  by 
the  assignment  thereof  to  one  of  the  defendants. 

M,  T.  Reynolds^  for  W.  Hodge,  Jr. 

By  ike  Courts  Jewett,  J.  At  law  it  is  well  settled,  that 
payment  of  a  judgment  to  the  plaintiff  or  the  owner,  by  the  de^ 
fendant,  or  by  one  of  several  defendants,  extinguishes  it,  although 
such  payment  be  made  by  a.  defendant  who  is  a  mere  surety. 
A  court  of  law  cannot  substitute  such  surety  in  the  place  of  the 
plaintiff,  and  allow  him  to  take  execution  upon  such  judgment. 
The  judgment  is  regarded  as  extinguished  against  alL  [Onta- 
rio Bank  V.  Walker^  1  Hillj  652.)  An  assignment  by  the 
plaintiff  or  owner  of  a  judgment  to  one  of  several  defendaots 
in  the  judgment,  works  the  same  consequence. 

Motion  granted.(a) 

(a)  WJu  rc  judrrinent  has  been  oblainod  arruinst  a  party  to  a  bjl!  or  note,  a  subse 
quent  party  dws  not,  by  paying  the  amount  and  taking  an  assignment  of  tlio  jodgf 
mentj  eztinguisii  it  {^Harger  v.  McCuUough,  2  Denio^  1 19, 122.)  So,  it  is  presumed 
if  aqmrale  judgments  w«n  neovered  by  the  bolder  againat  maker  and  endorser,  tlie 
latter  might  pay  the  jo^mut  agaimthiBMsif  wd  take  m  aiiignBieBt  of  thai  uSart 
theiDifceraadcnfbmft  bjaoMOiitioiiatoIhe^^  TtMprinc^al  cats  nail  tban> 
to  depend  apoo  the  efibet  of  the  joint  judgment,  wlrioh  oidiitariljr  oxtingoidiea  tko 
peaeadent  Bahifilies  vpon  wiiiob  it  was  reoofoied;  and  the  prntnion  in  the  «et 
thorizing  euita  agafast  dififarent  parUes  to  a  bill  or  note,  whieh  looked  to  preserving 
tlie  rights  of  snch  parties  as  between  each  otboft  il  eeenOt  ia  not  brand  eaoni^  te 
aeei  the  oaeeb  (^st  <Sta<.  1833,^.490.  ^  7.) 
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IN  JULY  TEBM,  1848. 


Van  Keuren  and  others,  superintendents  of  the  poor,  d&c. 

.JoaifSTON. 

Though  tiie  superintendents  of  the  poor  are  a  c(>r[)or:ition,  they  inny  nRvertheleM 
maintain  an  aclkm  in  tbeir  name  of  oflice,  (i.  e.  in  their  individual  names,  with 
tiMttddllioaof  their  nune  of  office,}  forthe  ooafwnonitf  pccMmdpropatybekmf- 
inf  totheeonnty. 

They  may  also  rot  figr  mob  an  h^vrj  in  lium  ooipoiwto  mme.  Per  BiABWuri  J» 

•  BaftaRtotlieUlBterO.P.  Tan  Kenieo,  Delam&ter  and  Con- 
stable^  sued  Minaton  In  a  jnstic^  court,  and  declared  as  super* 
intendents  of  the  ^!HX>r  of  Ulster  county,  against  the  defendant, 
late  keeper  of  tlie  Ulster  county  poor  house,  in  trover,  for  taking 
and  convertinor  certain  articles  of  furnitnrp.  beins:  property  be- 
longing to  the  county.  The  defendant  pleaded  not  guilty. 
The  plaintiffs  recovered  before  the  justice,  and  the  defendant 
appealed.  On  the  trial  in  the  common  pleas,  the  plaintifib  of* 
iefed  to  prove  that  they  wefe  the  snpermtendents  of  the  poor  of 
Ibo  ooonty,  and  thai  the  defendant  bad  taken  away  and  eon 
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Yaa  KewM  «.  Jalmiloii. 

verted  to  his  own  we  the  aitieles  mentioiied  ui  the  deelaiaiioiii 
end  thftt  tlie  same  were  pioperty  to  which  the  plaintiflb  were  en- 
titled as  soperintendents  of  the  jwor,  and  not  otherwise.  The 
defendant's  counsel  objected  .to  Jihe  evidence  on  the  ground  that 
the  suit  was  not  in  the  cefiporale  fuune  of  the  superintendents 
of  the  poor  of  the  county,  but  in  their  individual  names  with  a 
description  of  their  persons.  Tlie  court  sustained  the  objection, 
and  decided  ihaL  to  cniiLlc  the  plnintiffs  to  recover  on  the  plead- 
ings, they  were  bound  to  show  a  coin-rrsion  by  tlie  defendant 
of  their  Tidi  vidua]  pcoperty,  and  that  unless  tliey  could 'maintain 
the  action  without  proof  of  flieir  title  as  superintendents  of  the 
poor,  they  could  not  recover.  The  plaiutiflEs'  counsel  excepted, 
and  no  further  proof  being  given,  they  were  nonsuited* 

J,  CUe,  for  the  plaintiffii  19  error. 

FhiUortm  ^  FMer^  ibr  the  defendant  in  error. 

Bff  the  Ckmrtf  Be  ardslb  y,  X  By  the  revised  statutes,  county 
snpenntendents  of  the  poor  are  declared  to  **be  a  corporatiott  by 

the  name  of  the  Superintendents  of  the  Poor  of  the  county  for 
which  they  shall  be  appointed."  (1  Jl.  >S\  G17,  i  16.)  They 
possess  the  usual  powers  of  a  corporaUon  for  public  purposes, 
and  Hiaiiy  special  powers,  as  may  be  seen  in  the  section  referred 
to,  and  other  enfictments  on  the  subject.  Although  they  may 
»ue  in  their  corporate  name,  it  does  not  follow  that  the  action 
must  necessarily  be  brought  in  that  form ;  and  other  provisions 
of  the  statute  Oiiqpoqpsaly  decIarsAhat  actions  my  be  brought  in 
Ihe  indifvkhMl  'names  of  Ibeei^iiritttwidefilfj^  with  the  Addition 
of  tMrttaahs  <of  officii  :a8  in  (the  case  ww  Ivfoie  the  eouit. 

||6|  CbmmisftsMW  fif  M^tbwi^ys  of  CMMhUUY,  Pmkf 
f  idL  SiiBJ(a)  By  the  flinety-seeiBid  aMtmi  of  ihk  Article,  ^ 
tioBB  may  be  bowngliC  in  this  fone  nndsr  variovs  ebeomstaiieeB, 

end  amongst  othen^  ibr  any  iujories  idoive  4e  Ihe  property  or 


(a^  -Soe  aIm,  Agent  «f  JfimHt  FJieamai  l*risom  v.  Rtkemaa,  (1  Vntto,  239^ 
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rights  of  such  officers,  or  of  Ihe  bodies  representod  by  Ihom.*' 
Tilie  't»  0Ucb  'pessonal  properly  as  is  provided  for  ihe  use  df  llie 
^oor  of «  county,  or  made  by  Xhem^  is  vestiBd  iin  ihe  «uperiiileQ« 
ikfita  as  a  oopporation,  or  in  Che  oounty.  Bint  for  the  purpose 
'dr4)ringing  suit,  where  ftn«injuiy  has  been  done  to  fmch  prof>erty, 
llie  body  corporate,  or  the  county,  whichever  may  have  thetitk  j 
is  represented  by  the  supcrintendeuidi  in  tlieir  individual  and  of- 
ficial names.  (§  92,  supra.)  This  action  was,  therefore,  cor- 
rectly brought  in  point  of  form.  The  court  erred  in  Dousuiting 
the  piaintifi*s,  and  the  judgment  should  be  reversed. 

Judgment  reversed 


While Y  (fo  Whilet  vs,  Sherman  and  othefs. 

an  action  on  a  bond  given  pureuant  to  Q  R-  231,  §  33,  by  a  party  claiminf^ 
property  which  had  been  seized  on  un  attachment,  ibe  plaioU^  need  not  §htw 
jtiiMidic^ii  in  the  justice  io  tBsue  the  altuchmeoL 

EuuoR  to  tiie  Kini^s  common  pleas.  Whiley  Whileysued 
Sherman  and  the  other  defendants  in  error  before  a  justice  of  the 
peace,  in  debt  on  a  bond  in  the  penal  .*^um  of  $185.  It  recited 
thnt  the  plaintifl^  had  procured  an  attachment  to  be  issued  by  a 
jMioe  tf  the  peace  agamst  one  Plant,  upon  which  certain  goodft 
fmA  been  seized  as  the  property  of  Plamt^but  which  were  claimed 
byiSijerman,  and  was  conditioned  to  be  vdd  if  Sherman  shoald 
establish  that  he  was  the  owner  of  the  ^oods  seized,  at  the  time 
of  such  seizuii'.  in  ;i  suit  to  be  bron2:ht  on  the  lioud  w  iihin  three 
rjioriihs  from  its  dale,  or  in  the  case  of  his  faihne  \n  do  so.  should 
pay  the  value  of  the  fjoocls  with  interest.  (2  *V.  231,  §  33.) 
The  defendants  pleaded  jwti  est  factum^  and  2.  that  Sherman 
was  the  owner  of  the  goods ;  and  gave  notice  of  special  matter. 

The  plaintiffs  recovered  before  the  justice  and  the  defendants 
appealed.  On  the  trial  in  the  common  pleas,  the  plaintiffs  proved 
the  execution  of  the  bond  and  gave  other  evidence,  and  were 

Vol.  iU.*  24 


Digitized  by  Google 


136  CASES  IN  THB  SUPRBliS  GOURT. 


about  to  prove  the  value  of  the  property  attached;  when  the  de- 
feodants  objected  lhat  the  plaiotiA  were  bound  to  ah^v  juris* 
diction  in  the  jostice  to  isstte  the  attachment  The  court 
sustained  the  objectioni  and  the  OTidenee  suggested  not  being 
given,  they  charged  the  juiy  to  find  ibr  the  defendants.  Hie 
plaintifl^  counsel  excepted,  and  the  defendants  had  a  wdict^ 
upon  which  judgment  was  enteied. 

C.  C.  Egartj  for  the  plaiulilla  in  error. 

F.  R,  Sherman^  for  tlie  defendants  in  error. 

Br/  (he  Court,  Jewett,  J.  To  entitle  the  plaintiffs  to  recover 
it  was  only  necessary  for  them,  under  the  pleadings,  to  prove 
the  execution  of  the  bond  by  the  defendants,  and  the  value  of 
the  goods  seized  and  delivered  to  tlie  claimant  They  proved 
die  bond,  but  failed  to  prove  the  value  of  the  property,  the  court 
having  decided  that  such  testimony  was  improper  until  the 
plaintifi  had  produced  the  attachment  and  shown  that  the  jui- 
tice  had  jurisdiction  to  issue  it  This  decision  Is  supposed  to 
be  sustained  by  the  case  of  Human  v.  Brinkerhof,  (1  Demo, 
184.)  In  that  case  it  appeared  affirmatively  by  the  evidence^ 
that  the  justice  did  not  acquire  jnrisdiction  to  issue  the  attach- 
ment, fiiid  lluU  it  was  void.  It  was  not  there  held  lhat  in  ordci 
to  recover  upon  such  a  bond  it  was  necessary  for  the  plainiilT  to 
show  lhat  tliG  attachment  was  regularly  issued,  but  only  that 
where  it  was  proved  lhat  the  attachment  was  void,  the  plaintiff 
could  not  recover  upon  the  bond.  The  judgment  must  be  xe» 
versed. 

Judgment  levened* 
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VfooBTSR  ^  FftAM  B,  sumvon  of  Leggett,  99.  Jsmam  and 

others. 

Where  cross-notes  of  equal  amount  are  made  and  cxcharv'cd  by  the  makers,  each 
party  is  to  pay  the  note  made  by  hiiniel^  and  there  is  no  implied  contract  hy  the 
payee  to  indemnify  llie  maker. 

AMoidbgljf  wlMni  one  of  the  parties  to  such  an  exchange  negotiated  the  note  whioh 
banerivedf  ftod  at  nttiinlly  ptM  woA  look  H  up^  asd  iImi  owde  pajmonli  on  tbt 
Ml* flwda tgr bioiHif. and  nied  Um  olbar  paitj  to  flwaxeliaago/iriA*  mmtg 
ikM$fndom  kitomtntoUt  kilo  that  be  eoaM  notneorflr. 

Motion  by  the  plaintiffs  to  set  aside  a  report  of  referees  in 
lavprof  the  defendants.  The  declaration  was  assumpsit  upon 
the  money  coants,  and  the  plaintiffi  by  their  bill  of  particnlan 
claimed  to  recover  several  sums  of  money,  amounting  in  all  to 
f2724,40,  which,  as  they  alleged,  they  had  paid  on  their  own 
notes  lent  to  the  defeuduiUs.  Tlie  case  made  ly  the  evidence 
was,  that  in  the  sprino-  of  1837  the  plainijil's  and  defendants  ex- 
changed noteH,  each  firm  making  two  notes  piiyable  to  the  order 
of  the  other,  one  note  for  the  sum  of  $1784,40,  dated  November 
25, 1636,  and  payable  in  six  months ;  and  the  other  note  for  the 
sum  of  92236,16,  dated  April  13, 1837,  and  payable  ninety  days 
after  date.  Each  firm  immediately  negotiated  the  two  notes  it 
had  received  from  the  other.  The  defendants  then  failed ;  and 
when  iliLir  notes  came  to  maturity  in  May  and  July,  1837,  they 
were  taken  up  l  y  t'le  plaintiffs  as  endorsers.  The  two  notes 
made  by  the  plaintills  were  lent  by  the  defendants  to  Thomas 
W  Jenkins;  and  by  him  negotiated  to  the  Union  Bank,  N.  Y. 
When  those  notes  became  due,  Thomas  W.  Jenkins  made  an 
arrangement  with  the  Union  Bbnk  for  their  renewal  from  time 
to  time^  on  his  making  payments  of  from  ten  to  twenty  per  cent 
at  a  time,  as  he  shonid  find  it  convenient.  The  notes  were 
accordingly  renewed,  and  Jenkins  made  j)aymcnts  from  time  to 
time,  nntil  the  jv\ymenls  nmonnted  in  the  ne^^regnte  to  $2724,40. 
Jenkins  testified  that  he  received  the  money  to  mako  tfiese  pay- 
ments from  the  plaintiflk ;  and  the  claim  on  the  part  of  the  plain- 
tifib  was,  that  the  payments  were  made  by  them  through  the 
agency  of  Jenkins :  and  it  was  this  sum  of  money,  paid  on  their 
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own  notes,  which  the  plainiilTs  sought  to  recover  in  this  action. 
Evidence  was  given  upon  which  the  referees  found,  as  a  matter 
of  fact,  that  this  money  was  lent  by  the  plaintiffs  to  Jenkins,  and 
not  to  the  defendants.  The  refeiees  also  held,  that  the  original 
notes  being  eichimge  notes,  each  party  ivas  l)Ound  to  pay  and 
take  up  their  own  notes :  that  no  cause  of  action  could  accrue 
Ho  th« |>Uliotifi  for  money  paid  on  Ihetr  own  notes:  that  tbdr 
action  ^onM  'hfive  been  on  the  -ndtes  dT  <(he  ^efendatns.  "On 

tliese  nnd  other  irnninds  the  referees  reported  in  favor  of  iho 
defendants  i  which  report  the  plaintifs  now  move  to  set  aside. 

J.  W.  Gerard,  for  the  plaintiffii. 

Xf.  8,  MdioeUf  for  flie  defendants. 

fiy  Ms  £W<,.ERagnoS|  Qi.  J.  If  -the  refems  were  rijgftete 
finditig  th A  the  >money  which  the  plaintifiB  'seek  to  nooter  was 

lent  by  them  to  Thomas  W.  Jenkins,  it  follows  that  the  plaintiffs 
have  paid  no  money  on  their  notes,  and  the  whole  groundwork 
of  the  action  fails.  I  am  not  prepared  to  say  that  the  report  is 
so  clearly  against  ihe  weight  of  evidence  upon  that  point  that 
'we  should  be -warranted  in  soling  it  aside.  But  ifweassime 
that  the  referees  were  wron^  on  ibis  •^esfion  of  ibct,  they  weva 
ifdsinly  right  on  the  qneslisn  df  law.  If  lbs  )iiaintlfi  fmd  file 
money  io  question  thwkngh  ieMoMt  Shey  did  tiot  pny  at  <io  the 
VBe  of  the  deibndant$(,  but  in  discharge  of  their  own  obligation. 
The  original  transiiction  was  an  exchange  of  notes,  the  under- 
takii^g  of  each  party  being  the  considernlion  for  liie  undertnlcing" 
of  the  other.  Tiiis  was  a  sufficient  consideration  j  and  the  n(^s 
of  each  party  had  their  inception  as  valid  seotnrities  theoioBMnt 
die  exchMfs  was  made.  Bacfat 'firm  was  bMHid  to  ^y  itsiown 
Mies;  rand  the  plafntiflls  icamiot  iboover  agikinst  the  defend&nto 
for  tetTing  disehni^ed  thdr  own  undsnakmg.  Acomraet<Co 
inflemnify  is  not  implied,  where  there  is  an  express  engagement 
of  another  kind  ;  and  iiere  each  parly  is  under  un  express  oii- 
ga^emont  to  the  other.  If  the  plnintiffs  had  loaned  their  notes 
to  the  defendants,  a  promise  of  indenmity  might  htrvc  been  iin« 
^ied ;  sad  inoney  paid  by  the  plaitttifis  in  taking  oip  the  soles 
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would  have  been  paid  to  the  use  of  the  defendants.  But  each 

firm  made  iis  notes  for  value  received  in  other  notes.  It  was 
the  same  thin 2",  in  legal  effect,  as  though  the  value  had  been 
received  in  goods  or  money.  The  securilies  on  both  sides  were 
valid  the  moment  they  were  exchanged.  Tiie  plaititifis  had 
a  clear  right  of  action  when  they  took  up  the  notes  of  the  defen* 
dants  at  maturity;  and  their  remedy  now  should  have  beea 
upon  those  notes.  (I^tce  v.  Maiher,  3-  WentL  62 ;  Cameron  t« 
Chappell,  24  til.  94;  Rotfe  t.  Ct»sbm,2'H:  Blaeh.  570 ;  Bnd> 
Icr  V,  Bultivatit,  3  East^  72;  1  Camp.  179,  note;  llornhlower 
V.  Prmid,  2  B.  (J-  Aid,  327 ;  Cowlci/  v.  Dunlap,  7  T.  R,  565, 
per  Lawrence,  J.;  Spencer  w  Parry ^  Z  Ad.  i5*  EL  331.) (a) 
This  is  not  a.  mere  question  of  variance.  The  statute  of  limita- 
tions had  run  upon  the  notes  of  the  defendants  before  the  suit 
was  commenced.  The  plaintiff,  by  confining  their  claim  to 
the  money  paid  on  their  own  noteSi  which  had  been  paid  within 
six  years,  precluded  the  defendants  foom  setting  up  the  statute. 

It  is  urired  that  as  between  the  original  parties,  cross  notes  or 
acceptances  should  l>e  regarded  as  nccommodation,  in  contradis- 
tinction to  business  securities.  Bui  the  rule  is  settled  the  otiicr 
way.  Each  party  may  prove  the  debt  against  the  other  under 
a  oommiaeion  of  bankiuptoy*  And  although  one  party  salts  the 
note  or  bill  at  a  greater  discoimt  than  seven  per  centum,  the 
purchaser  will  acquire  a  good  title.  It  is  true  that  so  long  as 
the  securities  are  in  the  hands  of  the  original  parties,  they  will 
balance  each  other.  But  il  will  be  by  way  oi  set-off  j  and  no4 
on  the  ground  that  they  are  invalid. 

If  a  party  lend  his  note  or  acceptance,  and  take  a  counter 
aeciuity  of  the  same  kind,  by  way  of  indemnity  merely,  the  lent 
note  or  bill  will  not  have  inception  as  a  valid  security  until  it 
psBses  into  the  hands  of  a  bona  fide  bolder.  But  I  do  not-ooo* 
aider  this  a  transaction  of  that  kind.  Neither  firm  toek  tba. 
notes  of  the  other  by  way  of  indemnity  merely.  But  the  notes 
on  I  Kith  sides  were  made,  to  Ui  negotiated  and  used  as  valid 
socuruies. 

Mouon  denied. 
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Tlio  People  e.  Adams. 


The  People  w,  Adams. 


Tbe  juriidiction  of  the  coorts  of  tlils  state  over  crimes  is  limiird  to  such  as  are  ooa* 

niUcd  within  the  boundaries  ot  the  gtauv    Per  BBARD&mr,  J. 
But  poEMoal  presence  at  the  place  where     crime  is  committed  is  not  alwajs 


mmm  cf  an  iMtmnieaW  m  by  the  djeehatfo  of  •  gon  taking  efiet  ia  atnllMr 
vamtj,  «r  bj  «a  ionoecQt  living  ■genii  . 
WlHra  tbn  agMil  wto  4oM  the  Mt  ooMUtnting  dw  oAnott  it  himfdr  go^ 

principal  if  it  be  e  felony,  and  the  employer  is  an  accessory  befbie the  fact;  but  if 
it  be  a  misdemeanw,  both  are  principal  oflcndcn.   jPer  BkaimuTi  J« 

In  fhf  case  of  the  commission  of  an  offence  within  this  state  by  means  of  an  innocent 
agent,  the  employer  is  guilty  as  a  prinripn!  thotmh  he  did  no  aotin  tiue  State,  and 
was  at  iJi©  lime  the  offence  was  comniijh  li  m  anoLticr  gtate. 

The  offence  of  cheating  by  false  pretences  is  m  judgment  ol  iuw  couiuilued  where  the 
false  pretences  are  successfully  used  and  where  the  money  or  property  is  obtained, 
aftfaoogh  the  Amndorigbstod  and  wae  eonlrivedebewrbeM. 

Aeeordingly,  when  one  waalndieled  in  the  etey  ef  New-York  fiiroblainiag  money 
ftoma  firm  of  oonuniseioa  neiehento  in  that  oitjr,  bj  eshibitfaig  to  them  fielitioaa 
leeeiptfl  ngned  by  a  forwarder  in  Ohio  falsely  aeknowledging  the  detiTeiy  to  him 
^a  quantity  of  produce  for  the  oee  of  and  snljeot  to  tbe  order  of  the  firm ;  and 
the  defendant  pleaded  that  he  wae  a  natord  bom  citizen  of  Ohio  and  hnd  alwaye 
resided  there,  and  had  never  been  in  the  state  of  Ncw*York,  that  the  rcceiptf 
were  drawn  and  signed  in  Ohio,  and  that  the  offence  whs  committed  Ky  ihrir  be- 
ing pr^ented  to  the  firm  in  Ncw-Yurk  by  innocent  agents  employed  by  tito  de- 
fendant in  Ohio ;  held  that  the  plea  was  badj  and  that  the  defendant  was  properly 
indicted  m  the  city  of  New. York. 

Error  to  the  New- York  general  sessions.  The  defendant  in 
«rror  and  one  R.  R.  Seymour  were  indicted  in  the  sessions  for  nn 
offence  a<rainst  the  staUUe  (2  R.  S.  677,  i  53)  for  obtaining  money 
and  property  by  false  pretences.  The  indictment  contained  seven 
countSi  the  first  five,  which  are  substantiaUy  alike,  each  set  forth 
that  the  defeDdante  inlending  to  cheat  and  defiattd  Ferdinand 
Soydam  and  four  other  persons  named,  composing  the  firm  of 
Sttydam,  Snge  Go.  of  the  city  of  New- York,  commission 
merchants,  on  &c.  ai  the  first  ward  of  the  city  of  New-  York  in 
the  city  and  county  of  New- York,  did  lelurnoifsly  (fee.  falsely 
pretend  and  represent  to  those  persons  thnt  tlje  dt.fi.jidant  Sey- 
mour had  received  of  the  defendant  Adams  a  very  large  quantity 
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of  pork  and  lard,  in  good  order,  for  and  irrevocably  subject  to 
the  order  of  said  firm,  and  did  then  and  there  exfiibit  and  deliver 
to  the  said  firm  a  paper  writing  in  the  form  of  a  receipt,  signed 
by  Seymour,  which  is  set  out.  The  paper  is  a  fonfard^s  le* 
cmpt  dated  at  Chillioothe^  January  11th,  1844,  by  whicli  Seymom 
aclmowledfisesthathehas  received  from  Adams  several  thousand 
barrels  of  pork  and  lard,  which  is  particularly  described,  ibr  and 
irrevocably  subject  to  the  oi^er  of  Suydam,  Sage  A  Co.,  which 
he  agrees  to  forward  and  deliver  to  them  in  the  city  of  New- 
York,  tiiey  paying  charges  dec,  and  that  they  (S.,  S.  <fc  Co.)  are 
to  hold  the  property  for  sale  on  commission  and  to  have  a  licn 
thereon  for  certain  drafts  drawn  against  it  amounting  to  <^28,1G0, 
and  for  their  general  balance  against  the  consignor.  The  count 
alleges  that  S.  &  Go.  believing  the  said  false  pretences  and 
being  deceived  thereby,  were  induced  to  mfd  did  accept  in 
writing  five  drafts  drawn  by  Adams  on  them  for  the  aggregate 
'  atnount  mentioned  in  the  receipt,  which  drafts  nre  set  forth  ;  and  / 
that  the  defendants  did  "then  and  there"  by  means  of  such' 
false  pretences  receive  and  obtain  from  S.,  S.  Co.  itie  said  ac* 
oeptatices^  which  the  firm  subsequently  paid  in  fiiH.  It  then 
negatives  the  pretences,  averring  that  no  such  property  was 
received  by  Seymour,  that  the  receipt  was  fictitious  and  the 
statements  therein  utterly  untrue,  and  that  the  defendants  knew 
it.  And  so  the  jurors  <fec,  say  that  the  defendants  on  &c.,  at  ^'c, 
feloniously  (fee.  did  ol)tain  the  acceptances,  and  afterwards,  on 
dtc.  the  money  payable  upon  them,  willi  intent  to  cficat  and  de- 
fraud  8.,  S.  (fe  Co.  of  the  same,  against  the  form  of  the  statute 
&c.  The  two  other  counts  are  in  a  similar  form,  the  receipt 
being  for  other  property,  accompanied  by  drafts  for  (1^200. 

Adams  appeared  in  person  and  put  in  a  plea,  by  which,  after 
protesting  that  he  is  not  guilty  of  the  offences  charged  in  the 
indictment,  nevertheless  says  "that  he  the  said  defendant  was 
born  in  Ross  county  in  the  state  of  Ohio,  of  parents  residing  in 
and  then  heinii^  nitizpns  of  the  state  of  Ohio,  and  from  the  time 
of  his  birth  until  the  tune  of  the  exhibiting  of  this  plea  and  for 
and  during^  all  the  it  tr  rtnediate  times  he  was  and  has  been  and 
still  is  a  lestdent  o(  and  in  the  state  of  Ohio ;  that  at  the  said 
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several  times  when  the  supposed  oi&ncesset  forth  m  the  several 
counts  of  UiA  sadd  iadictment  were,  aa  therein  alleged,  commit- 
ted, be  vm-uoti  nor  was  he  at  any  time  prior  thereto  in  the  saadr 
city,  county  or  state  of  New- York  ;  that  the  said  several  wntiDgv 
caUed  recseiiiis  and  dcmfts^.set!  forth  iO'the  flekL  sodiotOMn^  were 
all  di&woi>  signed  and:  made  in  the  «dd-  conntf  of  Jlsm,  and« 
whilstphe  the*  said;  Adams  waa  feaideiit  therein;  and' that  the 
8bM  several  Teceipta  and  diafis  were  by  the  said  Adamepieaeiited 
in  die  city  of  New*Y^rk  to  the  said'  persons  so  using  the  name^ 
style  and  firm  of  Suydom,  Sage  &,  Co.,  through  the  instru- 
mentality  of  innocent  agenis  employed  by  the  said  AdamSy 
whilst  he  the  said  Adams  was  and  coiuinued  to  be  such  resi- 
dent of  and  personally  within  the  said  county  of  lio^a  in  tlie 
state  of  Ohio  aforesaid,  and  were  in  tlie  said  city  of  New- York 
presented  to  the  said  persons  so  using  the  name  and  lirm  of 
Suydam,  S«ge&^  Co.,  by  the  said  Adams,  thiougb  such  innocent 
agpntSfSEMl' the  said  persons  so  using  the- name  iVc.  then  and 
there  relying  on*  the  troth  of  the  same-  \me  deceived  and  de- 
frauded theieby and  the  said  seveial  supposed  offences  in  the 
said  ssveral  counts  of  the  said-  indictment  set  forth  weie  com* 
mitted  by  him  the  said  Adams  in  t^satd^city  and  coimty  of 
New*York|  by  his  causing,  and  prosurinf  the  same  to  be  done 
therein  as  aforesaid,  white' he  the  said  Adams  was  in  the  said 
county  of  Ross,  in  the  state  of  Ohio  aforesaid ;  wherefore  he  *he 
said  Aduiiis  ought  not  to  be  crimiiiaiiy  questioned  or  proceeded 
against  in  the  state  of  New- York  for  the  ^aid  acts  and  offences 
so  done  by  him  and  caused  and  procured  to  he  done  by  him  as 
aforesaid  while  he  was  so  resident  and  hoiug  in  the  said  county 
of  £oss;"  concluding  with  a  verification. 

The  distiict  attorney  demurred  to  tiie  plea,  and  the  defendant 
joined  in  demurrer.  The  general  sessions  gave  jnd^rment  against 
the  people  and  dischaiged  the  defendant,  and  (he  diatriot  attoi^ 
ney  in  the  name  of  the  people  brought  error  tot  this  court 

X  S*  WkiUngi  for  the  plaintiffs  in:  error.  The  ofience  in  thtr 
ease  was  commitled  where  the  false  pretence  was  need-  and' 
wfasie  the  money  warobtained;  and  thedtfimdant  wavconstrao* 
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tively  present  where  ilie  ollence  was  committed.    ( T/ic  King  v.  • 
BHsac,  4  Eas^i,  164  ;  TAf?  Pco/?/^  v.  Ralhbun,  21  e«<i.509, 
63^ J  of  Barkham^ied  V.  Parsoji^y3  Conn,  it  l\  Qon^  • 

( ray/or'«  K  C  Aq)..  l6»)i»aDt;oppos«d  tQ  tbi%40etrlM» :  • 
stal^  had  pns^  an  act  laakin^  thQ  ofiei>ce  «f  eouBter^UDg  tbo  , 

current  bills  of  the  sLute  indictable  in  its  courts,  though  commil- 
ted  ou^  of  the  state,  and  this  tlie  court  refused  to  uphold.  Here,-, 
however,  the  oflence  was  committed  within  this  state,  though 
theofiender  was  QptiKHmiJl^  b^ro»   If  the  rule  were  notas«p(i- 

Menr^  Sianbe/i/y  for  Uic  dcfciiduiU  m  error.    Tins  cast;  pre-  , 
sexijts  the  question  whether  a  citizen  of  one  state  while  actually  , 
present  thereiu  can  be  made  hable  to  the  criminal  laws  of  . 
another  state  for  an  act  begun  in  faof^iwn  state  but  consummateli 
by  bis,  «§eiUii  w  the  otber.  The  aeveml  8tiit«9.o£  Om  mim  w 
aovqfejfa.aud  indbptiideiity  mept  fof  Qatbnal  purppm  A 
cician^qf  one.alalQ  owes  no  aUegiaoee  to  tfie.'gttTernmiil  of 
another  while  he  lemaina  at  home.   There  is^  it  is  true,  a  tem- 
porary and  local  allesfiance,  when  a  cjti/.en  of  auolher  country 
comes  here,  whicli  renders  him  ameuable  to  the  criminal  laws, 
for  an  act  done  during  his  residence  within  the  hmlt&of  tb^ 
state. .  The  fact  of  allegiance^  general  or  apeciali  duterminea  tho 
quesUpQ  o£  liability  to  Uie  criminal  law«  of  a  partisuler  alalOb  . 
Tho  prwotttiQii  in,  this  oaieiMoka  to  extend  the  crimiiial  lawf . 
of  Ke^Yosk  ove«  a  oitiaeik  of  Ohio  by  the  fioticci  of  a  tinv$mo^  . 
tive  present.   This  cannot  be  sustained.   Allegiance  is  natunU 
or  local — the  former  every  one  owes  to  the  coimtryin  which  ha 
was  born ;  the  other  depends  upon  his  Ih  iini^  actually  present  in 
anothejr  state^    One  can,  no  more  owe  a  local  allegiance  to  two 
statefi  at  the  aome,  time  than  he  can  be  in  tmdiii^rent  places  at 
the  siune  moimt,  .Or4hwly  theaotneli  |«66ei|c«  Qf  the  of^  . 
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fender  in  the  state  whose  laws  are  violated  is  necessary,  bnt  thii 

is  not  uiufonnly  so ;  for  by  the  English  law  the  allegiance  of 
her  subjects  accompanies  ihem  wherever  they  go,  and  they  ^tq 
held  responsible  for  the  violation  of  English  laws  even  when 
out  of  the  realm.  {Surry's  Conjl.  of  Latoa^  k  22.)  PimtC8  also, 
for  peculiar  reasons,  ara  punishable  by  any  government  into 
whose  hands  they  may  fkll.  (4  BL  Com.  71.)  So  local  alle> 
giance  does  not  attach  in  all  cases ;  for  ambassadors  do  not  owe 
it  to  the  governments  to  which  they  are  accredited,  and  conse- 
quently are  not  punishable  there  for  their  crimes.  (1  KerWa 
Com.  38.) 

Tiieie  is  no  distinction  in  this  respect  hetwe&a  crimes  which 
imply  a  violation  of  the  duty  of  allegiance^  as  treason,  &c.  and 
other  criminal  offences.  In  The  King  y.  Depardo,  (1  Taunt. 
26^)  the  defendant  was  prosecuted  under  the  33  of  Henry  8th, 
which  gives  jurisdiction  to  a  special  commission  for  offences 
committed  abroad,  for  a  homicide  perpetrated  near  Canton  upon 
an  English  subject ;  and  it  was  heid  that  Inasmuch  ns  the  de- 
fendant owed  no  allee^iance  to  the  English  governmenl,  he  could 
not  be  tried  for  the  offence  in  England. 

A  further  argument  against  the  jurisdiction  now  claimed  ari- 
ses out  of  the  consideration  that  there  are  no  means  of  bringing 
the  offender  into  this  stale  to  be  tried  and  to  receive  punishment. 
The  constitution  of  the  United  States  and  the  act  of  congress 
relating  to  fugitives  from  justice,  apply  only  to  such  persons  as 
shall  have  "fled  from  justice  and  be  found  iii  anotlier  state." 
{Const.  U.  S.  art.  4,  §  2;  1  Store's  Laws,  284.)  To  reach  the 
case  of  this  defendant,  there  must,  in  addition  to  a  constructive 
|Kresence,  be  a  constructive  flight.  The  prosecution  must  con- 
«trae  the  defendant  into  the  state  for  the  purpose  of  committing 
dfae'Crime^and  straightway  construe  him  oat  of  it  for  the  purpose 
of  feaching  him  as  a  fugitive. 

The  English  authorities  relied  on  by  the  prosecution  all  re- 
late to  the  question  of  venue,  as  distinguished  from  the  consid- 
eration of  foreign  allegiance  and  jurisdiction.  Rex  y.  Johnson^ 
was  the  case -of  an  Irishman  who  owed  allegiance  to  the  king 
and  obedience  to^ha  laws  of  England,  who  'vas  indicted  in 
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London  for  a  lihol  written  in  Ireland  and  sent  to  uiid  published 
in  Loudon.  The  o trance  was  only  a  nrisdemeanor,  in  which 
all  concerned  are  principals,  and  it  was  held  that  he  was  prop- 
erly prosecuted  in  Eii2:lnnd.  The  Kinnr  y.  Brisac^  v/a?  the 
case  ofa  conspiracy  to  obtain  money  in  London  by  false  papers 
which  were  fabricated  on  board  a  British  vessel  on  tlie  high 
flea$  by  the  defendants,  who  wore  British  subjects.  The  ques- 
tion was  simply  whether  the  oflfence  was  triable  in  the  admiralty 
or  the  common  law  ooarts.  There  is  no  case  wheie  a  French- 
man or  other  foreigner  has  ever  been  held  liable  to  the  criminal 
laws  of  England  fi>r  an  act  done  m  his  own  country  or  consum- 
mated in  England  by  his  agency  whilst  he  lemained  beyond 
the  realm. 

The  American  cases  rcmajii  to  be  considered.  The  Co/n- 
monweaUh  v.  Gillespie^  wns  a  prosecution  against  a  citizen  ot 
New- York  for  selling  lottery  iiciiets  by  an  agent  in  Philadelphia. 
The  defendant  was  held  liable  ;  but  it  appeared  that  he  was  oc- 
casionally in  Philadelphia  arranging  with  lus  agent  ibr  the  sale 
of  tickets.  What  was  said  by  Duncan^  J.  in  giving  the  opinion 
of  the  court  was  a  mere  obiiar  dictum.  In  The  CommmweaWk 
Y»  Harvejff  the  defendant  was  indicted  in  Massachusetts  for  ut* 
tering  a  forged  draft  in  Boston.  The  defendant  forged  the  draft 
at  Albany  and  placed  it  in  the  hands  of  a  broker  there,  to  be  for- 
warded to  the  drawee  in  Boston,  where  It  was  paid  and  the 
proceeds  remitted  to  the  defendant,  who  did  pot  go  out  of  the 
state  of  New-York.  The  defendant  was  conrieted.  The  con- 
sequence of  this  decision  is,  that  the  defendant  would  be  liable 
to  be  piiaiiliL'ii  m  two  different  jurisdictions  for  llic  same  offence 
of  uttering  a  forged  paper.  The  conviction  in  Massachusetts 
would  not  protect  him  if  indicted  in  New-York,  ns  the  latter 
state  would  not  regard  the  proceedings  in  Massachusetls ; 
whereas  a  conviction  in  one  county  would  be  a  bar  to  a  prose- 
cution in  another.  In  The  People  v.  Rathbutiy  the  defendant 
was  indicted  in  the  county  of  Genesee  for  uttering  foiged  paper. 
He  mailed  the  paper  in  the  city  of  New- York  to  the  prosecutor 
at  Bstavia.  He  was  found  guilty  and  the  conviction  was  sua 
lained.  The  temark  of  the  learned  judge  who  delivered  the 
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opinioo  of  this  court,  that  if  the  defendant  were  not  held  liaUe 
'<one  who  was  ont  of  the  state  toightiaend  into  it  and' admin  is- ' 

ter  poison  with  inipunity,"  was  obviously  but  a  mere  diclum^  ' 
and  was  said  simply  for  the  purpose  of  illustration.  Every  act 
done  by  Kathbun  was  comdaitted  wliile  he  was  within  the  state 
of  New- York,  and  there  ^vns  no  question  as  to  absence  from  the 
state.  la  the  TWn  ^  Barkhamsted  Parsons^  the  defen- 
dant was  prosecuted  for  a  penalty  for  violating  a  statute  of  Con* 
necticHt  against  bringing  paupers  into  the  latter  state,  and  it 
appeared  that  the  defendant,  an  inhabitant  of  Massachusetts^ 
had  sent  a  pauper  into  Connecticut  by  his  son,  remaining  him-' 
self  at  home.  He  was  held  liable  under  the  maxim  qui  facit 
per  alinntf  facit  per  sc.  It  is  to  be  remarked,  that  the  pros- 
ecution was  not  by  indictment|  but  was  a  civil  action  for  a  pen- 
alty; that  tfie  offence  was  at  most  a  misdemeanori  where  there 
was  neveir  much  strictness  about  venue ;  that  the  court  does  not 
leferto  any  authority  to  sustain  its  deeisioui  and  that  thitlsi^im 
referred  to  was  misapplied,  even  if  the  act  of  the  defendant  had 
been  done  in  another  county  in  the  same  slate  ;  for  the  act  of 
procuring-  a  guilty  agent  to  commit  the  offence  was  in  itself  a 
distinct  misdemeanor,  triable  in  the  county  where  the  procuring 
took  place.  But  furtheri  the  court  in  which  this  case  was  ad- 
judged does  not  pay  any  regard  to  state  jurisdiction  or  state 
lines.  In  Tke  Siaie  JBIAur,  (3  Omn.  185,)  it  was  hdd  that 
stealing  a  horse  in  Rhode  Island  and  bringing  him  to  Connecti- 
cut was  a  theft  in  the  latter  state.  It  was  said  it  had  always 
been  so  considered,  and  1  Mass.  115,  and  2  id.  14,  lo  the  same 
effect,  were  cited.  These  cases  proceed  upon  the  idea  lliat  the 
common  law  doctrine  respecting  counties  applies  to  the  several 
states  of  our  union.  Thh  is  clearly  erroneous.  {iSce  note  lo 
I  Mm.  116;  2  John.  477 ;  11  Wend.  129 ;  and  2B.&^^ 
1 4.)(a) '  But  thesci  cases  are  not  strictly  applicable  to  the  quea* 
tioQ  under  considetationi  for  the  defendant  does  come  within 
the'tenritory  of  the  state  where  he  is  prosecuted,  and  thus  ven« 
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dtrs  himself  amenable  to  its  laws.  Tlie  important  objection 
of  a  foreign  jurii>diction  and  the  waiU  of  allegiance  could  not 
arise. 

The  doctrine  upon  which  the  defendant  insists  hns  boen  re- 
cognized iq  several  cases.  In  Ex  parte  Smilh,  (6  Law  Report- 
er,  57,)  it  appeared  by  the  return  of  a  habeas  corpus  issued  by 
.tbe.circuit  court  of  the  United  States  for  Illinois,  that  Smith  tvas 
,  10  custody  upon  a  requisition  of  the  governor  of  Missotiri, 
chaiged  with  being  accessory  before  the  fact  to  an  assault  w'ith 
intent  to  kill  commuted  by  one  Kockwell  in  Missourf,  Smfth 
not  having:  been  personally  in  that  state.  He  was  disdiAfged 
on  (bogiDUnd  that  he  owed  no  obedience  to'the  taWa  of  Mtasouri, 
and  that  the  only  right  which  the  citizens  of  that  state  had  Was 
to  insist  that  Illinois  should  compel  her  citizetfs  fi>  forbear  to 
annoy  her.  In  The  Slate  Y."Knight^{Tdyloi*s' C  PeportSj 
05,)  the  deftii  l  ujt  was  indicted  under  a  statute  of  lhat  state  for 
counterfeiting  out  of  the  state  with  iiitcntto  defraud  the  citizens 
of  the  state.  He  was  found  guilty,  but  upon  full  consideration 
the  court  refused  to  under  judgment  and  discharged  him. 
Taylor  J.  in  giving  the  opinion  of  the  court  said  :  "The  states 
axe  lo  be  considered  with  respect  to  each  other  as  indei)endent 
flOTereignties  possessing  powers  completely  adequate  to  their  own 
goyemment ;  in  the  exercise  of  which  they  are  limited  only  by 
the  nadiDe  and  objects  of  government,  by  their  respective  con- 
stitutions and  by  thatof  the  tJnIted  Stiftea.  "Crimea  wHL  mis* 
demeanors  committed  within  thie  limits  of  each  are  piu&tohaUe 
only  by  the  jurisdiction  of  that  state  whi$re  they  arise Ibr  the 
right  of  punishing  being  founded  oni!y  oti  (he  consent  of  the  cit- 
izens express  or  implied,  cannot  be  directed  against  those  who 
never  were  citizens,  or  who  likewise  committed  the  offence  be- 
yond ilie  territorial  limits  of  the  state  claiming  jurisdiction.*^  ' 
.  There  are  many  decisions  denying  to  the  penal  laws  of  a 
country  an  extra-territorial  <  (!( ct.  In  FoUiott  v.  Ogdcn,  (1  H. 
Bl.  123,)  the  court  of  conuiiou  pleas  in  England  refused  to  give 
effect  to  an  act  of  attainder  of  the  state  of  New- York,  by  force 
of  which  the  l)ond  upon  which  the  plaintiffs  sued  was  vested*  in 
the  people  of  this  state.  See  also  Mutstyn  v.  FabrigoBt  {Cowp, 
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161,  176,  per  Lord  Mansfield;)  CommonweaUh  y.  Greerij  (17 
Mass,  615 :)  Sieehs    iS!m«/^  (£»ai9  Meporisrj  vol,  7,  p.  461.) 

It  is  aigued  that  unless  the  jurisdiction  hm  assumed  is  sua* 
tained,  there  will  be  a  fiiilufe  of  justice  where  a  crime  is  com- 
mitted in  one  stale  by  the  instrumentality  of  a  person  residing 
in  tinother;  and  the  extreme  case  is  put,  of  a  person  siiooiing 
cnotlicr  across  liie  boundary  line  of  a  state.  ^Ve  deny  that  the 
o&nce  is  commited  where  the  act  is  consummatei  even  where 
the  question  is  one  of  mere  Tenue.  By  the  common  law  the 
jury  cannot  inquire  of  an  act  done  out  of  the  county  for  which 
they  sit*  The  English  books  are  full  of  cases  where  there  has 
been  a  failure  of  justice  from  this  cause,  and  the  remedy  has 
been  from  time  to  time  provided  by  act  of  parliament  Treasons 
committed  out  of  the  realm,  murders  by  a  subject  committed 
abroad,  offences  committed  on  the  borders  of  counties  and  on 
roadsy  &c  passing  through  several  counties,  are  instances  of  this 
class  of  cases,  where  the  legislature  has  interposed  to  prevent  a 
Culure  of  justice.  In  7%s  Sing  r,  Alsapf  (1  S^ow,  339>) 
where  an  offence. was  committed  by  diooting  a  gun  from  one 
county  to  another,  it  was  held  that  the  offender  must  be  indicted 
in  the  county  where  the  ollender  stood,  {See  al^u  Grosvenor 
V.  The  InJtahUants  of  St.  Augustine^  12  East,  244.)  In  the 
case  supposed  of  a  person  in  New  Jersey  shoolnig  a  citizen  of 
New- York  across  the  boundary,  that  crime  should  unquestiona- 
bly be  punished.  By  the  common  law,  the  courts  of  New  Jer- 
sey would  have  jurisdiction,  or,  if  there  is  any  doubt  of  this^  that 
state  should  have  a  statute  adapted  to  the  case.  This  state  can 
protect  her  own  citizens  by  requiring  other  states  to  punish  such 

offenders. 

If  the  jurisdiction  claimed  by  the  prosecution  is  sustained,  it 
will  be  subversive  of  state  sovereignty.  A  citizen  may  be  pun- 
ished for  an  act  commenced  in  his  own  state  and  entirely  inno- 
cent by  its  laws;  but  which  being  consummated  in  another 
state  through  the  mail  or  some  other  innocent  agency,  and  being 
in  violation  of  some  positive  law  of  the  latter,  of  which  he  was 
in  complete  ignorance,  will  subject  him  to  arrest  as  a  fn;^itive, 
and  to  puuisiimeiii  by  a  foreign  law  to  which  he  never  owed  obe 
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dience.  This  conid  nni  be  tolerated  even  if  limited  to  ofiences 
nuUwn  in  9C  and  those  which  are  punishable  every  where ;  but 
the  principle  would  equally  extend  to  misdemeanors,  and  offen- 
ces created  from  motives  of  local  policy.  This  court  has  decided 
that  the  power  to  demand  fhgitives  under  the  act  of  congress 
extends  to  misdemeanors,  {Ex  parte  Ctarki  9  Wend*  221,)  and 
if  the  prosecution  in  this  case  shall  prevail,  the  Jaws  of  the  sev- 
eral states  prohibiting"  by  penal  laws  the  passing  of  bank  notes 
of  particular  denominations,  may  be  executed  against  citizens  of 
States  which  have  no  such  laws,  but  who,  for  purposes  of  busi< 
ness,  have  remitted  the  proscribed  bills  to  places  where  these 
laws  prevail ;  and  so  of  a  large  numher  of  other  cases. 

The  doctrine  Is  still  more  startlmg  when  its  application  it 
considered  in  reference  to  the  states  where  slavery  existi^  and 
where  very  severe  laws  are  in  force  against  whatever  may  tend 
to  excite  the  slave  to  resistance.  A  paper  or  pamphlet  sent  by 
mail  may  bring  the  party  sending-  it  within  the  operation  of 
these  laws,  to  which  he  never  by  any  implication  assented,  and 
which  he  may  never  have  heard  of. 

It  is  submitted  that  the  considerations  which  have  been  urged 
aye  conclusive  to  show  that  the  plea  Is  a  perfect  answer  to  the 
indictment 

Gr.  Wood^  (same  side.) 

Ogden  Hoffman,  in  reply.  L  It  is  evident  from  the  lan- 
guage of  the  statute,  that  the  offence  was  committed  at  the  place 
where  the  money  was  obtained.  Every  persoUi  who  with  in- 
tent,'' 6cc*  shall  Main/*  to.  <*d)aU  he  puntshed,"  dtc  The 
offence  is  dbiaininff  the  money  or  property  or  the  signature  to 
a  written  instrument ;  and  this  takes  place  when  and  where  the 
person  defrauded  parts  with  his  property  to  or  for  tiie  nse  of  tlie 
offender.  Upon  i^eneral  principles  of  law  also,  an  ollence  con- 
sisting of  several  parts  is  committed  where  the  enterprise  is 
consummated.  In  usury  it  is  where  the  money  is  received ; 
{Fiskfir  V.  BeasUy,  Doug.  235 ;  Scoii  v.  Brest,  2  7.  A 
838 ;  Scurry  v.  Eremant  2  B.^  P.  381 ;)  and  so  in  cases 
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of  eiiibtzzlement,  (3  id.  596 ;  2  Leach,  9TA ;)  and  in  ihdictmeBtE 
for  conspiracy  to  obfaui  money,  {The  King  v.  Brisac,  4  Ea$ty 
164;  People  v.  Matheri  4  W^ttrf.  229,  269 ;  Rer  v.  l-Pa^^Dw, 
'  1  Camp.  216.)  If  a  than  on  sh6re  kill  another  on  the  high  «eas^ 
il  is  of  admimlt^'jarifldictioa.  (CoomM  com,  Lmh^E d  L, 
4SS.)  '  So  if  one  Ufatfdyig^  mxmt  e&uhty  riimrtaiRiBB  Che  mmy 
Hoe  and  kill  tdiellter  in  a'<£ii^iit"Ooiinty,  it  is 'murder  in  tba 
Jatter  county.  {1  (kitty's  Cn  L.  Rile^^s  td.  148 ;  The  King 
"^i  Brisnc,  supra  ;  Res  v.  Jdknsoin,  iy  £)ast,  583 ;  ReT  v.  Miin- 
ion^  1  Esp.  62.)  The  case  of  Rex  v.  yl/yo/?,  (I  Shower,  339,) 
cited  tor  the  defendant,  is  not,  when  piiopedy  understood,  hostile 
to  this  doelriiie.  The  indictment  was  under  a  stalnte  mtddng 
it  «D*bflSiilfle  to  jftot^' 'wild « Aiitf  sM.  'The  case  lamed  od-the 
bAclof  the^wttdvAoofiii^i  iHiidi  ^as^aiin^e  actdnd  xsbdUrlia 
Iwiiimwd'only -^hfli8'  the*  offimder  stood* 

•2.  The  crime  having  been  committed  hete^  and  by  means  ot 
an  innocent  agent,  the  employer  themefore,  thou^+i  absent,  is 
principal  offender,  arid  is  deemed  to  have  l  een  prrsonnlly  pres- 
ent. To  assert  the  contrary  is  to  hold  that  there  may  be  a  crime 
wtthoiii  a  criminal.  The  fnnoeent  agent  is  hot,  of  iNMiiMi'an 
offender)  aodif  die  9uilt|i  jndomii^  is  no^  tbere  is  no'oneailiift- 
ble,  though  there  is  a  conceded  crime.  But  it  Is  cleir  apM  em- 
thority  that  the  employer  is  a  principal  oflbnder.     If  A.  lets 


out  a  Wild  beast  so  that  any  is  killed,  A.  is  principal  though  ab- 
sent, for  the  instrument  crtnnot  be  a  principal."  (1  Hale^  P.  C. 
615.)  kSo  if  ono  lays  poison  by  whicfi  another  take  it  and  is 
poisoned,  he  is  a  principal  where  the  poison  is  taken.  {Foster's 
C,  L.  349,  and  see  also  1  Hale,  514 ;  Deitcm*8  Justice^  C.  106, 

9^}  I  CSi.  Gr.  JL  ^mi  2  AfH/P.  ClltO;  1  \£eM^  tA) 
TbesaMeprineiple  'was^isdiictly  lecogni^ld  in  IflB  Ftttp^r, 

Rathbun,  (21  Wend.  528;)  In  misdemeanors  the  procurers  are 
guilty  as  principals,  whether  the  immediate  agrent  be  guilty  or 
innocent,  but  in  feionies  if  the  otfence  is  committed  by  a  guilty 
egent,  the  procurer  is  an  accessory  before  Uie  fact ;  if  by  an 
noceUt  Agent,  he  is  a  principal.  This  is  abundantly  ishown  by 
te^ttutbofities'iieforted  tb^  ftt  the  kttorease^  i^hleh  is  tiie^M 
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'Hinder  consideration,  he  who  procures  the  act  to  be  done  is  in 
'  judgment  of  Taw  present  at  its  commission,  and  he  will  not  be 
'  permitted  to  deny  that  he  personally  committed  it  at  the  |)Iac6 
'  wiMfre  it  iras  dome,  the  maxim  heing  crimen  trahit  peraondm, 

S.  'It  is,  h6wev«ry  coriteixided  that  the  ptiiieiple  does  not  apply 
^ Habere  the  person  sotight  tobe  charged  was  not,  yr?ien  theaet 
'Was  <iommfttei9,  a  citizen  of  the  state  or  resident  within  its  terri- 
'  tory.    It  is  said  that  in  order  to  be  amenable  to  our  laws  lie 
Huist  owe  a  natural  allegiance  to  tbe  government  by  reason  of 
'his  birtli  in  the  state,  or  a  temporary  or  local  allegiance  arising 
out  of  his  residence  here  when  the  act  was  done.   It  is  sub- 
mitted that  no  such  exception  exists  upon  principle  or  authoritf. 
'Tbe  bases  referved  to  iii  the  opening  atgument  do  not  |^roce^ 
upon  the  grctind  of  allegiance,  but  upon  the'  principle  beiora 
VIown ;  and  in  hdne  of  them,  with  a  single  exception,  Was 
"the  distinction  insisted  on  by  counsel  or  considered  by  the  couit. 
Tiie  cases,  it  is  argued,  only  settle  venue.    "Wliat  is  venue? 
It  is  not  merely  the  detennination  of  the  place  of  trial  upon  mo- 
tives of  expediency  or  convenience,  but  the  judgment  of  the  court 
as  to  its  jurisdiction  over  the  offence  and  the  offender.  One 
Vh^in  judgment  of  law  is  absent  from  the  comity  when  an  of- 
'Miiee  is  oommitled,  cannot  be  tried'  tii  that  cbunty,  whethier  he 
'tW  in  art  adjoining  county  or  in  nhoth'er  stale  or  country,  dn 
the  other  hand,  if  in  judgment  of  law  he  is  present  at  the  com- 
mission of  the  offence,  notwithstanding  his  actual  personal  al> 
sence  from  that  place,  he  is  triable  there;  and  it  is  equally 
Imniaterial  whether  such  absence  is  in  an  adjoining  county  or 
'beyohd  the  boundaries  of  the  state.  The  single  inquiry  is,  did 
^  teciiM  (iommtt  the  offence  With  hi  tbe  county — in  fact  or  m 
e5iitemplatioQ  oflaW?  This  determines  his  liability  to  trial 
itfid  punishment*  here.  It  has  been  'sViown  Upon  well  settled 
prmciples  and  abundant  authority,  that  the  defendant  conimitted 
the  offence  charged  in  the  city  and  comity  of  New- York.  This 
%l6ne  ^\VP9.  the  court  below  jurisdiction. 

Allegiance  is  immaterial,  unless  the  crime  charged  involves  a 
breach  of  allegiance.   "  Allegiance  is  the  tie  or  ligamen  which 
Mids  the  subject  to  the  king  in  return  for  that  protection  wbkli 
ToL.  IIL*  26 
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the  king  afibrds  the  subject."  (1  Bl  Com,  366.)  In  treason 
and  crimes  in  the  natare  of  tieason,  the  breach  of  all^g^ce  is 
the  essence  of  the  offence^  and  to  tender  the  offender  liable  he 
mast  owe  all^iance ;  and  hence  indictments  for  these  offen* 
ces^  and  these  only,  conclude  conira  UgeaniUB  dt^Uum  simb. 
(4  fd.  91.)  The  doctrine  of  allegiance  is  sometimes  resorted 
to,  to  extend  the  jurisdiction  of  the  court  to  a  particular  class 
of  offenders,  or  to  characterize  and  'add  enormity  to  anotlier 
class ;  but  the  absence  of  that  obligation  has  never  been  invoked 
to  give  impunity  to  a  criminal  otherwise  punishable.  Allegiance 
may  give  the  court  jurisdiction  over  an  offence  committed  be- 
yond the  territory  of  the  government  for  which  it  sits;  but  the 
want  of  it  can  never  be  a  defence  against  a  prosecution  for  a 
crime  committed  within  its  lim its.  Instead  of  inquiring  of  us  for 
an  instance  where  in  a  case  like  this  a  conviction  has  been  hady 
the  defendant's  counsel  should  himself  have  cited  one  where  a  pSi^ 
son  guilty  in  this  manner  had  been  discharged  upon  the  defence 
now  interposed.  Sir  Michael  Foster,  in  his  discourse  on  high 
treason,  after  showmg  that  ambassadors  and  spies  taken  in  time 
of  war  cannot  be  convicted  of  that  offence^  for  the  reason  that 
they  owe  no  allegiance  to  the  state»  proceeds  thus :  *<But  iot 
murder  and  other  offences  of  great  enormity,  which  are  against 
the  light  of  nature  and  llie  fundaiuctilal  laws  of  all  society,  the 
persons  mentioned  iu  this  section  [that  is,  persons  owing  no  al- 
legiance] arc  certainly  liable  to  answer  in  the  ordinary  course  of 
justice,  as  other  persons  offending  m  the  like  manner  are.  For 
though  they  may  be  thought  not  to  owe  allegiance  to  the  sove- 
reign,  and  so  to  be  incapable  of  committing  high  treason,  yet 
they  are  to  be  considered  as  members  of  society,  and  conse- 
quently to  be  bound  by  that  eternal  universal  law  by  which  all 
civil  societies  are  kept  together."  (Fkteiet^s  C  L.  ISa)  The 
late  Mr.  Justice  Cowen  evidently  understood  the  law  to  be  as 
we  contend  it  is.  In  The  PeopU  y,  RaMuUt  speaking  of  th« 
effect  of  a  contrary  rule  he  says:  ''In  that  way  one  laAo  is  shI 
of  the  state  may  send  into  it  and  administer  fatal  poison  with 
impunity  to  every  one  concerned  :  for  the  innocent  agent  could 
not  be  punished.   So  ol  uttering  forged  paper  through  the  post 
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ofliea  The  venue  must  be  laid  where  the  letter  is  delivered, 
and  the  oflender  cannot  be  allowed  to  gainaay  the  fitet  that  he 
waa  penonally  pteaent  and  hiinielf  committed  the  crime  where 
it  is  received.  1%$  soma  rvU  obtains  between  county  and 
connty."  (21  Wend»  640.)  In  ite  v.  .Mfwon,  the  point  upon 
which  the  deftndanfs  counsel  rely  in  the  case  under  consider- 
ation, was  distinctly  taken  on  behalf  of  the  accused.  His  coun- 
sel conlonded  that  the  defendant  was  commorant  in  Ireland 
before  ami  ai  ihe  time  of  the  commission  of  the  offence,  and  that 
he  was  an  Irisliman  and  owed  no  alleg-iance  to  Eng^h'sh  laws. 
But  Lord  Ellpnl)orongh  said  tfje  argiiui*  iit  n  su  d  wfjolly  on  the 
supposition  tiiat  the  defendant  owed  no  obedience  to  the  law? 
of  this  part  of  the  united  kingdom,  and  therefore  had  been  guilty 
of  no  crime  against  them.  Such  a  defence,''  he  said,  "  if  it 
could  be  in  any  formaTailable  at  law,  is  matter  of  absolute  bar.'' 
The  case  went  off  on  other  grounds^  and  when  finally  tried,  this 
defence  appears  to  have  been  abandoned,  although  be  was  de* 
iended  by  very  distinguished  counsel  and  was  himself  a  justice 
of  the  common  pleas  of  Ireland  (7  Easi^  68.)  In  Th»  VhUed 
SMm  Davies,  (4  SumnoTi  485,)  the  deiendant  was  accused 
of  shootiojE^  from  an  American  ^ip  and  killing  a  man  on  board 
n  foreia^n  schooner.  Mr.  Justice  Story  said,  "  the  act  was,  in 
cotitcniplaiioii  of  law,  done  where  the  shot  took  effect.  He 
would  be  liable  to  be  punished  by  the  foK  12:11  government;" 
though  in  tlie  particular  case  he  refused  to  give  him  up  for 
trial.  The  reasoning  of  Mr.  Justice  Cowcn  in  The  People  v. 
McLeodf  (25  Wend.  483,)  is  strongly  in  affirmance  of  the  prin- 
ciple for  which  we  contend.  ^<  I  entertain  no  doubt  (he  said) 
that  whenever  nn  indictment  for  a  murder  committed  within 
our  territory  is  £ound,  and  the  accused  is  arrested,  these  circum- 
stanoes  give  complete  jnriiidiction."  (/ci.  p,  601.)  There  could 
be  no  pretence  that  he  owed  allegiance  to  or  was  under  the  pro- 
tection of  our  government.  He  came  in  the  teeth  of  allegiance 
and  was  tried  because  he  had  committed  a  crime  over  which  the 
court  had  jurisdiction.  In  another  place  he  says :  "  Suppose  a 
prisoner  of  war  to  escape,  and  that  on  his  way  home  and  before 
he  crowed  liic  line,  1^  should  set  iirc  lu  a  iarm  iiuuse  la  tiie 
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•night  and  kill  the  inmates;  is  there  a  doubt  that  he  might ]iwp- 
erly  be  convicted  of  arson  and  murder  T  {Id,  p,  60^)  MThil 
alli^^lanee  is  due  from  a  prisoner  of  war,  wlio  claims  no  pioM^ 
Hon,  which  is  its  price,  and  whose  residence  here  is  compelled  fey 
ihjk.power  which  claims  the  right  to  pnniA  him? 

IVhile  the  defendant^  counsel  has  fiiited  to  produce  a  case  to 
which  the  principle  for  which  he  contends  has  prevailed,  weare 
enabled  to  ibrnish  the  three  followinsr  ndjodieattons,  each  of 
which  is  directly  in  point.  In  Barhhamsted  v.  Parsotn^  (3 
Conn.  1,)  tho  dclciidant  si  nt  a  jxiuper  from  Massachusetts, 
where*  he  resided,  into  Coniiecticnt,  by  his  son,  a  minor,  con- 
trary to  a  penal  statute  of  the  latter  slate.  The  snnio  (jcU  nce 
set  up  in  the  case  before  the  rourt  was  made  and  overruled. 
Hosmer,  C.J.  said  :  "He  who  does  an  act  in  this  state  by  hfs 
agent,  i":  <^onsideredasif  hehad  done  it  in  his  own  proper  pennon." 

In  The  Commonwealths,  Gillespie^  ij  Ser^ff,^  JtawlejAS%} 
selling  lottery  tickets  in  PsnnsyiTania  by  a  person  residing  in 
Mew-Yotir,  through  the  agency  a  c\&k,  was  held  to  subject 
the  offender  to  indictment  in  Pennsylvania. 

l%e  Commantfiealth  v.  Harvey j  (8  Anur,  ^trUt^  69,)  was  de- 
cided by  a  criminal  lawyer  ^of  great  learning  and  experience. 
An  indictment  was  found  in  Massachusetts  against  a  resident  of 
New- York  for  uttering  forged  notes  in  the  first  mentioned  state, 
through  an  innocent  agent,  tlic  defendant  all  along  remaiinnrr  in 
New- York'.  The  rase  wiis  very  fully  considered,  and  JuHnre 
Thatcher,  in  accordance  with  the  doctrine  for  whicli  we  conu nd 
and  Ttpnn  the  authorities  upon  which  we  rely,  held  the  defen- 
dani  guilty  in  Massachusetts. 

The  case  of  The  State  v.  Knight,  (I  Taylor's  N.  C.  Rep.  6,) 
referred  to  on  the  other  side,  is  entirely  inapplicable.  A  law  ttiat 
obtaining  money  by  false  pretences  in  Ohio,  or  that  thecommis- 
sion  of  any  other  cnme  there,  should  be  punishable  hens,  oonld 
not  be  supported.  The  prosecution  does  not  contend  for  sn^ 
a  doctrine.  But  such  was  the  case  in  North  Carolina,  ^nie 
case  cited  from  6  Law  Reporter,  66,  is  of  the  same  character, 
and  both  cases  affirm  the  principle  for  which  we- contend— ^that 
crimes  committed  within  the  state  are  punishable  there,  whe^r 
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ccmmitted  by  citizens  or  strangers.  The  CfiSQt  of  JScovilU  y» 
CanJUld,  (14  John.  338,)  and  TAe  CommanweaUh  T.  (TrMii^ 
(17  itfa«9.  515,)  are,  it  is  submitted,  quite  ibreign  to  the  present 
disciissaon.  In  the  first,  H  was  held  that  penal  laws  haire  no  exfn 
territorial  effect,  and  in  the  other»  that  one  state  vriM  not  inflict 
the  ^nnishment  which  another  goyernnient  has  oSixied  to  a  • 
crime  comtnitted  and  prosecuted  within  its  ItmitSi  tJiou^^  such 
punishment  he  a  disqualification  to  exercise  some  of  this  oiduwy 
rights  of  a  citizen. 

The  citizens  of  each  slate  are  entitled  to  all  tlic  privileges 
and  irniiiunilies  of  citizens  of  iho  several  states.  {Consi.  of  the 
U.  S.  art.  4.)  If  entitled  to  the  privileges,  ought  they  not 
also  to  be  liable  to  the  penalties  incnrred  by  viohitifMis  of  llie 
law  of  any  state  when  comniitied  within  its  territory,  though 
tfief  DOay  reside  in  another  state  ?  If  the  several  states  of  the 
anion  were  ibrejgn  states^  a  citizen  of  one  who  should  violate 
the  laws  of  another  state  ought  upon  the  principles  of  the  law  of 
nations  to  be  punished.  Judge  Story  says  that  jntemational 
law  is  based  upon  the  doctrine  that  each  nation  ought  to  render 
justice  to  every  other,  in  order  that  it  may  receive  justice  in  re* 
turn.  {Conjl,  LawSf  p.  34.)  The  reason  applies  with  greater 
ibree  to  states  owing  obedience  to  the  same  constitution,  of  like 
interests — of  like  "privileges" — of  like  destiny. 

We  contend  for  nothing  which  would  juipair  the  sovereignty 
of  Ohio,  We  can  enforce  nolhinsf  agoinst  her ;  but  if  her  citi- 
zens forsake  the  sphere  of  liieir  allegiance  and  her  protection, 
and  reach  ont  their  arms  to  violate  our  laws,  the  "protection" 
due  to  our  own  citizens  as  the  price  of  Meir  allegiance,  demands 
that  such  violators  be  punished ;  and  to  deny  them  such  protec- 
tion wonld  be  to  sever  the  ties  which  bind  our  people  to  their 
goTemment. 

An  argument  against  the  jurisdiction  now  claimed  is  attempted 
to  be  drawn  from  the  provisions  of  the  fedeml  constitution  le- 
ipectin^  fugitives  from  justice ;  and  extreme  cases  are  put  ofexe* 
entive  requisitions  by  which  persons  may  be  taken  {torn  the  state 
In  which  they  reside  to  answer  for  ounces  merely  malum  pro- 
kibitumt  created  by  statutes  founded  on  local  policy,  of  the  ut- 
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istence  of  which  they  had  never  heard.  It  may  be  that  the 
executive  of  the  state  to  which  the  requisition  is  sent  ouo:ht  to 
hesitate  where  the  offence  is  df  the  character  referred  to  ;  but  no 
evil  need  be  feared  where  the  remedy  is  applied  to  offences 
against  the  fundamental  laws  of  all  society.  In  respect  to  offences 
'  'like  this,  Qgainst  commoD  honesty  and  Che  institutions  of  all  civil- 
ized  nations,  the  offender  has  a  monitor  within,  to  afford  him  all 
needful  information  of  the  provisions  of  the  code  which  he  is 
accused  of  violating. 

/?//  ihe  Courts  Beardsley,  J.  The  intent  to  cheat  and  de- 
fraud, and  the  falsity  of  the  pretences,  as  alleged  in  the  indict^ 
ment,  are  virtually  conceded,  for  they  are  not  denied  by  the  plea. 
And  the  acts  alleged  to  be  criminal  are  expressly  admitted  to 
have  been  done  and  committed  by  the  defendant  in  the  city  of 
New-Tork,  through  the  instrumentality  of  innocent  agefits,  the 
defendant  at  that  time  being  in  the  state  of  Ohio.  No  question 
was  made  on  the  argument,  as  to  the  form  of  the  indictment  or 
the  plea  ;  and  tlie  only  point  to  be  dpcided  is  whether  here  was 
an  offence  committed  by  the  defendant  "  within  the  boundaries 
of  this  state."  (2  R.  S.  697,  §  1.)  If  so,  he  may  be  tried  and 
punished  here ;  but  if  not,  he  is  entitled  to  an  acquittal,  however 
infamous  the  fraudulent  transaction  to  which  he  was  a  party 
may  have  been. 

The  crime  charged  in  this  indictment  is  a  statute  oflence. 
Suydam,  Sage  <fe  Co.  were  induced  by  false  and  fraiidnlent  pre- 
tencf^s  to  sign  certain  written  instruments,  nnd  to  part  with  larrro 
sums  of  money.  The  fraud  may  have  originated  and  been  con- 
cocted elsewhere,  but  it  became  mature  and  took  effect  in  the 
city  of  New-York,  for  there  the  false  pretences  were  used  with 
success,  the  signatures  and  money  of  the  persons  dcfmuded  be- 
ing obtained  at  that  place.  The  crime  was  therefore  committed 
in  the  city  of  New- York  and  not  elsewhere.  (2  R.  S.  ^77y  §  53 ; 
1  Chit.  Cr.  Lrtw,  Ath  Amer.  erf.  191 ;  Rex  v.  Bnttery,  mentioned 
hy  Chief  Justice  Ahhnft  in  Th'i  Kingv.  BunleU,  4  B.  iS'  A.  95.) 
And  of  this  crime,  thus  connnitted  within  the  hmits  of  this  slate,  . 
taking  the  facts  charged  and  admitted  to  be  true,  th»  defendaal| 
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hn  mf  op)oioD,  was  plainly  gollty^  althoiigh  at  the  time  of  ita 
perpetration  he  was  oat  of  this  state  and  within  the  limits  of  the 
stale  of  Ohio.  The  intent  to  eheat  was  his ;  the  fraudulent  con- 
trivance was  his ;  and  by  agents,  acting  within  this  state,  for 

him  and  under  his  authority  and  guidance,  themselves  innocent 
of  all  fraud,  were  ihc  false  pretences  used  nnd  the  crime  fully 
consummated.    He  nnd  he  alone  was  therefore  the  guilty  party. 

This  coiK  liisiou  is  certainly  sound  in  morals  and  reason,  and 
it  should  b<^  so  in  law.  The  immediate  actors  in  effi^clmg  (he 
fraud  were  entirely  guiltless:  they  were  but  instruments  in  the 
hands  of  the  defendant,  and  wholly  unconscious  of  the  part  they 
were  made  to  perform  in  his  guilty  plot.  A  areat  fraud  was 
thus  perpetrated  in  this  state,  and  maimed  or  impotent  indeed 
most  our  law  he,  if  the  contriver  of  the  mischief,  hy  whose  ef- 
forts alone  the  cheat  was  ejected,  can  escape  punishment  on  thd 
ground  that  he  was  out  of  the  state  when  his  fraudulent  maehi« 
nations  were  concocted,  and  when  they  took  eflect  within  it 

Personal  presence,  at  the  place  where  a  crime  is  perpetrated,  / 
is  not  indispensable  to  make  one  a  principal  offender  in  its  corn- j 
mission.  Thus,  where  a  gun  is  fired  from  the  land  wliich  kills 
a  man  at  sea,  the  offence  must  be  tried  by  the  admiralty  and 
not  by  the  common  law  courts;  for  the  crime  is  committed 
where  the  death  occurs,  and  not  at  the  place  from  whence  the 
cause  of  the  death  proceeds.  And  on  the  same  principle  an 
offence  committed  by  firing  a  shot  from  one  county  which  takes 
effect  in  another,  must  be  tried  in  the  latter,  for  there  the  crime 
was  committed.  (1  Chii,  Or*  Law,  155,  191 ;  United  States 
?.  Davis,  2  Sum.  485.)  In  such  cases  the  offender  is  an  imme- 
diate actor  in  the  perpetration  of  the  crime,  althon^h  not  per- 
sonally present  at  the  place  whera  the  law  adjudges  it  to  be 
committed.  Ho  is  there,  however,  by  the  tnstrnment  used  to 
effect  his  purpose,  and  which  the  law  holds  sufficient  to  make 
him  personally  responsible  at  that  j)lact;  for  liie  act  donn  tliere. 

But  crimes  may  be  perpetrated  tlirough  the  iuslrunicntality  of 
livino'  aeents  in  the  at)scnee  of  the  principal,  and  our  law  books 
nrn  full  of  sn^h  eases.  Where  poison  is  knowinirly  sent  to  be 
administered  as  medicine,  by  attendants  who  are  ignorant  that 
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it  is  poison,  and  dcajLii  ensues,  the  person  who  thus  procures  the 
poison  to  be  taji^.is  guilty  of  xatjf4ef»  .  So- where  a  child  with-  . 
out  discretion,  an  idiot  or  a  madmaOi  is  induced  by  d  tliii<d 
person  to  do  a  felpoious  act,  the  instigator  alone  is  guilty,,  ^oid 
although  not  presetit  at  th^  per|i|9tiatipQ  of  tbe  cripge^  lM  is 
principai /feloQ.  XFp^s  Cr.L,mi  IBMs  P.C  617;,1 
CL  aL  191;  1  Ci^ir«^«.P*  (7.924  B9ginay,mehady^  , 
9d.(jrP.  356;  C(mnumuwUtkv  tSU,!!  jUcMt.  130 ;  iSkl» 
phatt^  Cr»  L.  7, 141.)  This  is  on  the  cotain^n  law  priDcipl«, 
qui  facit  per  aliuntj  facit  per  se^  which  according  to  the  late 
Chiaf  Justice  Jlosmer  of  Connecticut,  'Ms  of  iuiivaiH.i[  ajiplicu- 
tion,  both  in  criminal  and  civil  cases."   {Barkkamstcd  v.  Par 
sotiSj  3  Conn.  8.)    In  uusdemeanors  and  in  civil  Irausaction?- 
the  remark  js  undoubtedly  correct,  as  it  also  is  in  feloiiii-'S  where 
\  the  agent  is  himself  iiuiocent.   But  where  tiie  agent  is  a  guilty 
I  actor  in  the  commission  of  th^  felony,  the  law  ipakeshiia  the 
'  principal  offender,  and  theoKn^  by  wl^oai  he  was  employed  or  , 
instigated,  is,  if  absent,  but  an  accessory  before  the  fact.  Wil^ 
this  qualification,  what  was  said  by  th/e  lata  learned  chi<^  jn^tjc? 
Is  believed  to  \^  strictly  correct 

That  such  is  the  rule  where  both  principal  and  agent,  at  the; 
ttn^  when  the  crime  was  perpetrated,  were  in  the  same  states 
although  in  different  counties,  was  not  denied  on  the  argument,  . 
nor  does  it  admit  of  a  question.  It  was  however  urged,  that  the 
rule  was  otliLi  wisc  where  they  were  in  dilTerent  slatc:^  and  con- 
sequently under  the  immediate  authority  and  jurisdiction  of 
different  systems  of  law.  But  this  difference  in  matter  of  (net 
lays  no  foundation  for  a  difference  in  principle.  We  were  not 
*  referred  to,  nor  have  I  found  an  adjudged  case,  or  lim  dictum  of 
an  elementary  writer,  which  gives  the  least  cnuntenance  to  it. 
On  the  contrary,  it  has  been  repeatedly  overruled  jaud  dij^n  irarded 
by  judicial  tribunals  of  the  most  exalted  cluiracter  for  learning- 
and  wisdom. 

The  case  of  The  KSsag    Bri$tK  and  Scottp  (4  Bast^  104,)  is 
directly  in  point.  It  was  an  information  against  the  captain 
and  purser  of  a  British  man  oC  war,  for  a  conspiracy  to  chea^  the  , 
erowa  by  means  of  fiilaa  Touchers..  The  trial  was  in  the  county 
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of  Middlesex,  and  it  appeared  tliat  all  the  acts  in  which  eiihei 
of  the  defendants  immadiaieli/  took  a  part  were  done  by  them 
either  on  the  high  seas  at  Brassa  Sound,  or  at  Lerwick  in  the 
Isle  of  Shetland.  The  only  acts  proved  to  be  done  in  Middle> 
sex,  weire  those  which  were  done  by  them  meduMpi  through 
the  intetrentioQ  <!X  innocent  peraone."  Upon  this  it  was  object- 
ed that  all  the  acts  of  the  defendants  themselves  which  consti- 
tuted the  oflfence  of  oonspiiacy  were  committed  out  of  the 
jttrisdiction  of  the  common  law."  Grose,  J.  delivered  the  opin- 
ion of  the  court  on  this  point,  which  was  that  the  acts  done  by 
the  agents  of  the  defendants  in  Middlesex  were  their  acts  done 
in  thtit  county.  I  say,"  said  he,  "  it  was  thci?'  acts,  done  by 
iheui  both;  for  the  {)ersons  v.  ho  innocently  delivered  the  vouch- 
ers were  mere  instruments  ui  their  hands  for  lliat  purpose;  the 
crime  of  presenting  these  vouchers  was  exclusively  their  own, 
as  the  crime  of  administering  poison  through  the  medium  of  a 
person  ignorant  of  its  quality  would  be  the  crime  of  the  peison 
procuring  it  to  be  administered.'' 

ne  King  v.  MnaaUf  (6  EoH^  683»  7  id,  65,)  was  deter- 
mmed  on  tlie  same  principle.  The  defendant  was  indicted  in 
Middlesex  in«England,  for  procuring  a  libel  to  be  published  in 
that  county,  he  being  when  it  was  procured  to  be  so  published 
and  at  the  time  of  its  publication,  as  well  as  when  he  wrote  it, 
in  Ireland.  But  aUlioujjh  the  defendant  had  personally  done 
nothing  in  jMiddlesex  or  in  England,  he  was  notwithstanding, 
held  to  he  liable  for  the  publication  in  that  county,  and  was 
accordinir'y  found  guilty  by  the  jury,  Tiiert!  are  various  other 
cases  in  England  and  in  this  country,  deteriuined  on  the  same 
principle.  ^JRex  v.  3/uti/oii,  1  E8p*42  ;  Barlchnm^ted  v.  Par- 
sons,  supra  ;  The  Commonwealih  v.  Gillespie^  7  tS.  df*  H.  477, 
478  ;  United  States  v.  Davis,  supra  ;  The  ease  of  Oeorgey. 
Mervey,  8  iimer.  Juritt^  69.)  And  to  the  same  efftot  are  the 
views  of  the  late  Mr.  Justice  Co  wen  as  expressed  in  Bathbun's 
case.  (21  Wend  528  to  Ul  \aeeaUo  Stark,  on  CrUn.  PL  24.) 
And  the  principle  is  too  reasonable  and  just  of  itself,  and  too  well 
sustained  by  adjudged  cases,  to  admit,  in  my  judgment,  of  any 
serious  doubt 
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This  in  no  sense  affirms  or  implies  an  extension  of  our  laws 

l:)eyond  the  territorial  limits  of  Ae  State.   The  defendant  may 
j  have  violated  the  law  of  Ohio  by  what  hu  did  there,  but  with 
'  that  we  have  no  cbnceni.    What  he  did  in  Ohio  was  not,  nor 
could  it  be,  an  infraction  of  our  law  or  a  crime  against  this  state. 
He  was  indicted  for  what  was  done  here,  and  done  by  himself. 
|True,  the  defendant  was  not  personally  within  this  state,  bat  he 
I  was  here  in  purpose  and  design,  and  acted  by  his  authorissed 
I  agents.    Qui  facit  2>er  almm  faeU  perse*   The  agents  em* 
'  ployed  were  innocent;  and  he  alone  was  gnilty.   An  offence 
was  ihus  corninilted,  and  there  must  have  been  a  guilty  oflundur ; 
for  it  would  be  sotnewhat  worse  than  ;il  sm  d  to  hold  that  any 
act  could  be  a  crime  if  no  one  was  cnmmal.    Here  the  crime 
was  perpetrated  within  this  stnto,  and  over  that  our  courts  have 
an  undoubted  jarisdiction.  This  necessarily  gives  to  them  juri!^ 
diction  over  the  criminal   CHmsn  irMi 

For  all  civil  purposes  a  person  out  of  this  state  may  act  by 
procuration  within  its  limits,  and  thus,  although  absent  at  the 
time,  !ic  may  become  subject  to  the  state  law.  Riglits  may  Llius 
he  acquired  by  the  absent  party,  as  he  also  mny  become  civilly 
liable  under  the  law  of  this  slate,  for  what  is  done  here  by  his 
authorization  and  procurement.  The  individual  remedy,  in  such 
case^  is  perfect ;  and  if  the  criminal  law  of  the  state  is  thus  viola- 
ted, why  should  not  the  absent  offender  be  responsible  crimmally, 
when  afterwards  Ibund  within  the  state? 
.  In  authorizing  another  to  act  for  hhn,  the  principal,  so  far 
vohmtarily  snbiuiLs  Inmself  to  the  law  of  the  place  where  the 
authorized  act  is  to  be  perfortued.  This  is  confessedly  so  for 
all  civil  purposes.  If  an  act  thus  authorized  results  in  wrong 
to  an  individual,  his  right  to  redress  against  the  principal,  though 
absent,  is  undoubted.  to  the  person  injured,  the  local  law 
was  violated  by  the  absent  wrongdoer;  and  if  'tfie  act  done  was 
also  a  violation  of  the  local  criminal  law,  is  tlie  author  and 
procurer  of  the  deed  ^liltless?  Does  the  law  hold  him  to 
have  been  within  its  jurisdiction  so  for  as  respects  the  civil 
rt  niedy,  but  not  for  the  purpose  of  punishment  7  I  see  no 
irround  on  which  the  distinction  can  be  sustained*  i  An  absent 
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futj  pioettres  an  act  to  be  done  within  this  state,  and  so  far  ai 
lespeetB  eriminal  or  civil  lesponaibility,  I  think  he  should  not 
be  allowed  to  say  he  Is  not  amenable  to  the  hiw.  He  clearly 
would  be  so  if  the  act  had  been  done  by  himself  in  person  within 
the  limits  of  the  staler  and  it  is  precisely  the  same  if  done  by  an 
hinoeent  agent. 

Upon  the  facts  conceded  by  the  plea  in  this  cnse,  no  one  can 
entertain  a  doubt  thai  tlie  defendant  is  civilly  liable  to  Suydam, 
Sage  (fe  Co.,  for  the  wron^  done  to  them.  But  upon  what  prin- 
ciple except  tliat  what  he  did  was  a  violation  of  the  law  of  this 
state?  What  was  done  hy  the  agents  of  the  defendant  must  be 
deemed  his  act,  or  he  broke  no  law  of  this  state ;  and  if  our  law 
was  not  violated,  uo  wrong  was  done  to  Suydanii  Sago  &,  Co. 
But.  if  the  frauduleot  acts  done  in  New-York  are  4o  be  deemed  • 
the  acts  of  the  defendant,  then  be  did  what  the  law  declares  to 
be  a  felony^  and  ibr  which  he  was  oonasqtisiitiy  indiotablft  I  ' 
certsonly  should  not  be  finr  holding  llie  deibndant  reqKMisible  civ- 
illy, for  this  act,  if  he  ought  to  be  held  guiltless  of  any  erinis. 
If  he  broke  the  law  at  all,  he  did  so  for  all  purposes,  criminal  as 
wdl  as  civfl.  It  was  a  crime  against  the  state  as  well  as  a  wrong 
done  to  iiidivi(lu:ils,  and  the  perpetrator  should  be  held  respon- 
sible in  both  respects.  Civil  redress  for  this  violation  of  our  law 
would  be  afforded  by  Uic  courts  of  Ohio,  as  well  as  of  New- 
York  :  but  the  criminal  law  of  a  state  can  be  enforced  only  by 
its  owu  tribunals.  The  matters  pleaded  in  this  case  are,  in  my 
Opinion,  no  answer  to  the  indictment.  Conceding  every  fact 
alleged  in  this  plea  to  be  true,  still  the  defendant  may  have  been  ' 
guilty  of  the  crime  charged  against  htm. 

The  judgment  should  tbsiefoie  be  rsveised  and  judgment  tat 
ii&nd  tor  the  peo|de  on  the  denumr. 

Judgment  aeooidingly. 
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Pablislmi;^  in  lii;g  state  an  account  of  a  lottery  to  be  dra\vn  in  anrttlicr  Plate  oi 
oouuiry  us  icdictabio  under  itic  statute,  (1  K.  H.  665,  $^,)  though  the  iottecj  be 

hwfid  in  the  plaee  when  it  ii  dmwjk 
Ifkippearbjliie  adTotiianeiit  Mt  fiirth  in  A«e  Nrte  that  the  Urtleiy  weenade 
farlbapatpoMof  dnpoehif  ef  niRMjorinofwrtyi^iDdiotiii^  will  be  soffieiaitf 
illhoogh  tlw  olgedt  of  the  lolteiy  k  not  etiiem 

Error  to  the  New-Yotk  tjeneral  sessions.  The  defendant 
was  indicted  for  a  violation  of  the  twenty-eighth  section  of  the 
article  of  the  revised  statutes  concerning  rajjliiig  and  lotteries. 
The  indictment  charged  that  the  defendant  on,  6ic.  at  the  first 
"^ard  of  the  city  of  New- York,  with  force  and  arms,  &c.-  did 
in  a  certain  newqiaper  called  ^  The  Wall-street  Reporter/  print 
and  poblish  an  acoount  of  a  certain  illegal  lottery,  stating  when 
the  same  was  to  be  drawn;  and  where  tickets  were  to  be  had, 
together  with  the  prizes  therein,  which  said  aocoimt  so  printed 
and  published  by  the  said  defendant  is  as  foUows^  that  is  to 
say."  An  advertisement  respectuig  the  *^  Union  Lottery"  was 
then  set  out,  which  stated  that  it  was  to  be  decided  by  the  num- 
bers drawn  from  the  wheel  of  the  Alexandria  lottery,  class  No. 
3,  to  be  drawn  at  Alexandria,  D.  C.  The  scheme  was  liien  set 
forth,  containing  a  statement  of  the  several  prizes  and  the 
arn  niiit  in  dollars  of  each,  and  the  manner  of  determining  what 
tickets  should  be  entitled  to  prizes,  and  concluded  witli  the  infor- 
mation that  orders  should  be  addressed  to  C.  Mclntyre  Co. 
35  Wall-street,  New-York, — against  the  form  of  the  statute,  d&c. 

The  defendant  appeared  in  person  and  demurred  to  the  indict 
ment,  and  the  district  attorney  joined  in  demurrer.  The  court 
below  ye  judgment  for  the  people. 

C.  Egan,  for  the  defendant,  said  that  llie  twenty-seventh 
section  (1  R,  S*  665,)  provided  that  no  person  unauthorized  by 
special  laws  should,  <*  within  this  state,"  open  or  set  on  foot  any 

lottery,  game  or  device  of  chance,  and  declares  that  the  parties 
offending  shall  be  guilty  of  a  misdemeanor.   The  twenty-eighth 
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leetioii,  which  I'mmediAtely  followsi  and  under  which  this  indict* 
ment  waa  found,  makes  it  a  mifldemeanor  to  publish  an  account 
t     of  any  sueh  illegal  lottery.  Hence  (he  contended)  it  was  no 

offonce  to  publish  nn  account  of  a  lottery  to  be  drawn  ont  of  this 
state.    The  provision  only  applies  to  lotteries  within  this  state. 

J.  McKeon^  (district  attorney,)  lor  the  people,  insisted  that  the 
terms"  such  illegal  lottery,"  in  the  twenty-eighth  section,  meant 
simply  a  loro^ry  unauthorized  by  the  laws  of  this  state.  Ue 
cited  Tho  PsopU  v.  Slurdevanl,  (23  Wmd,  418.) 


Per  Curiam.  This  case  cannot  be  distinguished  from  that 
which  has  been  referred  to.  Since  the  expiration  of  the  laws  an- 
Chorizing  lotteries^  they  are  unlawful  and  common  and  public  f 
nuisanceft,"  so  far  as  there  may  be  attempts  to  carry  them  on  in  [ 
this  stale,  (i  R.  &  665, 1 26.)  Gonceding,  therefore^  that  this  ' 
lottery  was  to  have  been  drawn  In  the  district  of  Golnmbia,  ! 
and  that  it  may  have  been  authorized  by  the  laws  by  which  J 
that  district  is  governed,  iis  tickets  cannot  legally  be  sold  or  be 
advertised  for  sale  in  this  state. 

There  is  a  forma!  defect  in  this  indictment  in  liie  oinissiou  to  j 
allege  that  the  lottery  was  one  "  for  the  purpose  of  exposing, 
setting  to  sale,  or  disposing  of"  property  or  money,  according  to  \ 
the  description  contained  in  the  twenty-seventh  section ;  but  the  j 
publication  is  set  forth,  and  from  that  it  appears  that  the  prizes 
consisted  in  sums  of  money.  Upon  the  ground,  thereforei  that 
argumentative  pleading  in  an  indictment  will  not  vitiate,  which 
was  settled  in  7%e  People  v.  Ryndere^  (12  WeneL  426,)  the 
judgment  of  the  court  below  was  correct  ^ 

Judgment  affiimed*  Ji 


\ 
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The  intcrf^t  of  a  tenant  under  a  d<>mi«e  fmm  «  mortg^agrjr,  made  after  the  exocQiiOD 
of  llie  mortgage,  is  extin^iBhed  bj  a  foreclosure  und  s  Uf.    Prr  Jewett,  J 

And  tliough  the  tenant  be  not  evicted,  if  he  attorn  to  the  purchaser*  the  light  of  11m 
lessor  to  the  future  rents  is  cxluiguished.    I'er  Jewcrr,  J. 


.  flo^if  tbe  toMoU  on  being  requested  by  the  putdmer  to  attotn,  yidd  vp  the  poases 
An  of  Hie  |iiniiiwi|  it  W  tgumJeat  to  an  MliM}«fieliMi«(  ilie  tMMiit«ud  will 
flnablebiutodefaid  inaclfciabiiiw^^ty  thtkagr  fcrwiHaflemtogiiibiflq^ 
And  alllioagfa  IIm  leisor  tarign  tlw  Imm  to  tiw  imraliaMr  and  odOMot  thai  tfia  lanl 
ibr  dw  Mtidiie  of  tbo  tmn  be  pud  to  hint  iIm  toiMat 
•  lif  pnnwion  a«d  wfaw  to  pay  tlia  wibmieiitjaBto. 

Ebscxr  ftom  Ihe  New^Y^nk  coamon  jiIms.  SinntB  .sMd 
(Sallm  in  the  court  below  in  oovenant,  ibr  the  ncm-paymeDt  ot 
rent  dne  upon  a  denuee  of  a  home  in  Gheny-street,  for  two  quar 

ters  ending  the  30th  of  April,  1841.    The  plaintiff,  oil  the  26lh 
Febniary,  IS  10,  leased  the  premises  to  John  Shine  for  one  year, 
commeuciag  on  the  iirst  day  of  May  ensuing,  for  $550  rent,  pay- 
able quarterly,  and  the  defendant  executed  an  agreemeat  at  the 
.ibot  of  the  lease  by  which,  as  Sbine^e  euiety,  he  cofvenanted  that 
'  the  rent  ebould  be  duly  paid.  Flea,  nm  eafadimt  with  notioe 
,  of  the  deftnoe  diselooed  -  by  the  evklenoe. 

On  the  trial,  the  -leaae  and  covenant  were  read  in  evidence. 
The  delendaiit  proved  the  following  lacts  :  The  plaintiff,  in 
the  year  1831,  had  mortgaged  the  premises  for  $3000  to  one 
Force,  and  the  money  being  due  and  unpaid  the  latter,  in  1838, 
filed  a  bill  of  foreoioeuie  in  chancery  against  the  plaintiff.  A 
decree  for  foreclosure  and  aale  was  entered  in  January,  1839,  by 
virtue  of  which  the  promises  were  sold  on  the  18th  day  of  Sep- 
tsmbeTi  1840^  to  one  P.  Gleason,  who  received  the  master's  deed 
on  the  16th  day  of  October  following.  Gleason  showed  his 
deed  to  Shine  and  desired  him  to  continue  in  possession  until 
the  end  of  the  year  and  pay  the  rent  to  him,  but  he  refused  to  do 
so,  unless  Glrasfin  would  agree  to  lease  him  the  premises  another 
year,  which  the  latter  declined.  Shine  left  the  premises  on  the 
last  of  October — the  end  of  the  second  qunrtefi  having  paid  rent 
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Up  tD  thai ttmo^  and  ofbuA  tlio  key  to  Gkam;  but  levml 
.peraoiu  to  whom  Shine  had  noted  separate  xoomt  mnained  In 
poBsession.  It  appealed  that  the  plaintiff  had  assigned  the  leaae 
together  with  the  defendant's  covenant,  to  GHeaeon,  and  that  the 

plaintiflfs  attorney  had  informed  the  defendant  before  he  left  the 
premises  that  the  plaiuuii' uud  Gleasoii  had  agreed  that  liie  do- 
fendant  mitrht  remain  in  possession  till  the  end  of  his  term  on 
paying  the  rent  to  Gleoson.  The  plaintitf 's  counsel  insisted 
that  inasmucli  as  Shine  had  not  hceri  evicted  and  had  not  attorn- 
ed to  the  purchaser,  tlie  defendant  could  not  set  up  the  outstand- 
ing title  as  a  defiance  to  the  action.  The  court  however  held 
that  the  matters  proved  amounted  to  a  defence^  and  directed  the 
jury  toi  find  for  the  defendant  There  was  a  verdict  and  judg- 
ment  for  the  defendant,  upon  which  the  plaintiff  hronght  error. 

C.  O'CHMTr  for  the  plaintiff,  in  error..  1.  The  only  covenant 
implied  hy  the  lease  wiu  that  tbeJeaee  shbnid  have  the  ireeute 
and  enjoyment  of  the  premises  during  the  term.  There  was  no 

covenant  of  title.  {Spencer's  cascj  5  Coke^  16,  Aik  Resolution , 
Co.  Liu  ^^-i,  a,  Lidlcr's  note,  No.  332]  WoodfalPs  Laa/l  ana 
Tenant,  311;  Shep.  Touch.  160;  ISaund.  a.  nofe  2; 

Grannis  v,  ClarL\  8  Cowcn,  36.)  2.  The  covenant  for  ijuiei  en- 
joyment cannot  hv  broken,  nher  the  le-ssee  has  eniered,  by  any 
thing  short  of  an  actuad  eviction.  {Waldronv.  McCarty^  3 
John.  471 ;  Van  Slyck  v.  Kimball,  8  id.  198  ;  Kerr  v.  Shaw, 
la  id.  236 ;  Whiibeck  v.  Cook,  15  id.  483;  Vibbard  v.  Mn^ 
soiii  19  id.  77.)  3.  A  lessee  cannot  show  that  the  estate  of  the 
lessor  has  passed  iiDm  bim,  tmless  he  bsn  attoined  te  the  alienee. 
{Everiten  ¥.  Saivyer^  2  Wmi.  507  ;  BoIZs  t.  WeUwood,  2 
Camp.  11 ;  Jme$  v.  Oark,  20  Mn,  51.) 
«      .  .' 

/  £».  Jfiuoft,  fi>r  the  defendant  in  error.  1.  The  defendant 
was  not  estopped  from  showing  that  the  estate  of  the  lessor  had 

expired  or  been  extinguished  sobsequent  to  the  demise.  (Eng- 
land v.  Slade,  4  T.  R.  6S2 ;  Blcdc  v.  Foster,  8  id.  487;  An- 
drew V.  Pearce,  4  Bos.  c\'  Pull.  15S ;  Jlill  v,  Sount/i  rs,  4  Barn. 
4*  Cress.  q29  ;  Jackson  v.  Rowland,  6  Wend.  06G.)   2.  Th? 
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assignment  of  the  lease  and  covenant,  by  iha  plaintiff  to  Gleason, 
did  not  revive  the  obhgation  of  the  lessee  or  of  the  surety  which 
was  ezting:uisbed  by  the  determination  of  the  estate  of  the 
lessor. 

By  the  Courts  Jewett,  J.  I  entertain  no  donbt  but  that  the 

foreelosnre  of  the  tnort^n^e  and  the  sale  and  conveyance  of  the 
denniised  premises,  under  the  decree,  extinirnislicd  liie  title  of  the 
plaintiff,  and  also  the  rij^ht  of  the  tenant  under  his  lease.  {Ker 
shaw  V.  Thompson,  4  John.  Ch.  Rep.  609  ;  2  R.  S.  191,  §  152.) 
The  more  important  question  is,  whether  the  defendant  can  set 
up  that  the  plaintiff's  title  had  expired  before  the  commence* 
ment  of  the  period  daring  which  the  rent  claimed  accrued,  with- 
out blowing  an  actual  eviction.  It  Is  conceded  that  if  Shino 
had  attorned  to  Gleason,  after  the  latter  had  received  the  mastei^ 
deed,  tliat  would  have  extinguished  the  plaintiff's  claim  to  rent, 
and  such  is  undoubtedly  the  rule.  {Jones  v.  Clark^  20  John.  51.) 
Attornment  at  common  law  signified  only  the  consent  of  the 
tenant  to  the  grant  of  the  seignory,  whereby  he  agreed  to  become 
the  tenant  of  the  new  lord.  By  our  statute  it  is  declared  that 
the  attornment  of  a  tenant  to  a  stranger  shall  be  absolutely  void, 
and  shall  not  in  any  wise  afiect  the  possession  of  his  landlord, 
unless  made  imder  certain  circumstances,  and  among  others 
where  it  is  "pursuant  to,  or  in  consequence  of,  a  judgment  at 
law,  or  the  order  or  decree  of  a  court  of  equity."  (1  jR.  iS*. 
744,  §  3.)  The  reason  why  a  tenant  is  permitted  to  attorn  in 
such  a  case  is  plain.  The  party  becomes  entitled  by  such 
judgment  or  decree,  as  between  him  and  the  landlord,  to 
the  possession  of  the  premises.^  If  then  the  tenant  will  vol- 
untarily do  what  the  law  will  coerce  him  to  pexform— yield 
up  the  possession  to  the  party  thus  entitled  to  it— it  cannot 
be  said  that  this  is  either  an  act  of  disloyalty  or  injurious  to  the 
just  rights  of  the  landlord.  The  rights  of  the  tenant  in  such 
case  require  that  he  should  be  allowed  to  do  so ;  for  if  lie  refuse 
to  attorn  or  to  surrender,  he  would  at  once  subject  linnself  toau 
eviction,  and  to  the  payment  of  costs  for  a  contempt  of  the  court, 
whose  decree  he  shouM  refuse  to  comply  with,  or  to  an  actioii 


Dig'itized  by  Go 


UTICA»  JULY,  184«. 


217 


Simera  e.  Saltus. 

of  ejectment  by  the  purchaser.  The  right  of  Shine  to  the  pos- 
session of  the  premises  in  this  cose,  as  well  as  the  right  of  the 
plaiDtiff  lo  the  payment  of  futture  rent,  was  pnt  an  end  to  by  the 
decree  of  the  court  of  chancery,  the  sale  and  conveyance  under 
it,  and  by  the  demand  made  by  Gleason  that  the  future  rents 
should  be  paid  to  him.  These  proceedings  were,  I  think,  tanta- 
mount to  an  actual  eviction.  The  tenant  had  a  right  so  to  re- 
gard them;  and  if  he  was  unwilling  to  attorn  and  lo  Iccomethe 
tenant  of  Gleason,  he  ha<i  a  right  to  yield  np  the  premises  to 
him,  and  thereby  to  terminate  his  tenancy  and  the  obligation  to 
pay  the  plaintiff  the  rent  for  the  residue  of  the  term. 

It  was  insisted  on  the  aigument  that  nothing  short  of  an  actual 
eviction  by  Gleason  would  amount  to  a  breach  of  the  plaintiff'^ 
covenant  of  quiet  enjoyment^  or  bar  the  action  for  rent  But  I 
think  it  is  enoui^h  if  on  a  valid  claim  by  a  third  person  under 
title  paramount,  the  tenant  voluntiirily  yield  up  or  abandon  the 
possession.  {Greeiivault  v.  Davis,  4.  Hilf,  643;  St.  John  v. 
.  Palmer,  5  id.  699.)  And  besides,  altliough  a  tenant  cannot 
dispute  the  title  of  his  landlord  so  long  as  it  remains  as  it  was 
at  the  time  the  tenancy  commenced,  yet  he  may  show  that  the 
title  under  which  he  entered  has  expire  or  has  been  extinguished. 
{Jaekscn  v.  Rowland,  6  Wend.  606.)  In  Hitt  v.  Saunders,  (4 
Barn,  ij*  Crcss.  529.)  which  was  an  action  of  covenant  a^^ainst 
a  lessee  for  the  non-payment  of  rent,  on  an  indenture  executed 
by  Imsband  and  wife  as  lessors,  where  the  reddcndufn  and  the 
covenant  was  to  pay  the  rent  to  the  lessors,  and  the  heirs  of  the 
wife,  and  the  action  was  brought  by  the  husband  to  recover  rent 
which  accrued  after  the  death  of  the  wife^  a  plea  that  the  prem- 
ises were  the  lands  of  the  wife,  and  that  upon  her  death  the 
plaintiff's  estate  terminated,  and  the  heir  of  the  wife  became 
seized,  and  thereupon  threatened  to  evict  the  defendant  unless 
he  would  attorn  to  him,  upon  wliicli  he  did  aUorn,  wns  held 
good.  Holroyd,  J.  said  :  "  It  seems  to  me  that  the  plea  discloses 
that  which  was  equivalent  to  an  entry  by  the  heir :  for  it  stales 
that  the  heir  threatened  to  evict  the  defendant,  and  that  he  was 
obliged  to  attorn  in  order  to  prevent  it.  These  reasons  satisfy 
me  that  the  plea  in  question  is  in  substance  good  as  a  bar  to  the 
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action."  Liitledale,  J.  rem&rked,  '*  The  defendaDt  pl^ds  thai 
the  wife  died  before  the  rent  ao^ght  to  be  lecoyeied  becaiiMS  doe, 
and  that  the  plaintiff'a  inteiest  then  ceased.  ^  Jt  alu  abo^vs  a 
claim  of  the  rent  by  the  heir,  which  U  iaiUamouni  to  an,  eyiction 
by  him,  and  that  the  defendant  was  not  estopp^  from  showing 
that  the  interest  of  the  plaintiff  in  the  premisea  had  ceased." 

The  same  principles  were  regarded  as  sound  in  Pope  v. 
Bis^S^Si  (9  Barn.  ^  Cress.  245.)  It  was  debt  for  use  and  occa- 
paliun.  The  defendant  went  intu  possessiou  under  a  demise 
made  after  the  lessor  had  executed  a  morigafre  of  the  premises. 
The  moriL^agee  subsequently  gave  notice  to  the  defendant  that 
the  interest  was  in  arrear  and  required  him  to  pay  the  amount 
of  such  interest  out  of  Uie  rent,  and  similar  sums  out  of  future 
lentSj  until  furthei;  notice;  and  ^at  in  default  of  such  payinenti 
the  mortgagee  would  pursue  such  remedies  as  were  allowed  by 
law  for  recoyering  the  same.  The  defendant  Jiad  ftf^ied  the 
tent  in  the  manner  required.  The  plaintiff  contended  that  the 
defen^t  could  iiot  avail  himself  of  any  of  these  payments,  be- 
cause he  could  not  plead  that  the  mortgagor,  ni/  h^buit  in  t^ne- 
meniiSi  and  consequently  could  not  deny  his  ngh.%  to  recover 
the  rent.  Bayley,  J.  said,  it  was  undoubtedly  a  well  established 
rule,  tliat  a  lessee  could  not  dispute  the  title  of  his  lessor,  at  the 
time  of  the  lease,  but  he  was  at  full  liberty  to  show  that  the 
lessor  s  title  had  been  put  an  end  to.  Littledale,  J.  observed 
that  \'au  aoiice,  by  force  of  the  statute  of  4//i  c.  16,  operated 
ns  ail  attornment  of  the  tenant,  and  that  when  the  lessee  attorns 
he  becomes  a  tenant  to  tiie  mortgagee }  that  a  new  tenancy  is 
then  created  between  the  tenant  and  the  moilgagee;  and  that 
all  those  who  come  in  under  the  mortgagor  are,  strictly  speak- 
ing, trespassers.  He  said  that  in  ejectment  the  plaintiff  inight 
declare  on  the  demise  of  the  mortgagee,  and  the  accruing  rents 
being  in  the  nature  of  mesne  profits^  might  be  recovered  by  the 
mortgagee  from  the  day  when  he  gave  notice  of  the  mortgage 
to  the  tenant;  and  that  if  the  mortgagee  might,  afler  bringing 
an  ejectment,  recover  those  rents  in  an  action  for  mesne  profits, 
it  was  perfectly  clear  that  he  was  entitled  at  law  to  receive  them 
witliout  bringing  any  ejectment.    And  as  to  the  accruing  rents 
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lie  said,  iherc  had  been  in  that  case  that  u  iiich  was  equivalent 
to  an  eviction  by  title  pa rai no unt  before  lliose  rents  became  due, 
and  that,  he  added,  would  be  an  answer  to  any  action  for  rent 
by  the  mortgagor. 

It  is  true,  that  by  the  English  law  a  mortgagor  is  regarded  in 
the  nature  of  a  tenant  at  will,  in  the  strictest  sense,  and  has  no 
power  to  lease  the  mortgaged  premises;  and  his  lessee  (but  not 
fbe  mortgagor)  would  be  liable  to  be  treated  by  the  mortgagee 
as  a  trespasser  or  disseisor,  or  lessee,  at  his  election.  (Powell  on 
Mort,  209, 210;  4  KmWa  Cbm.  255,  157.)  But,  by  our  lav 
the  mortgagee  is  considered  to  have  but  a  chattel  interest,  and 
the  freehold  remains  in  the  mbrtgagor.  ( Wilson  Troupj  2 
Conn.  195]  Hitchcock  Y.  Barrington^  6  John.  290;  Rtinyan 
V.  Mcrserean.  1 1  id,  53 1  ■  (Jules  v.  Colts,  15  id.  3i'J,)  And 
nowj  by  2  R.  JS.  312,  i  57,  no  action  of  ejectment  can  be  sus- 
tained by  a  mortgagee  for  the  recovery  of  the  possession  of  tlie 
mortgaged  premises :  and  tlic  mortgagor  has  a  right  to  sell  or 
lease  subject  to  the  nglits  of  the  mortgagee.  If  the  mortgagor, 
subsequent  to  the  mortgage,  lease  the  premises,  the  mortgagee 
cannot  distrain  or  sue  for  the  rent,  because  there  is  no  privity  of 
contract  or  of  estate,  between  the  mortgagee  and  tenant,  unless 
the  tenant  attorn  to  the  mortgagee  after  the  mortgage  has  become 
forfeited,  which  he  may  do.  (1  B,  744,  f  a)  He  then  be> 
comes  his  tenant  and  is  answerable  to  him  for  the  rent  (JSmet 
T.  CZorAr,  supra  ;  MagiU    Btntdate^  5  Conn.  464) 

After  fofBclosoTB  and  sale  of  the  mortgaged  premises,  in  pos- 
session of  a  lessee  of  a  raortgagur,  under  a  lease  subsequent  to 
the  mortgage,  the* lessee  is  considered  a  wrongdoer,  and  is  not  enti- 
tled to  notice  to  quit ;  and  against  him  an  action  of  trespass  will 
lie  by  the  purchaser  for  taking  and  carrying  away  the  crops. 
(Lane  V.  King,  8  Wend.  584.) 

After  Gleason  acquired  title  by  the  execution  of  the  master's 
deed,  he  could  have  sustained  an  action  of  ejectment  against 
Shine  unless  hesttomed  to  him  with  his  assent,  or  immediately 
abandoned  the  possession  of  the  premises ;  and  afler  a  recovery 
GHeason  might  have  recovered  of  Shine  the  value  of  the  accru* 
tng  rents  as  mesne  profits  from  the  day  his  title  became  vested. 
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Unless  the  law  allows  a  tenant,  thus  circumstaaced,  to  ahandoa 
his  possession,  aod  to  defend  himself  against  an  action  by  his 
lessor  for  the  subsequent  rent,  without  showing  actual  eviction, 
he  must  he  exposed  to  the  expense,  loss  and  vexation  which  ne- 
cessarily follow  an  action  of  ejectment  or  other  proceedings  to 
recover  the  possession  of  the  premises. 

It  is  argued  that  be  could  avoid  this  by  an  attornment  to  the 
purchaser.  But  this  could  not  be  done  unless  the  purchaser 
would  accept  it,  and  he  might  not  consent.  And  besides,  the 
tenant  might  have  a  choice  in  his  landlord,  and  be  unwiilinij  to 
become  llie  icnaiii  to  the  purchaser.  Should  he  be  conijx:lled? 
I  tliink  not.  Eviction  by  title  paramount  is  a  good  plea  to  an 
action  for  rent  accruins:  after  such  eviction,  and  I  think  the  de- 
fence liere  bears  a  strong  resemblance  to  such  plea.  ^VlJat  has 
been  done  under  the  mortgage  executed  by  the  piaintiiT  in  this 
case  is,  in  my  opinion,  in  the  nature  of  and  equivalent  to  an 
eviction  by  title  paramount.  The  judgment  must  be  affirmed. 

Judgment  aihrmed. 


The  People  vs,  Uadden. 

Statutes  in  derogation  of  ihc  common  law  rules  of  evidence  should  l>e  tto  coostruedt 

if  poMMe,  as  to  preMrve  the  principle!  deemed  Mwntia]  in  the  rMseptioii  of  teai^ 
mony.  Per  Bkmxoujkt,  J. 
Aoeotdinfly,  hM  that  deporilions  taken  under  the  JVew-Feri  polht  sH  (Stof .  1644. 

p.  470,  ^  1 1 ,)  are  DOtndnumble  genmU/, bat  onlj  under  cnrtain  circumstaneee 
the  words  de  hme  rnff  u^H  in  thr  act  importing  loiao  condition  to  be  firet  OOOI- 
pJiod  with  hv  the  purtv  offering  them. 

And  wha%  a  deposition  taken  under  (hat  act  «ras  offered  in  evidence  on  a  trial  with> 
ont  other  proof  than  that  it  had  been  regularly  taken,  hdi  that  it  was  inadmissible, 
and  that  the  party  oWainz  it  diould  have  proved  that  tha  deponent  was  not  then 
n  vemdent  of  the  oily,  or»  If  he  irae  aneh  lerident,  that  hit  atlandanen  eoidd  not  ha 
procured,  after  proper  efforta  made  for  thnt  purpose. 

It  nerd  not|  however,  be  shewn  preliminnrily  (hat  the  crime  was  committed  in  New- 
York  ttpon  a  non-re?«ident.  hut  it  is  sofficient  if  tfaeee  &cta  appear  ftom  the  dq»» 
eition  itself.    Per  BKAKt>sLKr,  J. 

The  declaration  of  the  depjtteitt  as  to  his  residence  made  at  the  time  the  de^itioo 

waa  taken,  ia  not  admiMibla 
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Where  a  person  is  teen  at  a  particular  placet  the  pfesamptioiif  in  the  abeenoe  of  aU 

other  evidence,  fs  that  he  rpsldA«i  thrrr 
No  affidavit  is  nccrssary  lo  obtam  an  order  1  Vr  tli.'  <  x  smirMUinn  of  a  witne?»!!  iintlcf 
this  act.    Such  order  on  the  part  of  the  pru.secutioti  may  be  made  on  U)e  BUgge«< 
tion  of  the  disUict  altomej.    Per  BeARostjiv,  J. 

Certiorari  lo  tlie  New- York  c^cncral  sesjsions.  Tlie  defen- 
dant was  indicted  for  f^rand  larceny  in  stealing  bank  notes,  the 
property  of  Williaoi  McChestaey.  On  the  trial,  in  January, 
1845,  the  district  attaraey  offered  in  evldeDce  the  deposition  of 
McChestney,  taken  de  bene  esse^  on  the  6th  day  of  December 
precedingf,  under  the  eleventh  section  of  the  act  for  theestahlisk- 
ment  and  regtilatim  of  the  police  of  the  city  of  New-  York. 
(Sial.  1811,  p.  470.)  The  defend. mi  s  counsel  objected  that  the 
order  for  the  examination  was  made  on  an  insufficienl  aiiidavii, 
and  also  that  it  should  be  first  proved  that  McC.  was  not  a  resi- 
dent of  the  city  and  county  of  New-York,  and  that  he  was  then 
absent  from  the  city.  The  district  attorney  then  called  as  a 
witness  an  assistant  in  his  office,  who  testified  that  he  attended 
upon  the  taking  of  the  deposition ;  that  the  person  who  made  it 
was  the  same  who  made  the  comploint,  and  that  he  said  he 
lived  in  New-Jersey  and  wished  to  return  home,  and  that  after 
the  deposition  was  taken  lie  left  the  recorders  oflice,  sayin<:  ihar 
he  was  sfoins^  home  that  afternoon,  and  that  the  witness  supposed 
he  did  go  home,  and  that  he  had  not  since  seen  him,  and  was 
not  otherwise  acquainted  with  him.  The  deposition  was  taken 
in  the  presence  of  the  prisoner  and  his  counsel  pursuant  to  no- 
tice, and  the  recorder's  order  for  the  examination  was  made 
upon  an  affidavit  of  McChestney  setting  forth  that  ho  resided  in 
New- Jersey.  The  defendant's  counsel  persisted  in  the  objection 
and  insisted  that  i!ie  evidence  was  insufficient,  but  the  court 
being  of  a  different  opinion,  p<'rnntted  tlic  d<  position  to  be 
read,  and  the  defendant  was  convicted.  A  bill  of  exceptions 
was  taken. 

A>  Nash,  for  the  defendant 

J.  McKeon^  for  the  people. 
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Bff  the  Courts  Beardblbt,  X  The  first  objection  to  the  de» 
posntion  of  McOhestney  as  evidence,  was  that  the  order  ibr  hit 

examination  was  made  upon  an  insufficient  affidavit.    The  sec- 
tion of  the  statute  under  which  this  exaiiiiiiation  was  had,  is 
exceedingly  ini{>erfect  in  its  details,  and  certainly  leaves  room 
for  much  doubt  as  to  what  was  leally  intended  by  the  legis]ar 
ture.   But  the  entire  provision,  upon  the  most  restricted  con- 
struction of  which  it  is  susceptible^  is  in  derogation  of  the  . 
common  law  rules  of  evidence,  and  should  no^  by  mere. con- 
struction upon  equivocal  words  and  jihrases,  be  made  to  snbvert 
principles  which  are  deemed  to  be  of  vital  importance  for  the  . 
security  of  life  and  liberty.    If  the  terms  used  manifestly  and 
nwessarily  call  for  such  an  interpretation,  it  is  our  duty  to  give 
effect  to  them  in  that  sense  j  butif  they  do  not  absolutely  demand 
it,  I  think  we  should  give  a  more  reasonable  construction  to  the„ 
language  of  the  legislature* 

The  statute  is  special  not  general  in  its  provisions.  It  does 
not  authorize  the  examination  in  all  cases^  but  only  under  par- 
ticular circnmstances.  {Laws  1844,  p.  4T6,  f  11.)  1.  The  of- 
fence iiiusl  hiWG  been  committed  u  illim  the  city  and  county  of 
New- York.  2.  It  must  have  been  committed  on  the  person  of 
a  non-resident  of  said  city  and  county,  or  by  taking  or  receiving 
from  him,  money  or  property,  and  while  be  was  in  said  city 
and  county.  3.  Under  such  circumstances  the  testimony  '<of 
all  witnesses  in  the  matter  being  in  but  not  residing  in  said  city 
and  county,**  may  be  taken  out  of  court,  on  application  made  Ibr 
that  purpose  by  the  district  attorney. 

But  this  testimony  is  not  to  be  used  under  all  circumstances  ; 
on  the  contrary,  according  to  the  words  of  the  enactment,  it  is 
to  be  taken  "</e  benecsseV  These  words  plainly  point  to  some 
conciition :  some  particular  state  of  things  which,  when  they 
exist,  will  permit  the  use  of  said  testimony;  and  they  as  plainly 
imply  that  without  the  existence  of  this  particular  state  of  things 
tlie  evidence  cannot  be  received.  The  difficulty  in  this  pari 
of  the  case  is,  to  determine  what  conjuncture  of  circumstances 
will  satisfy  the  statute  and  authorize  testimony  thus  takea  to  bti 
re^id  in  evidence. 
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A^uraing  that  a  proper  case  exists  lor  talcing  the  testimony 
of  a  witness,!  think  it  may  be  taken  under  this  enactment  with- 
OQt  any  preliminary  proof  being  furnished  to  the  officer.  On 
mere  suggestion  from  the  district  attorney  tliat  the  case  is  such 
as  fbe  statute  eontemplatesy  it  seems  to  me  an  order  for  the  ex- 
amination may  be  regularly  made.  Due  notice  being  given, 
and  the  examination  properly  conducted,  the  testimony  will  be 
taken  regularly,  although  no  preliminary  proof  had  been  made 
before  the  officer.  This  is  niy  view  of  the  statute,  although  it 
is  unneco'^sary  to  decide  tin*  point  in  this  case,  for  the  affidavit 
OQ  which  the  recorder  proceeded  to  make  the  order  for  an  ex« 
anunation  of  this  witness  was  undoubtedly  sufficient  for  the 
purpose,  even  if  the  statute  requires  that  proof  should  be  made 
as  a  foundation  for  the  order. 

But  the  testimony,  although  taken  in  a  proper  case,  and  in  a 
regular  manner,  is  still  not  taken  absolutely,  but  de  bene  esse  ; 
and  cannot  be  used  as  a  matter  of  course  before  the  grand  jury 
or  on  the  trial  of  the  accused.  The  public  prosecutor  offers  ev- 
idence which  the  common  law  will  not  permit  to  be  received, 
but  which  it  denounces  as  wholly  inadmissible.  It  is  offered 
under  the  authority  of  a  statute,  the  party  by  whom  it  is  offered 
must  therefoire  show,  not  only  that  the  manner  in  which  the  tes- 
timony was  taken  was  formally  correct,  but  that  such  circum* 
stances  exist  at  the  time  when  the  testimony  is  offered  to 
be  used,  as  authorize  its  reception  as  evidence.    The  doubt 

what  circumstances  are  required  for  this  puri)ose  by  this 
statute. 

In  other  acts  of  a  similar  description,  special  provisions  may 
be  found,  declaring  when,  and  ,  under  what  circumstances,  evi- 
dence thus  taken  may  be  used.  Such  probably  is  the  case  in 
ali  other  enactments  of  this  character.  (2  R.     391,  art.  1 ; 
id.  398,  «rf  5 ;  1  Laws  U.  S.  hy  Story ^  64,  the  Jiidieiary  act  o, 
17S9,  §  30;  1  Grecjil.  Ev.  2ded.  p. 390 391.)    liui  ihe  enact- 
ment  now  in  hand  is  an  exception  to  this  rule  :  a  rule  of  propri- 
ety and  of  almost  absolute  necessity,  for  without  a  legislative 
pirotrision  on  the  subject,  how  shall  the  court  know  under  what 
eircmnstanoes  the  lawmakers  intended  this  description  of  testi- 
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mony  stiould  be  received?  By  the  statute,  the  tescimony  n  to 

be  taken  de  bene  esse,  not  absolutely.  It  is  not  to  be  received 
as  of  course,  but  on  showing  circumstances  which  authorize  iu 
reception.  Suppose  the  wittiess  to  be  present  at  the  trial,  no 
one,  I  presume,  would  attempt  to  maintain  that  his  deposition 
could  be  read  as  evidence.  The  legislature  certainly  did  not 
mean  so  absurd  and  so  monstrous  a  perversion  of  justice  and 
good  sense  as  this  would  be.  The  party  who  seeks  to  use  such 
evidence  must  show  the  circumstances  which  make  it  admissi- 
ble :  the  burthen  is  on  him,  and  until  these  dicamstances  are 
shown,  the  testuiiony  must  clearly  he  rejected. 

I  shall  not  undertake  to  point  put  what  circumstances  mav 
make  such  evidence  admissible  in  all  cases.  In  dealing  with 
such  a  piece  of  legislation  as  this  section  is,  it  seems  to  me  quite 
enough  to  determine  the  particular  case  in  judgment,  withoui 
attempting  any  thing  like  a  more  extended  interpretation  of  the 
enactment.  And  in  analogy  to  all  other  statutes  of  this  general 
character,  and  having  a  similar  object  in  view,  I  think  the  pub- 
lic prosecutor  is  at  the  very  least,  bound,  under  this  statute,  to 
show  that  the  witness  could  not  be  obtained  on  a  subpoena 
issued  to  the  city  and  county  of  New-York.  It  was  at  least 
incumbent  on  the  district  attorney  to  show  that  the  witness  was 
a  non-resident  of  the  city  and  county  of  New- York,  or  that  after 
due  efforts  made  his  attendance  could  not  be  obtained,  although 
he  was  a  resident  within  such  city  and  county.  The  fact  of 
such  non^residence  is  necessary  to  authorize  an  examination  of 
the  witness  de  bene  esse,  and  unless  he  remains  such  non-resi- 
dent tluvvii  to  the  time  when  his  testimony  is  to  be  used,  or  his 
attendance,  for  some  other  reason, 'cannot  be  obtained,  I  think 
the  deposition  should  in  no  case  be  received.  The  words  (/e 
bene  esse,  must  at  least  imply  so  much,  and  in  reason  should 
not  have  a  more  restricted  meaning.  TKey  may  imply  much 
more^  but  this  is  enough  to  dispose  of  the  present  case. 

I  agree  that  the  public  j^rosecntor  need  not  prove,  prelimina- 
rily,  that  the  crime  was  committed  in  New-York  and  upon  a 
non-resident  of  the  city  and  couiUy.  These  mny  he  shown  by 
the  deposition  itself.    But  tliat  cannot  bo  read  until  it  is  first 
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shown  that  it  was  taken  on  an  order  and  notice,  duly  served  as 
the  statute  requires,  and  also  that  the  witness  continues  (o  be  a 
non-resident  of  said  city  and  county,  or  that  it  is  impracticable 
to  obtain  his  personal  attendance.  I  do  not  see  but  what  this 
tsstimony  was  taken  correctly,  in  matter  of  form.  So  iar  the 
objections  mode  to  it  were  properly  overruled,  l^ut  110  compe- 
tent evidence  was  furuislied  Iq  show  that  the  witness  lived  in 
Ncw-Terscy,  or  that  he  was  a  non-resident  of  the  city  ana  county 
of  New- York.  His  own  naked  declaration  on  that  subject 
proved  nothing,  and  should  not  have  been  heard,  to  lay  a  foun- 
dation for  the  reception  of  this  evidence.  The  right  to  cross- 
examine  a  witness  before  the  jury,  and  to  have  him  testify  in 
their  presence  and  hearing,  is  too  obviously  reasonable  of  itself, 
to  allow  it  to  be  frittered  away  lightly.  Had  it  appeared,  as  it 
did  in  Guynn  v.  Lcwis^  (7  Wend.  26.)  that  the  witness  was  a 
jourtieyman  mechanic,  without  a  liome  and  scekinn;  employ- 
ment, these  facts,  with  his  declaration  that  he  was  going  to 
another  state,  might  have  been  sufficient  to  establish  his  non- 
residence  in  this  state,  and  on  that  ground  let  in  his  deposition 
taken  de  bene  esse.  But  hers  the  witness  was  u  stranger  to 
those  who  spoke  of  what  he  said.  Indeed,  there  was  nothing 
but  his  declaration  made  in  the  city  of  New- York  to  sliow 
lliat  he  resided  elsewhere.  It  is  to  be  presumed  his  residence 
was  where  he  then  was,  and  whoever  asserts  otherwise,  is 
bound  to  prove  it.  As  there  was  no  competent  evidence  of 
the  non-residence  of  the  witness,  or  tiiat  his  attendance  could 
not  have  been  secured  by  ordinary  and  reasonable  diligencs^ 
the  deposition  should  have  been  rejected. 

New  trial  ordered. 

ToL.  29 
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GiiiFPiTa  iw.  Wells. 

Where  a  statute  inflicts  a  p<-nalty  for  Hnin-r  nn  actf  soeh  moi  IB  oniawfol,  though  nj| 

iQ  ieroas  proiubitcd  or  dccl&red  lo  be  tlla^aL 
Wheie,  however,  a  ilalali  ki  the  tolo  purpoas  ofrttmieb  NqpiiM  •  Hoons  Jbr  Mr* 

ryvof^  on  a  putieolar  tnd^  and  infliets  a  poultj  to  ieram  tlM.|i8]riiient  of  the 

lieanw  moaeji  a  mla  widioat  a  lieema  in  tbe  cobtm     that  VoaineM  wwAA»  it 

seems,  be  valid.   Per  Btio\soii»  C.  J. 
But  if  the  statute  has  in  view  the  protection  of  the  public  health  or  morals,  or  the 

preventioQ  of  frauds  by  the  seller,  though  it  go  no  fortbv  than |o  inflid  a  peoalQrt 

a  contract  in  vtohlion  of  the  statute  is  void. 
The  exciiie  law  of  ilm  stale  is  not  a  mere  revenue  act,  but  is  intended  as  a  prot«ction 

against  tho  eraieqtienoea  of  an  nnlimiled  tiaffio  in  ttrong  liquor. 
AiteoiiSagljt  kM  tint  one  wiw  bbUb  fiqaor  widioat  a  Uoenie,  in  tioktion  of  the 

«uki^.lur,  eMinet.nQBw  againat  the  pnrBhaaqr. 

Error  to  Oneida  C.  P.  GrifTith  sued  Wells  before  a  justice 
of  the  peace  in  December,  1843^  and  declared  in  assumpsit  for 
two  half  gallons  of  whiskey  and  two  glasses  of  beer,  sold  and 
delivered  to  the  defendanti  of  the  value  of  three  shillings  and 
six  pence.  Tbe  plaintiff,  who  was  a  grocer,  proved  his  declara- 
tiom  The  defence,  was,  that  the  plaintiff  sold  the  1  iquor  without 
havin^r  a  license  to  sell  spirituous  liquors.  The  justice  gave 
juilgnient  for  the  plaintiff  for  44  cents  damages,  besides  costs. 
On  ccrtiornri,  the  G.  P.  reversed  the  judgment,  on  the  ground 
that  liie  plaintid  did  uoL  show  a  license  to  sell  spintiiqus  ii()Uors. 
The  plaintiff  brings  error. 

J,  Benedict^  for  the  plaintiff  in  error,  cited  11  East,  180; 
Com  7/71  on  Cont.  217,  ed.  of  1835;  10     ^  C.  95;  1  i2.  S. 

JSt.  EL  Stafford^  for  the  defendant  in  error,  cited  ChiUy  Qmt 
419,:694,etf.o/'42;  14  Jlfoas. 322 ;  15u2.35;  17tU258;  ii 
m  \  19  Wwd.  36t. 

By  the  Court,  Bronson,  Ch.  J.  Our  excise  law  does  not,  in 
;.terms,  proliibti  ilie  sale  of  strong  or  spirituous  liquors  wuiiout  a 
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lieeiMe^  nor  declare  the  act  illegal ;  but  only  inflicts  a  peoalty  upon 
tha  oflfender.  (2  R,  &  680,  H 15, 16.)  From  this  it  is  argued, 
that  although  the  seller  without  a  liceuse  incurs  a  penalty,  the  con- 
tract of  sate  is  vol  id,  and  may  be  enforced  by  action.    But  it 

was  laid  down  loiiir  a^^^o,  that "  where  a  statute  inllicts  a  ]  iwilty 
for  doing  aa  act,  though  the  act  be  not  prohiljited,  yet  the  iliini^ 
is  unlawful ;  for  it  cannot  be  intended  that  a  statute  would  in- 
flict a  penalty  for  a  lawful  act."  {Bartlett  v.Viner,  ^'/cin.  322.) 
In  the  reprt  of  the  same  case  in  Carihew,  (p.  252,)  Holt,  Ch. 
J.  said,  a  penalty  implies  a  prohibition,  thouj^h  tliere  are  no 
prohibitory  words  in  the  statute."  Although  this  was  but  n 
tUetumf  the  doctrine  has  been  fully  approved.  (Be  Begnis  y. 
ArmiHeadi  10  BUtg.  107;  Foster  Taylor^  3  iVsv*  ^  Man. 
244;  5  ^  Ad.  8S7,  C.  by  tke  name  of  Foster;  Cope 
KotOoHih,  2M.^W,  149 ;  MitchOl  r.  Smiih,  1  Bin.  110;  4 
DaU,  2C9,  iS*.  C.  ;  Leidenbender  v.  CharUs^  4  Serg.  ^  Rande^ 
159,  per  Tilghman,  Ch.  J.;  Springfield  Bank  Merrick^  14 
Mass.  322.)  When  a  ljcens>e  to  carry  on  a  particular  trade  i.s 
required  for  the  sole  purpose  of  raising  revenue,  and  the  statute 
only  inflicts  a  penalty  by  way  of  securin«f  payment  of  the 
license  money,  it  may  be  tfiat  a  sale  without  a  license  would 
be  valid.  {Juhuson  v.  IJudsoti,  11  I:Jastj  180;  Brown  v. 
Duncan,  10  Barn.  ^  Cress.  93  ;  ChUtt/  on  Cont.  419,  697,  ed, 
of  1842.)  But  if  the  statute  looks  beyond  the  question  of 
revenue,  and  has  in  view  the  protection  of  the  public  health  or 
morals,  or  the  ptevention  of  frauds  by  the  seller,  then,  though 
there  be  nothing  but  a  penalty,  a  contract  which  infringes  the 
statute  cannot  be  supported.  (Z*at9  v.  ffodgsouj  2  Camp,  147 ; 
Brown  v.  Duncan,  10  B*  ^  C  93 ;  Eoaier  v.  Tat/lor,  3  Nev. 
^  Mam  244 ;  5  B.  tj-  Ad.  887,  S.  C.  /  Little  v.  Poole,  9  B.  ^ 
C.  192;  Tyson  V.  Thomas,  McCkl.  YoM^^^r,  119;  IMieeler 
V.  Russell,  17  ^Tass.  258 ;  Bensley  v.  Blgno/d,  5  B.  Aid. 
335  ;  Drury  v.  Dvfontaine^  1  Taunt.  136.  per  Mansfield,  Ch.  J. ; 
Copev.  Rowlands,  2  M.  tj-  W.  H9;  Houston  v.  Mills,  1  3 foo- 
dy. ^'  Bob.  325 )  Now  1  think  it  quite  clear,  that  in  llic  enact- 
ment of  our  excise  law  the  legislature  looked  beyond  the  mere 
question  of  revenue,  and  intended  to  prevent  some  of  the  evils 
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which  are  90  likely  to  flow  from  the  traffic  in  spirituous  liqtioi& 
If  revenue  alone  had  been  the  object,  licenses  would  have  been 
allowed  indiscriininately  to  all.  But  the  statute  forbids  a  license 
to  any  one,  whether  tavern-keeper  or  grocer,  who  Is  not  of  good 

moral  cluiracter :  and  he  must  moreover  give  bond,  with  sure- 
ties, that  his  house  or  f^roccry  shall  not  become  disorderly. 
(§§  6,  7,  13.)  These  regulations  were  evidently  intended  to  pro- 
tect the  public,  in  some  degree,  against  the  consequences  which 
might  be  expected  to  follow  from  allowing  all  persons,  at  their 
pleasure,  to  deal  in  strong  liquors.  And  although  the  statute 
only  inflicts  a  penalty  £>r  selling  without  a  license,  the  contract 
is  illegal,  and  no  action  will  lie  to  enforce  it.  The  justice  was 
wrong;  and  his  judgment  has  been  properly  revaiaed  by  the 
common  pleas. 

Judgment  affirmed. 


Kellogo  d&  Kellogg  vs.  Cbitrcb. 

A  certiorari  Ilea  from  \^m  court  to  review  a  judgment  of  a  jusllce  of  the  peace,  >n 
cases  where  the  statute  aatborixcs  the  same  writ  to  be  issued  uom  liie  cmujhod 

Common  law  certiorari  to  a  justice  of  the  peace  to  review 
a  judgment  rendered  hy  him  in  favor  of  Church  against  the 
plaintiff  in  error.   It  appeared  by  the  justice's  return,  that  the 

suit  was  commenced  1  v  attachment  issued  at  tlic  instance  of 
Church,  on  the  allegaitoii  that  the  defendants  had  departed  from 
the  county  with  intent  to  defraud  their  creditors:  and  thni  the 
recovery  was  for  s  16  01,  on  an  cx  parte  trial,  the  defendants  not 
apjiearmg  or  pleadmg.  The  affidavit  upon  which  the  attach- 
ment was  issuedi  which  was  set  forth  in  the  return,  was  clearly 
defective  upon  grounds  repeatedly  adjudged  by  the  court 
Hence  so  much  only  of  the  case  is  reported  as  relates  to  the 
form  in  which  the  question  was  presented 
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J9.  P.  Chapman,  for  the  plaintifs  in  error. 
C.  Shaff&Ti  for  the  defendant  in  error. 

By  the  Courts  ni.AUDsr  kv,  X  It  is  objected  tliat  the  plain- 
tills  in  error  have  mistaken  their  remedy ;  that  they  should  have 
carried  the  case  to  the  court  of  common  pleos  of  the  county 
where  the  judgment  was  renderedj  aod  not  to  this  court.  That 
conne  certainly  might  have  been  taken;  (2  R,  8, 255,  k  170,) 
but  the  legislature  did  not,  by  merely  piovidmg  a  new  remedy, 
deprive  this  court  of  a  well  known  branch  of  its  common  law 
jurisdiction. (a)  The  affidavit  on  which  the  attachment  was 
tssued  being  defective^  the  judgment  must  be  imrsed. 

Judgment  reversed. 

{«)  In  CMMtadlrT.  PmUr,  (5  WmL  980  it  i»  Mid  that  a  certitraH  will  lie  to 
thii  eoort  upon  a  jortiae**  jodgnwntt  In  a  eaaa  wboiv  tbe  atatatv  gifca  a  leoedj  \^f 
agijMal  to  the  common  plea«t  and  tbe  aame  famaik  ia  Mpaatod  in  Vhtd  v.  RmukXtt 
(5  HtUf  264, 369.)  In  tho  principal  c&m  tbe  resort  to  the  common  ploai  was  by 
certiorari.  It  secm^  therefore  that  in  either  case  a  certiorari  to  this  court  will  lie. 
See  a\3iO  Ex  parte  Jhat/i,  (3  //i«,42,59,)  and  The  People  v.  Covert,(l  Hill,  674.) 
It  is  presumed,  however,  that  in  this  class  of  ca»es  liic  writ  would  not  be  allowed, 
except  under  special  eiretmiitaneei,  aa  waa  aaid  bf  Mmj,  J*  is  Cmttodt  Porter. 


Cu&RiM  and  wife  m.  Finn. 

Hie  aereral  statutes  enabling  aliens  to  take  and  hold  real  estate,  which  were  pn«<«rr) 
prior  to  tho  21st  day  of  April,  1825,  were  fur  modified  by  tho  act  passed  on  thai 
day.  (Stat.  IB25,  p.  497,)  that  no  alien  coal  J  suHseqocntly  take  land  by  parchaae, 
without  complying  with  tbe  provisions  of  iluxt  act. 

Accordingly  held  that  an  altflQ  widow,  whon  hmbaad,  bcinf  a  dtiaen,  pureliaaed 
landa  during  their  eofertimin  1B33»  and  died  in  1698,  waa  not  eatHlad  to  dawor 
within  tha  prinaipla  of  StOlif    Ftrgejf,  (I  Cmim,  89.) 

EiECTBtSNT,  for  dower,  tried  at  the  New- York  circuit  in  Jan- 
nary,  1S44,  before  Kent,  late  C.  Judga  The  plaintiff,  Mary 
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Eliza  Currin,  was  formerly  the  wife  of  James  Kerrigan,  to  whom 
Bhe  was  married  in  the  year  1618|  and  who  died  leaving  her  his 
widow  in  April,  1838.  She  afterwards  married  John  Oarrin, 
the  other  plaintiff.   The  plaintiffs  proved  these  facts,  and  that 

tlie  dofeiidaiil  convoyed  the  premises  in-whicli  duwcr  wai>  claim- 
ed to  James  Kerrigan,  on  the  14th  day  of  December,  1833,  and 
that  a  demand  of  dower  had  been  made,  and  rested.  The  de- 
fendant g^ave  evidence  to  shew  that  Mary  Eliza  wasanahen 
bom  in  Ireland,  and  that  she  came  to  the  United  States  while 
an  infiint  with  her  parents,  in  the  year  1801.  The  plaintlflEs,  on 
the  other  hand,  alleged  that  she  was  bom  in  this  state,  and  gave 
some  evidence  to  that  effect  The  judge  charged  the  jury  that 
ii  ihe  plaiiiliii"  was  an  alien,  she  was  not  entitled  to  dower,  and 
the  plainiii£$'  counsel  excepted.  The  jury  found  for  the  de- 
fendant. 

B*  H.  Judah  ^  Jordan^  for  the  plaintiffit,  insisted 
that  when  the.premises  in  question  were  conveyed  to  Eierrigai), 
the  former  husband  of  Mary  Eliza,  she,  being  at  that  time  the 

wife  of  Kerrigan,  and  being  enabled,  notwithstanding  her  alien* 

age,  to  take  and  hold  real  estate  by  parcliase,  by  the  siaUUeb  of 
1802  and  1808,  (2  R.  L.  612,  §  1 ;  id.  543,  §  1,)  by  virtue  of  that 
conveyance,  took  a  right  to  dower  at  the  same  time  tliat  her 
husband  acquired  an  estate  in  {v.e^  according  to  the  rule  estab- 
lished in  Sutliff  V.  Forgey,  (I  Cotosfi,  89,)  and  the  same  case 
in  error,  (5  Cowen,  713.) 

/.  T.  Brady f  for  the  defendant,  insisted  that  the  statutes  refer- 
red to  ceased  to  have  any  effect  after  the  enactaient  of  the  act 
**lo  enable  resident  aliens  to  take  and  liold  real  estate,"  passed  in 
1825.  {Stat.  p.  427.)  By  the  last  proviso  of  the  first  section 
of,that  act,  no  alien  could  take  or  hold  real  estate  by  descent  or 
purchase  previously  to  his  having  made  the  affidavit  mentioned 
in  that  section. 

By  ihe  Cbtir/,  Jewett,  X  At  the  common  law,  a  feme  co- 
ver/, being  an  alien,  was  not  entitled  to  be  endovv^ed,  uor  could 
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she  inberiL  {Co.  Lilt.  31, 6.  ;  Kelli/  v.  Harrisony2John.  Cos* 
29;  Davia  v.  Darrow^  12  Wend,  G5.)  The  statute  allowing 
dower  to  the  resident  widow  of  an  alien  httsband|  (\  S,  740, 
f  2»)  haS|  of  couisei  no  application  where,  as  in  this  case,  the 
husband  was  a  citizen  and  tlie  widow  an  alien. 

But  it  is  claimed  on  the  part  of  the  plaititifis,  that  Mrs.  Cdrrin, 
althouijh  an  alien,  is  entitled  to  dower  in  the  lands  of  which  her 
former  iuisbaiid  died  seized,  as  a  purchaser,  within  the  equity 
of  the  provisions  of  the  acts  of  1SU2,  and  1808,  enabling  aliens 
to  purchase  and  hold  real  estate,  she  having  come  into  tliis 
state  to  reside  prior  to  the  passage  of  those  acts.  (2  R.  L.  542, 
543.)  She,  however,  cannot  derive  any  benefit  irom  these 
acts.  Her  husband  pnichatod  the  'premiaes  in  1833,  before 
which  time  the  legislature  had  passed  the  act  of  April,  21, 1825, 
{Stat.  J).  427,)  whicl)  provides,  that  no  alien  shall  be  capable  of 
takincr  or  holdinj^  luiids  or  real  estate  unless  he  shall  have  made 
and  filed  with  the  secretary  of  state,  n  deposition,  showing  that 
he  has  taken  the  incipient  steps  to  be  naturalized  pursuant  to 
the  laws  of  the  United  States.  The  provisions  of  that  act  were 
substantially  re-enacted  by  the  revised  statutes.  (1  R,  8,  720^ 
H  15, 16.)  In  1830^  the  l^nlature  extended  the  benefits  of  that 
provision  to  aliens  who  had  theretofore  purchased  lands,  provi- 
ded they  filed  a  deposition  in  one  ycivr-  and  that  peri(ni  was 
subsequently  extended  by  several  subsequent  acts.  (3  li.  jS". 
227,  229.) 

There  is  no  evidence  tliat  Mrs.  Currin  has  at  any  time  taken 
any  steps  for  procuring  her  owii  naturalissation,  or  made  the 
deposition  referred  to.  She  could  not,  thercfote,  take  as  a  pur- 
irhaser  by  means  of  the  conveyance  to  her  husband,  under  any 

sound  construction  of  the  statutes  on  that  subject.  The  remark 
of  the  late  Mr.  Justice  Cowen,  in  Connolly  v.  Smitli.  (21  Wend. 
62,)  I  think  is  well  sustained  by  the  adjudirntions  on  tiiis  qnes- 
tioQ,  that  "  the  course  of  legislation  has  been  such,  that  while  it 
has  conferred  a  right  of  dower  on  the  resident  alien  li^idow  of 
an  alien  purchaser,  it  has  denied  the  same  right  to  an  alien 
^idow  of  either  a  natural  born  or  naturalized  citizen,  unless  she 
file  the  proper  deposition    We  clo  not  deny  ber  riglit,  because 
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the  husband  was  incapabie  of  taking ;  but  the  wiic  must  acquire 
a  capacity  of  her  own."  Her  cajMicity  does  not  follow  that  of 
her  husbaud.  No  deposition  having  been  filed,  she  had  no  ca- 
pacity to  take.  I  think  that  these  principles  arti  well  settled  by 
tha  cases.  {Suilif  v.  Eargeiyi  1  Ccwen^  89,  affirmed  m  emtr, 
5  Cow«n,71Z\  Mck  v.  Miek^  10  Wend.  379;  PrleH  r.  Cum* 
mtf^#»  tft  error,  20  id.  338 ;  ConnoUy  v.  Sfmthf  supra.) 

New  trial  denied. 


Gardner  «»•  Hxartt. 

A  mortgngc  is  a  lion  upon,  and  not  a  title  in  or  to,  the  land.    Per  BEAnDsi.nr,  J. 
No  nclion  will  lie      the  holder  of  a  mortgage  against  another  for  nrgUgently  injur- 
ing  the  mortgaged  prcmiacs,  by  which  the  plaintiff  haa  lost  his  security. 

i^t  hu  destroyed  or  ittjufed  di«  value  «f  piemwMiipoa  whkA  he  he*  a  lien  bf 
mortgage  or  judgment  Per  Bbabimlbt,  J. 
The  deelaiation  for  such  an  injmy  mnst  aver  that  the  patty  penonanj  KaUe  ai 

morf«T«»for  or  jadjrmf'nt     btor,  was  inr)lv?*nt  or  uniblc  tn  p^v. 
And  if  (his  Hvorm'  rii  be  onirttpd,  cridencc  to  Uiat  effect  cannot  be  receiT<ed«  though 
the  defendant  jninod  issue  instead  of  demunring. 

Case,  tried  at  the  Rensselaer  circuit  in  November,  1845;  be- 
fore Parker,  C.  Jnd^e.  The  declaration  was  for  negligence  in 
removing  earth  Iroiu  a  hill  called  Mount  Ida,  belonging  to  the 
defendant,  adjacent  to  several  lots  owned  by  the  plaintiff,  by- 
means  of  which,  portions  of  the  inll  were  caused  to  slide  down 
upon  tlie  plaintiff's  lots,  and  thereby  greatly  injured  the  same. 
The  second  count  set  forth  that  the  plaintiff  was  the  owner  of  a 
mortgage  given  to  him  by  one  D.  D.  Day,  to  secure  $500  and 
certain  other  sums,  as  the  purchase  price  of  a  piece  of  land 
which  the  plaintiff  had  sold  to  Day,  adjacent  to  the  hill  beforo 
referred  to^  upon  which  mortgage  $500  and  upwards  was  un- 
paid ;  that  the  def^dant  was  the  owner  of  the  hill,  and  on,  dee. 
caused  and  procured  it  to  be  so  carelessly,  &c.  excavated,  and 
the  earth  to  be  removed  therefrom  in  such  a  manner  that  a  part 
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of  the  hill  9lid  dovn  upon  the  mortgaged  premises  and  destroyed 

the  value  thereof,  and  of  the  mortgage,  and  the  means  of  collect- 
ing ilit  same,  whereby  the  plaialilT  sustaiiir  I  damages  to  live 
hundred  dollars.  Plea,  not  guilty.  On  the  trial,  the  existence 
of  the  mortgage,  dated  23d  November,  1840,  w  liicli  was  foe 
^500,  payable  on  the  25th  September,  1845,  and  for  $30  paya- 
ble anauolly,  on  the  25th  day  of  September  in  each  year,  from 
1841  to  1845|  inclusive,  was  proved;  and  it  was  shewn  that  the 
mortgaged  premises  were  partly  coveted  with  earth  which  slid 
down  from  Mount  Ida  after  the  defendant's  hands  had  been  ex- 
cavating at  the  base  of  the  hill,  in  February,  1S13.  llvideuce 
was  then  given  to  show  that  the  work  was  carelessly  done,  and 
was  calculated  to  and  did  produce  the  injury  which  ibiiowed. 
The  defendant  objected  to  the  evidence  to  shew  the  injury  to 
the  mortgaged  prenuses,  on  the  ground  that  the  declaration  did 
not  aver  that  the  mortgagor  was  insolvent,  or  that  the  bond  was 
not  collectable^  and  that  it  did  not  state  and  it  had  not  been 
shewn,  that  any  part  of  the  mortgage  debt  had  become  payable 
at  the  time  of  the  injury  coiii]>lained  of,  and,  moreover,  that  it 
did  not  appear  that  the  defendant  had  conducted  wilfully  in  do- 
ing the  act  which  occasioned  the  injury.  The  judge  overruled 
the  objection,  and  permitted  tlie  evidence  to  be  given,  and  the 
defendant  excepted.  The  plaintiff  gave  evidence  to  show  that 
Day,  the  mortgagor,  was  not  responsible.  The  judge  charged 
the  jury  that  if  the  slide  was  occasioned  by  the  negligence  of 
the  defendant,  the  plaintiff  was  entitled  to  recover  the  dnmnges, 
if  any,  which  he  had  sustained  in  consequence  of  the  injury  to 
the  mortgaged  preniises,  to  which  the  defendant  exci'ptcd.  Ver- 
dict for  the  plaintiff.  The  defendant  moves  for  a  new  trial  on 
tt  bill  of  exceptions.  The  case,  when  before  the  court  on  another 
question,  is  reported  in  1  DeniOf  466. 

M,  T.  IUynM9,  ibr  the  defendant,  referred  to  14  Mn.  213^ 

and  17  Wend.  554. 

D.  Gardner^  i^\i\m\.\iX^  in  person,  cited  G  Hilii  o34;  2  Wend* 
163  ;  1  John.  509;  4  id.m\  11  id,  136. 
YoL.  HI.*  30 
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Bp  the  Conrtj  Beardslet,  J.  The  only  right  set  up  by  the 
plaintiff  ill  the  second  count,  is  that  of  a  mortgage  lien  in  his 
favor,  no  title  to  or  possession  of  the  land  mortgaged  being  as- 
serted. It  is  not  stated  in  this  count  that  tlic  mortgage  money 
was  due,  but  simply  that  it  was  secured  by  the  mortgage  and 
unpaid.  The  injaiy  complained  of  is  alleged  to  have  resulted 
from  the  defendant's  negh'gence,  by  which  the  eatth  was  caused 
to  slide  upon  the  land  mortga^^ed,  whereby  the  value  thereof, 
and  of  said  mortgage,  as  the  count  has  it,  was- destroyed.  The 
gravamen  of  tlie  action  as  stated  in  this  count,  was  vegUgencc, 
not  frattdf  for  it  is  not  alleged  that  the  defendant  had  notice  of 
the  mortgage  lien,  or  that  he  intended  to  do  any  injury  what- 
ever to  the  plaintiff. 

A  mortgage  creates  a  specific  lien  on  the  land  mortgaged,  as 
a  judgment  duly  docketed  does  a  general  one  on  the  land  of  the 
judgment  debtor.  But  the  mortgagee,  as  suchi  has  no  title  to 
the  land  mortgaged :  he  has  neither  jti9  in  re  nor  ad  rem,  but  a 
mere  security  for  his  debt ;  title  to  the  land,  notwitlistanding  tlic 
mortgag-e,  remaining  in  the  mortgagor.  In  this  count,  however, 
the  injury  complained  of  is  not  to  the  plaintiff's  land,  but  to 
land  on  which  he  had  a  mortgage  lien,  and  by  which,  as  is  al* 
leged,  said  mortgage  was  destroyed. 

No  doubt  the  law  will,  in  some  cases,  give  redress  by  an  ac- 
tion on  the  case,  to  a  party  whoee  lien  by  mortgage  or  judgment 
has  been  destroyed  or  impaved  In  value :  it  will  do  so  where 
•the  injiny  was  done  fraudulently^  but  not  where  it  resnUa  iVoni 
mere  negligence  and  want  Of  due  care  and  attention.  The  ca- 
§es  referred  to  on  the  argument  proceed  on  this  distinction.  In 
iCatcs  V.  Joice,  {IXJohn.  136,)  the  counts  in  the  declaration  de- 
murred to,  alleged  that  the  defendant  well  knew  of  the  plaintiff's 
lien  by  judgment,  and  that  said  defendant,  with  an  intention  to 
defraud  the  plaintiff  of  the  recovery  and  satisfaction  of  said  judg> 
ment,  demolished  and  removed  from  said  premises  a  buildings 
standing  thereon.  It  was  argued  for  the  defendant,  tli at  the 
plaintiff  having  a  mere  lien,  and  not  being  in  possession,  could 
not  tnain;;-!!!  any  nction  against  the  defendant,  who,  it  was 
urged,  was  answerable  only  to  the  person  in  possession  of  tba 
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land.  In  deciding  the  case,  the  court  said  the  actioD  was  of  the 
first  impression,  but  it  was  **the  pride  of  the  oomnwn  law,  that 
wheTerer  it  recognizes  or  creates  a  right,  it  also  gives  a  remedy 
for  the  wilful  violation  of  it;"  that  it  was  *'a  sonnd  principle, 
that  where  the  fraudulent  misconduct  of  a  perty  occasions  an 
injury  to  the  private  rights  of  another,  ho.shall  he  responsihle  in 
damages  for  the  sams  :  and  siicli,"'  said  the  court,  "is  the  case 
presented  by  the  pleadings  in  tins  cause.** 

Lane  v.  Hitchcock^  (14  Joh  n.  213,)  was  nn  action  on  the  case 
by  the  assignee  and  owner  of  a  mortgage,  for  prostrating  and 
destroying  certain  buildings  on  the  land  mortgaged,  by  which 
the  value  thereof  was  reduced  and  the  plaintiff  greatly  damni- 
fied. It  was  held  to  be  a  fatal  obstacle  to  a  recovery,  that  the 
plaintiff  had  not  alleged  in  the  declaration  the  insolvency  of  the 
mortgagor,  or  liis  inability  to  pay  the  mortgage  deht :  that  the 
fact  of  such  insolvencyor  inability  was  indispensable  to  give  the 
plaintiff  a  right  of  action  ;  and  as  the  declaration  contained  no 
such  averment,  evidence  to  establish  such  insolvency  or  inabil* 
ity  was  inadmissible.  The  case  of  Yates  t.  Mc9  had  been 
referred  to  as  an  authority  for  the  action,  hat  the  court  answered 
that  there  the  declaration  expressly  averred  the  insolvency  of  thu 
judofment  debtors,  and  the  decision  was  "placed  on  the  ground 
that  thcplaintiiT  w -is  actually  damnified  l)y  the  frnuduloil  iiiis. 
condini  of  the  deiuudant.-'  And  it  was  added,  that  "from  the 
proof  m  tliis  case,  it  appears  that  the  mortgaged  premises  were 
worth  more  than  the  mortgage  money,  at  this  time,  since  the 
removal  of  the  house  and  bam.  There  is  no  evidence^  there- 
fore^ that  the  defendant  intended,  or  has,  in  fact,  deprived  the 
plaintiff  of  the  recovery  of  his  money." 

The  Bank  of  Rome  v.  Mott,  (17  Wend.  654.)  The  short 
of  this  case,  as  said  by  Judsfe  Cowen,  "is  that  the  1!  ui'c  of  Utica 
had  a  jnd^ment  against  McBride  which  bound  ins  lands;  that 
the  plaintiffs  held  junior  mortgages  against  McBride,  which 
bound  the  same  lands;  that  the  defendant,  as  sheriff,  in  execu- 
ting aji  /a.  issued  at  the  suit  of  the  Bank  of  Utica,  so  neglt* 
gently  managed  the  personal  property  of  McBride,  that  it  did 
not  bring  its  full  value  by  1000  dollars,  so  that  this  sum  cams 
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in  npon  the  mortgiged  land  and  other  lands^  and  took  so  much 
out  of  the  plaintiffii*  poekeC  It  was  held  to  be  clear  that  such 
an  action  would  not  lie :  that  although  the  Bank  of  Utica,  or 
McBride  hinuetf,  might  eomplaui  of  the  negligence  of  the  de- 
fendant, the  plaintiffs  could  not.  And  the  judge,  in  pronouncing 
the  opinion  o(  ilie  couiL  said,  "If  this  action  be  niaiiUainablo, 
every  creditor  of  McBride,  of  whose  debt  the  sheriff  was  au  are, 
might,  for  aught  I  see,  sue  him:  and  if  tlie  plaintiff  could  per- 
suade a  jury  to  believe  that  by  his  misconduct,  McBride  was 
rendered  less  able  to  pay,  recover.  The  law  cannot,  in  such 
cases,  look  beyond  the  proximate  mischief  resulting  to  a  vested 
right,  and  do  more  than  redress  that  mischief  at  the  suit  of  the 
person  immediately  wronged."  The  judge  then  adverts  to  the 
charge  in  the  declaration  that  the  defendant  w^iiBd.  fraudulenilp 
and  eoUusiv^^  which  is  understood  to  mean  that  ther»  was 
firaud  and  collusion  towards  the  Bank  of  Uttca  or  McBride,  if 
any  body.  But  it  is  expressly  said,  "that  collusion  and  fraud 
with  intent  to  do  this  mischief  to  the  plaintiffi^  might  be  re< 
dressed  by  an  action.  It  would  be  like  any  other  fraudulent 
act,  vvitii  the  {)urpose  of  diminishinir  the  value  of  n  mortgage 
security,  or  a  lien  by  judgment.  (  Yates  v.  Joice,  II  John.  136, 
149,  and  the  cases  there  cited.)  But  surely,  to  carry  the  acts 
here  imputed  beyond  their  natural  and  leijal  consequences,  the 
object  of  tile  fraud  should  be  explicitly  pointed  out.  It  is  the 
very  gravamen,  the  material  point  of  tiie  issue,  the  vital  princi- 
ple of  such  an  action." 

The  principle  of  these  authorities  decides  this  case  They 
show  conclusively,  that  without  a  fraudulent  intention  on  the 
part  of  the  defendant,  to  injure  the  plaintiff  the  action  will  not 
lie:  it  is  not  enough  to  prove  that  the  act  done  was  one  of  neg- 
ligence and  inattention. 

Fraud  and  neglicrence  are  by  no  means  identical  in  their  na- 
ture or  eflfict  Fraud  is  a  deceitful  practice  or  wilful  device, 
resorted  to  with  intent  to  deprive  another  of  his  n^  ht,  or  in  some 
manner  to  do  him  an  injury.  It  is  always  positive  ;  the  mind 
concurs  with  the  act:  what  is  done,  is  done  desigrnedlv  and 
kiiowmgly.   But  in  negligence,  wiiatever  may  be  iti>  grade. 
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there  is  no  purpose  to  do  a  wrongful  act^or  to  omit  the  perform- 
aoce  of  a  duly.  There  is,  however,  an  absence  of  proper  atten- 
tion, care  or  skill.  It  is  strictly  nonfeasance,  not  malfeasance. 
This  is  the  general  idea,  and  it  marks  the  distinction  between 
negligence  and  fraud.  In  the  first,  there  is  no  positive  intention 
to  do  a  wrongful  act ;  biit  in  the  latter,  a  wrongrul  act  is  ever 
designed  and  intended.  Negligence,  in  its  various  degrees, 
ranjres  between  pure  accident  and  acdinl  fraud,  the  latter  com- 
mencing where  negligence  ends.  Negligence  is  evidence  of 
fraud,  but  still  is  not  fraud. 

The  second  count  chai^^es  negrligenee  and  nothing  more.  If 
that  count  was  now  before  us  on  demurrer,  I  should  bold  it  to 
be  bad.  But  it  is  not  here  in  that  form,  and  we  are  confined  to 
the  points  made  on  the  trial.  But  sufficient  appears  there  to 
call  for -a  new  trial. 

The  bill  of  exceptions  does  not  show  expressly  that  a  bond 
accompanied  the  mortirnge,  but  it  may  reasonably  I  e  inferred 
from  what  does  appear,  that  such  was  the  iact.  As  mortgagor, 
Day  was  not  bound  to  pay  the  mortgage  money,  (1  R,  Sc  73d, 
( 139,)  but  he  had  given  a  bond  for  the  amount,  and  therefore 
was  personally  bound.  As  the  plaintiff  held  the  personal  secu- 
rity of  Day  for  the  mortgage  money,  it  was  a  material  port  of 
his  riirht  of  action,  that  Day  was  insolvent  or  unable  to  pay 
But  tills  was  not  alleged  in  the  declanitiou.  The  judge,  therefore, 
erred  in  permitting  evidence  to  be  given  to  show  such  insolvency 
or  inability.  {Lane  v.  IJitc/icoc/:,  supra.)  A  new  trial  on  this 
ground  is  proper,  but  as  the  plaintiff  may  undoubtedly  obtain 
leave  to  amend  his  declaration  in  this  respect,  I  deem  it  only 
proper  to  say,  thnt  I  think  he  cannot  recover  for  damage  done  to 
the  land  mortgaged,  without  also  alleging  in  his  declaration  and 
provincT  on  the  trial,  that  the  defendant  acted  fraudulently,  and 
actually  intended  to  do  the  injury  complained  of.  This  implies 
that  the  defendant  was  aware  of  the  plaintiff's  mortgage  lien,  a 
ilEict  not  alleged  in  the  declaration ;  and  designed  by  what  was 
done  to  destroy  or  impair  its  value. 

New  trial  ordetfid. 
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One  of  two  sureties  for  a  debt  who,  with  the  cons-etit  of  the  other,  has  been  rrlen^od 
by  the  creditor,  is  not  liable  to  contrihute  towards  (ho  reimbursement  (»i  money 
aybsequcntly  paid  by  the  other  on  account  of  itu:  debt  for  which  thej  were  sureties. 
Per  BKONtoit,  a  J» 

A  pritmte  writing  deposited  in  a  pnblio  offiee,  pamimt  to  k  not  ^  the  antora 
of  a  leeotd,  and  ttsnnot  ba  piotrodf  n  oiffleial  pspen  be^  by  a  esrtifisd 
eo|iy. 

Where  surh  a  writing  criTinot  be  removed  from  llic  ofTice,  it  should  be  proved  on  a 
commission  if  out  of  the  State,  or  bjr  colling  the  subscnbtog  witoew  and  producing 
a  fiwurti  copj. 

Tbo  consent  of  a  surctj  in  a  revenue  bond,  required  by  the  act  of  congress  to  enable 
an  iRsotveiit  obligor  in  the  eame  bond  to  be  discharged,  is  a  private  pnpcr  and 
eaanot  be  pioved  bf  a  eofvf  antheiitiealed  hy  tbeseeretaiy  of  the  trsasnrf. 

Tbo  leleese  of  one  of  eereral  jdnt,  or  joint  and  eeveial  obtigots,  diselmgiy  alt. 

A  release  by  the  eeoretary  of  the  treasury  of  one  of  several  obligors  in  a  bond  to 
the  Ciiilri!  Sl  itr?  is  inoperative,  unless  It  be  shown  that  the  preliminary  stepo 
to  procure  i<uch  discharge,  proscribed  by  the  act  of  eoncress,  had  been  taken. 

It  is  not  enough  that  the  release  recite  tiie  facta  ncccusary  to  be  proved ;  such  reci- 
tals not  bong  evMeneectf  tiieee  facta. 

judgment  of  a  oonit  of  competent  jorisdioUon  npon  a  point  aoa|^t  to  be  Utigated 
between  the  nune  partiea  in  aaodier  sail,  is  rss^Wieete. 
It  is  not  neeessarf  that  the  plaintilT's  claim  in  both  suita  should  be  identical  If 
they  arise  out  of  the  same  transaction,  and  the  defence  is  eqoallj  applicable  to 

each  suit,  thn  first  judgment  will  fx?  conclusive. 
And  a  judgment  npou  demurrer  is  equally  conclusive  with  one  rendered  upon  a 
verdict. 

H.  C.  was  indebted  to  the  United  States  dntisCt  arisbg  upon  a  single  importa- 
tioa>  and  gave  two  bonds  trilh  die  fame  foratlsa  payable  at  di^rent  times  tot 
distiaet  parts  of  the  same  debt  One  of  the  snmlies  havbg  paid  both  beads 
braoght  an  actioa  in  the  snpcrior  eonrt  ^bst  his  oo-sotety  for  contribution  oa 

account  of  the  monev  pnicJ  npon  one  of  the  bonds,  and  the  defendant  pleaded  a 
discharge  of  hirii9clf  from  the  whole  dcht  by  tlie  secretary  of  the  treasury  pursuant 
to  the  act  of  congress,  to  which  the  plaintilT  demurred,  and  judgment  was 
given  against  him.  Held,  that  such  judgment  was  a  conclusive  bar  to  a 
iubosqnent  actioa  in  this  oooK  between  the  eamo  partiesiin  which  the  ptahitHT* 
MOgM  to  noom  oontiibotiaa  OB  aooooat  of  Ibe  awnej  paid  oo  the  ether  bond. 

Assumpsit  tried  before  Kent,  C.  Judge,  at  t^ie  New-York  eiF» 
ciiit,  ia  Fet>niaryj  1844.  The  plainliflT  sned  for  coiitribiitioD, 
and  the  case  was  this :  One  Henry  Gsstro  imported  goods,  and 
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on  the  17th  of  October,  1822,  he  executed  two  bondi  to  the  Uni- 
ted States  for  the  payment  of  the  duties,  in  which  bonds  the 
testator  and  the  defendant  were  the  sureties  of  Castro.  Tfie 
parties  bound  tliernselves  jointly  and  severally.  The  bonds 
were  ahke  in  penalty  and  condition,  except  that  they  were  pay- 
able at  different  periods  ;  both  within  a  year.  On  the  5th  of 
December,  1838)  the  plaintifi^  as  executor  ot  Brunei,  paid  to  the 
U.  S.  |4645,08  in  satisfaction  of  one^of  the  bonds;  and  in  this 
action  the  plaintiff  sought  to  recover  one  half  of  that  sum  from 
the  defendant  as  a  co-surety  with  the  testator. 

The  defence  was,  that  the  defendant,  with  the  consent  of  the 
plaintitf,  hnd  been  relensed  from  his  obligation  by  the  secretary 
of  the  treasury,  pursuant  to  the  acts  fur  the  relief  of  certain  in- 
solvent debtors  of  the  Unite<i  States.  (4  Simys  Law  U*  JS, 
2236, 2327, 2368.)  The  defendant  gave  in  evidence  a  release, 
dated  November  3, 1834,  under  the  hand  of  the  secretary  of  the 
treasury,  and  the  seal  of  the  department,  fully  discharging  the 
defendant  from  his  debt  to  tlie  United  States,  upon  condition . 
that  he  paid  the  sum  of  1000  ;  which  conditioii  he  performed 
on  tlie  7lh  day  of  the  same  month.  It  was  recited  in  tlie  release, 
among  otlier  things,  that  the  defendant  had  preferred  his  petitioa 
to  the  secretary  of  the  treasury  for  a  release,  and  that  a  report  in 
writing  of  the  circumstances  of  the  case  had  been  transmitted  to 
the  secretary  by  the  commissioners  of  insolvency  for  the  proper 
district.  It  was  also  recited  that  the  plaintiff,  as  the  legal  rep- 
resentative of  Brunei,  the  co-surety  of  the  defendant,  had  filed 
with  the  secretary  his  consent  in  writinij  tli;iL  ihc  privileges  of 
the  statute  might  be  extended  to  the  dclendaut,  without  any 
prejudice  to  the  plaiutilT's  liability. 

The  defendant  then  offered  in  evidence  a  paper  purporting  to. 
be  a  copy  of  the  consent  of  the  plaintiff  to  the  release ;  to  which 
paper  there  was  subjoined  a  certificate  by  the  secretary  of  the 
treasury,  *'that  the  preceding  is  a  copy  of  the  original  now  on 
file  in  the  office  of  the  secretary  of  the  treasury  of  the  United 
Slates  at  Wash! tiLTton  city.''  The  seal  of  the  de])artment  was 
affixed.  The  d.  lVn  l  nt  objected,  that  tliere  wns  no  legal  ]>roof 
of  the  execution  ol  the  instrument ;  but  the  judge  overruled  the 
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objection,  and  allowed  the  paper  to  be  read  in  evidence.  The 
paper  was  (lated  October  20^  1834,  and  purported  to  be  signed 
and  sealed  by  the  plaintiff  as  executor  of  Branel,  and  to  be  wit- 
nessed by  two  witnesses.  By  the  writi ng  t  h  e  plaintiff  consented 

that  the  defendant  should  be  released  and  discharged  from  his 
debt  and  responsibilily  to  the  U.  S.  on  the  two  bonds,  and  that 
the  obli^ntion  of  the  testator  to  tlie  U.  S.  should  pot  be  thereby 
impaired  in  any  manner  wliatever. 

Tile  defendant  also  i^ave  in  eviilence  a  jndgment  record,  from 
which  it  appeared  that  the  plaintiff  had  sued  the  defendant  for 
contribution  in  the  superior  court  of  the  city  of  New-York ;  the 
declaration  in  that  case  bcin^r  precisely  like  the  declaration  in 
this  case,  except  that  the  other  bond  was  set  out  as  a  part  of  the 
ground  of  action.  In  that  action  the  defendant  pleaded  in  bai 
the  foregoing  release  and  consent  \  the  plaintiff  demurred  to  thi* 
plea ;  the  defendant  joined  in  demurrer ;  and  the  court  renderec 
judgment  for  the  defendant  The  plaintiff  objected  to  the  intro 
duction  of  the  record,  because  the  bonds  were  not  the  same  ir 
both  suits.    The  judge  overniled  the  objection. 

The  plaintiff  requested  the  judge  to  charge  the  jnry  thai  the 
release  did  not  discharge  the  defendant,  because  there  was  no 
proof  of  the  facts  nccessnry  to  give  the  secretary  of  the  trensnr} 
jurisdiction  to  u;rant  it — that  the  recitals  in  the  n  lease  were  nol 
legal  evidence  of  those  facts  as  against  the  plaintiff.  2.  Thp 
release  could  not  operate  to  discharge  a  right  of  actiou  subse- 
qncntly  acquired  by  the  plaintiff  by  the  paynient  of  the  money. 
3.  The  consent  to  the  discharge  given  by  the  plaintiff  did  not 
operate  as  a  release  of  the  right  of  action  which  the  plaintiff  sub- 
sequently acquired  by  the  payment  of  the  money.  And  4,  the 
judgment  in  the  former  suit  was  no  bar  to  this  action. 

The  judge  refused  to  giro  either  of  those  instnictions ;  and 
he  charged  the  jury,  that  the  jndgment  of  the  fiitperior  cowrt 
upon  the  same  matter,  being  on  a  bond  for  duties  on  the  same 
importation  with  that  wliicli  was  in  qiK  sii()n  in  this  suit,  was  a 
bar  to  this  action.  And  independently  of  the  jud<jment,  ibe 
release  and  consent  were  a  bar  to  the  action.   Verdict  for  the 
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defendant.  Thedeitjadant  moves  for  a  new  trial  on  a  case,  with 
leave  to  turn  tl:e  same  into  a  bill  of  exceptions  or  special  verdict 

E.  Sand/ordf  for  the  plaintiff. 

J.  L.  Mason f  fot  the  defendant. 

J3y  the  Courtj  Bronson,  Ch.  J.  If  we  assume  that  the  re- 
lease executed  by  the  secretary  of  the  treasury  is  a  valid  instn]> 
ment,  and  that  the  written  consent  of  the  plaintiff  to  the  release 
was  duly  proved,  I  do  not  see  how  this  action  can  be  nuintained. 
When  the  defendant  was  released  by  tho  government^  his  obli* 
gation  was  at  an  end,  and  He  ceased  to  be  a  co-surety  with  the 
testator.  Nothing  remained  upon  which  to  found  the  duty  of 
contribution.  And  as  tlic  j)Iaintiff  consented  to  the  release^  he 
has  no  ground  for  complaint. 

Hut  the  consent  was  not  duly  proved.  Although  the  paper 
was  necesstirily  deposited  in  a  public  office,  it  wns  a  private 
writing,  which  could  not  affect  the  plaintiff  witfiout  proving^ 
that  it  had  be^^n  rx(  culed  by  him.  It  was  necessary  to  call  one 
of  the  Eub«jribing  witnesses.  If  the  paper  could  not,  by  law, 
be  removed  from  the  treasury  department,  so  as  to  produce  it  on 
die  trial,  It  should  either  have  been  proved  on  a  commission,  or 
by  calling  the  subscribing  witness,  and  producing  a  sworn  copy. 
There  is  no  act  of  congress  making  a  certified  copy  evidence. 
This  paper  is  not  like  a  record,  whicli  may  be  proved  by  an  ex- 
emplification ;  nor  is  it  the  act  of  a  public  officer.  (Peek  v. 
Farringion,9  Wend,  44;  Catki  v.  Paetfie  Ins,  Co.,  1  Wend, 
561 ;  4  id,  75,  C.)  It  is  a  private  writing,  which  can  bind 
DO  one  until  it  appears  that  he  is  a  party  to  it. 

In  one  view  of  the  case,  the  defendant  need  not  have  troubled 
himself  about  the  consent.  It  was  enough  that  he  Iia  i  been 
released.  The  relense  of  one  of  several  obligors,  whether  they 
are  bound  jointly,  or  jointly  and  severally,  discharg^es  all  of  them. 
{Brtmsm  v.  Fitzhttgh,  1  Hilly  185;  Bank  of  Foughkeepsie  v. 
Jbboism,  5  id.  461 ;  Nicholson  v.  ReviU,  4  Ad,  ^  Ellis,  675.) 
If  we  lay  the  consent  out  of  the  case,  then  all  the  obligors  were 

Vol.  Itt*  31 
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discharged,  and  the  vuliiiiiai  y  payment  which  the  plaintiff  has 
since  made,  can  give  him  no  rights  against  the  defendant.  It 
ispropeij  howeverj  to  say  that  this  view  of  the  question  goes 
Upon  the  gronnd  that  the  secretary  of  the  treasury  has  power  to 
release  a  surety  without  the  assent  of  a  eo*8uietyi  though  he  can- 
not release  the  principal  dehtor  without  the.consent  of  bis  sure- 
ties, when  they  are  solvent  (4  Stores  Laws  U.  S>  2236,  H  1 
to  A]  p.  2327,  iS]  p,  2368,  §  2.)  If  upon  the  true  construction 
of  these  acts  of  congress  the  consent  of  the  co-surety  was  neces- 
sary, then  of  course  the  release,  witliout  consent,  amounts  to 
nothing,  because  the  secretary  had  no  power  to  give  it.  But 
another  difficulty  in  this  branch  of  the  plaintiff's  case  renders  it 
luinecessary  to  settle  the  construction  of  the  acts  of  congress. 

Before  the  secretary  of  the  treasury  can  grant  a  release^  the 
debtor  must  make  application  in  writing,  under  oath,  stating 
several  things  in  relation  to  his  insolvency  and  estate.  (A  Story's 
Laws  U.  S.  2236,  §  1.)   The  application  is  necessf-ry  to  confer 
jurisdiction  on  the  officer;  and  there  was  no  proof  in  this  case  that 
such  an  application ^was  made.    The  release  recites  that  the  de- 
fendant preferred  his  petition  to  the  secretary  to  be  released ; 
but  recitals  do  not  prove  jurisdictional  facts.   {Bemutt  v.  Bureh, 
1  DenUff  141 ;  and  see  Cowen  ^  BiXPs  Notes  to  PhiL  Ev.  1014 
to  16.)  If  the  rule  were  otherwise,  inferior  courts  and  magis- 
trates might  acquire  jurisdiction  by  merely  affirming  the  exist- 
ence of  the  facts  oa  which  jurisdiction  depends.    An  insolvent's 
discharge  in  this  state  is  evidence  of  the  facts  contained  in  it. 
But  it  is  because  the  legislature  has  so  provide  !  in  express  terms. 
{Jenlcs  V.  SiebbiiiSjll  John.  224  ;  Barber  v.  Wiiislow,  12  Wetid. 
102.)  The  discharge  in  the  first  case  was  granted  under  the 
insolvent  law  of  1811 ;  and  in  the*  last  case  under  the  law  of 
1813.  But  both  statutes  provided  that  the  discharge  should  be 
conclusive  evidence  in  all  the  courts  of  th»  irtale,  of  the  facts  there- 
in contained.    (6  Web,  202,       1  i?.  L.  401,  i  8.)    Tlie  statute 
was  not  mentioned  in  the  opinion  of  the  court  in  the  last  case; 
but  the  decision  went  upon  the  authority  oi  Jeiilcs  v.  Stebbins. 
There  is  no  statute  making  the  recitals  in  the  release  evidence^ 
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■nd  as  thm  was  do  proof  of  the  eziBlenco  of  the  'asts  pceewary 
to  give  the  officer  jurisdiction,  the  instrument  was  of  no  force. 

The  lemainiog  question  is  on  the  effect  of  the  judgment  be» 
tween  these  parties  in  the  superior  court  of  the  city  of  New- 
York.  As  I  tinderstand  the  &cts»  the  plaintiff  sued  then,  as  he 
does  now,  for  contribution.  The  declarations  in  the  two  cases 
ape  precisely  alike,  except  that  they  mention  different  bonds  as 
a  pari  of  the  grouod-vvork  of  the  action.  But  botfi  bonds  were 
given  at  the  same  time,  upon  the  same  consideration,  and  as 
parts  oi  one  and  the  same  fransaclion.  In  answer  to  tiie  first 
action,  the  defendant  pleaded  the  same  release  and  consent  tiiat 
are  set  up  in  answer  to  this  action  ;  and,  upon  demurrer,  judg- 
ment was  rendered  in  h)s  favor.  We  have  then  the  judgment 
of  a  court  of  concurrent  jurisdiction  directly  upon  the  point 
made  by  this  suit ;  and  nothing  is  better  settled  than  that  such  a 
judgment,  so  long  as  it  remains  in  force,  is  conclusive  between 
the  same  parties  in  another  action  upon  the  same  matter.  It  is 
true  that  there  is  a  shade  of  diffirence  between  the  two  eases  as 
to  the  necessary  proof  on  the  part  of  the  plaintiff  to  sustain  the 
action.  Different  bonds  are  mentioned  in  the  two  declarations. 
But  so  far  as  relates  to  the  principal  question  in  controversy,  to 
wit,  the  riirht  of  the  plauiiuf  to  demand,  and  the  duty  of  the 
defendant  as  a  co-surety  to  make  contribution,  the  two  cases  are 
precisely  alike.  The  dcfern  *;  is  pr^isely  the  same  in  both  ac- 
tions. The  matter  whicli  tiie  plaintiff  now  attempts  to  agitate 
anew  is  res  judicata.  The  case  of  Gardner  v.  Buckbee^  (3 
OnMft,  120^)  is  in  point  The  defendant  liad  given  the  plaintiff 
two  pvomissory  notes  Ibr  the  cotisidenition  money  on  the  pur- 
chase of  a  schooner.  In  a  suit  on  one  of  the  notes,  the  defen* 
dant  set  up  a  total  want  of 'considemtion,  on  the  ground  of  the 
fraud  of  the  plaintiff  in  making  the  sale ;  and  judgment  was 
rendered  for  the  defendant  In  a  suit  subsequently  brought  by 
the  plaintiff  upon  the  other  note,  the  ibrmer  judgment  was  held 
a  conclusive  bar.  So  here,  the  two  bonds  were  given  at  the 
same  time,  and  upon  the  same  consideration ;  and  the  parlies 
were  alike  co-sureties  in  both.  The  defence  set  up  in  answer 
to  the  plaintiff's  claim  for  contribution  was  the  same  in  the 
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former  action  that  it  is  now  ;  and  the  judgment  rendered  In 
that  action  is  a  coDciasiTe  bar  to  any  d&w  litigation  of  the  Sfune 
matter. 

A  distinction  was  stiggested  by  the  plaintiff's  cotinsel,  on  the 
giQimd  that  the  former  jndgineiit  between  these  parties  was 
rendered  on  a  demurrer  to  the  defendant's  plea.  But  it  cm 
malce  no  diff^ience  in  principle,  whether  the  ftcts  upon  which 

the  court  proceeded  were  proved  by  deeds  and  witnesses,  or 
whether  they  were  admitted  by  the  parties.  And  an  admission 
by  way  of  demurrer  to  a  pleading  in  which  the  facts  are  alleged, 
must  be  just  as  ayailabte  to  the  opposite  party  as  though  the 
admission  had  been  made  ore  ienus  before  a  jury.  If  the  plain- 
tiff  demutnd  fat  want  of  fonB|  or  if.  fat  any  other  reason  he 
wished  to  controTert  the  faets  alleged  in  the  plea,  he  might,  alter 
learning  the  opinion  of  the  courts  hate  asked  leave  to  with- 
draw  the  demurrer  and  reply.  But  he  suffered  a  final  judgment 
to  \)e  entered  against  him.  He  probably  thought  that  the  facts 
were  truly  alleged  in  the  plea,  and  therefore  did  not  wish  to 
amend.  But  however  that  may  be,  the  judgment  is  a  bar  to 
this  action. 

Ab  the  eiiGuit  judge  was  right  upon  this  point,  these  oould  be 
no  use  in  granting  a  new  trial  on  the  other  grounds  which  huve 
been  notieed.' 

New  trial  daiied. 


0 

Anstice  vs.  Holmes  Holmes. 


tnieplmiiftplMflMtthe  goods  md  chatteto  in  the  declawtioii  nwatSopfed  wera  wet 
fhepnpertf  flfllM]d«iiitiir,widuMt  Udfeoofli 
toon  at«md  UmC  1h»f  wan  tfM  fMparty  of  the  dclbidtBtioritf  «]ffi9  daid'  pm» 
son,  naming  hun,  and  not  tho  ptopcrlj  of  AO  phinliffi 

In  mattflii  of  form  aataUisbad  piaeedanla  dioiild  not  ba  dqioitad  fraoi.  P'ar 
fiaOM0if|  CX  J* 

Replevin  for  taking  two  mahogany  booic  cases,  the  properly 
of  the  plaintiff  Plea,  odte  ttoft,  dec.  became  they  say,  that  the. 
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laid  goods  ancl  chattels  m  the  said  declaration  mentioDed  at  the 
said  time  when  6k.  were  not  the  property  of  the  said  plaintiff 
In  manner  and  fbnn  4bc^  concluding  to  the  country,  and  pray 
inga  iietnm  of  the  goods.   Special  demurrer  aiid  joinder. 

W.  Muiockf  for  the  plaiuu£ 

•  M*  T.  Beynolds^  iox  the  deTeodonts. 

By  the  Courts  Bronson,  Ch.  J.  The  plea  is  bad  in  form  for 
not  showing  who  owned  the  goods.  The  defendants  have,  in 
eflfect,  pleaded  property  in  themselves  or  a  stranger,  without 
saying  which :  or  if  in  a  stranger,  without  saying  what  one  in 
particttlar.  The  plea  should  have  heen,  that  the  goods  were 
the  property  of  the  defendants,  or  of  some  third  person,  naming 
him ;  and  not  the  property  of  the  plaintiC  AU  the  precedents 
areao.  {WUdman  Nvttmt  I  Ytnt  $249;  WUiman  t. 
Norths  2  Xev.  92;  Butcher  Por/sr,  Carth.  243^  1  iSftow. 
400;  1  Salk.  94,  <S:  C;  Presgjaw  t.  S^mders,  1  id.  5;  6 
Mod.  81;  8  lid  Rapm,  984,  &  C;  BarrUon  y.  BSchUoahy  1 
John.  380 ;  RagBra  r,  AmMy  12  Wend.  30 ;  8  Went.  PI  16, 
17 ;  2  Lill  Ent.  359 ;  3  Chit.  PI  1044,  ed.  of  '37 ;  Bull  N.  P. 
54.)  It  is  true  thnt  Ui<>  ymal  of  ihe  issue  wjii  be  on  property  in 
the  plaintiff.  Bnl  i  iliiuk  the  defendants  could  only  give  evi- 
dence of  property  in  tho  person  named  in  the  plea.  {Prosser  v. 
Woodward,  21  Wend.  206.)  If  it  were,  however,  a  question 
•  of  mere  form,  established  precedents  are  not  to  be  disregarded. 
(2%ius  V.  Follet,  2  HiU,3iS.)  An  unnecessary  departure  from 
precedents,  whether  it  spring  firom  the  love  of  chancre,  or  be  the 
result  of  negligence  or  ignorance  on  the  part  of  the  pleader* 
onght  not  to  be  enoonmged.  It  can  only  lead  to  useless  litigt- 
cjoOy  delay  and  expense. 

Judgment  for  the  plaiptift 
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Earl  vs.  Spooner  and  Dixom. 

The  obligors  in  a  bond  executed  upoq  the  issuiag  of  an  attachment  in  n  juitioee 
court,  irhen  the  plaintiff  has  failed  to  reoorer  judgment,  axe,  j/rtma  /adt,  liaMt 
ftrdnnlosof  the  property  attMlidl.  Per  BusMUtr*  J. 

Bol  iriMte  pngaif  waa  aeisMl  and  jommd  bj  nrtna  of  an  attaeliiiMBit  «ad  tha 

ibimiir,  having  been  nonsu  ttd  c  n  the  tiiali  inunediately  sued  out  another  attacb- 

ment,  upon  which  the  officer  who  served  tho  first,  seized  the  same  property,  in 
his  own  possession,  on  the  second  attachment,  and  afterwards  sold  it  on  the  cxe. 
cotion  in  that  suit ;  in  an  action  on  the  bond  given  on  tlie  issuing  of  the  6rst 
attachment,  held,  that  tha  defeudaotii  were  entitled  to  show  the  appropriatioo  of 
the  property  on  the  procw  in  Iho  aeOBad  attaohmaiit  iidt  in  fadnelkn  of  damages 

Error  to  the  Wairen  common  pleas.  Karl  sued  Spooner 
and  Dixon  before  a  jostice  of  the  peace  and  lecoveied  $2, 
besides  costs,  w  hich  judgment  the  common  pleas  upon  eeriuh 
rari^  prosecuted  by  the  plaintiffs  affinned;  whereupon  the 

plaintifi'  brouglit  error  to  this  court.  The  action  was  covenant, 
oil  a  bond  executed  by  the  defendants  in  the  penalty  of  ^lOO, 
given  to  procure  the  issuing  of  an  attachment  before  a  justice  in 
favor  of  Spooner  ugain^st  llie  plaintiff,  which  was  conditioned 
pursuant  to  the  statute,  (2  R.  S.  230,  §  29,)  to  be  void  if  (among 
other  things)  Spooner  should  pay  the  defendant  (the  plaintiff  in 
this  suit)  all  damages  and  costs  which  he  might  sustain  by  rea 
son  of  the  issuing  of  the  attachment  in  case  Spooner  should  fail 
to  recover  judgment  in  the  attachment  suit.  An  attachment 
was  accordingly  issued  upon  whidi  certain  chattels  of  the 
plaintifl^  worth  about  thirty  dollars^  were  seized  by  a  constable ; 
who  took  them  into  his  possession  and  locked  then!  np^  and 
returned  the  attachment.  On  the  return  day  the  parties  ap* 
peared  before  the  justioci  when  the  plaintiff  in  that  suit  (Spooner) 
was  nonsuited,  upon  what  ground  is  not  stated  in  the  return. 
The  plaintiff,  in  the  suit  on  the  bond,  sought  to  recover  the  value 
of  tlie  property  attached,  and  proved  that  it  had  never  been  re- 
turned. Oil  ilie  part  of  the  defendants  it  was  perniittod  to  be 
shown,  though  objected  to  by  the  plaintiff,  that  immediately 
after  the  judgment  of  nonsuit^  the  same  justice  issued  anotbet 
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attachment  in  favor  of  Spooner  against  the  plaintiff,  by  virtue 
of  which  the  same  constable  attached  Uie  same  property,  and, 
judgment  having  been  rendered  for  the  plaintiff  in  this  second 
attachment  suit,  sold  it  on  the  execution. 

A.  T.  Wilson,  for  the  plaitUiil'  in  error,  insisted  that  the  jus- 
lice  erred  in  admitting  evidence  of  the  seizure  and  sale  of  the 
property  under  the  second  attachment,  and  the  ezeention  in  the 
seoond  suit  He  maintained  that  the  taking  under  the  first 
attachment  was  to  be  regarded  as  tortious,  and  that  the  obligors 
in  the  bond  were  liable  Ibr  the  full  value^  notwithstanding  the 
seizure  under  the  second  attachment;  for  which  he  referred  to 
OHs  Jmesj  (21  Wend,  394;)  Duunntg  Skmphrey,  (24 
id.  31.)  "When  Ifae  judgment  of  nonsuit  was  lenderod,  the 
pilahatiff  had  a  right  ctf  action  on  the  bond,  to  recover  the  full 
value  of  the  property,  and  its  subsequent  application  to  pay 
llie  judcnnrnt  jd  the  second  suit,  being  wiihout  his  consent, 
could  not  prejudice  his  rights.  {Bartholomew  v.  Jackson^ 
20  John.  28.) 

E»  £L  Bosekrans,  for  the  defendant  in  error. 

By  the  Courts  Beasdblbt,  J.  I  think  there  was  no  error  in 
allowing  the  defendants  to  give  evidence  of  the  second  attach- 
ment and  proceedings  thereon,  including  a  sale  of  the  property 
to  satisfy  the  judgment  thus  recovered  against  the  plaintiff  in 
this  suit.  The  evidence  was  pertinent  and  material  to  the 
question  of  damages,  and  seems  to  have  been  received  for  that 
purpose  alone. 

The  defendants  were  bound  by  their  bond  to  pay  the  plain- 
tiff all  damao-es  and  costs  which  he  mi^ht  sustain  by  reason  of 
the  issuing;  of  tlie  attachment  referred  to  in  said  bond,  if  the 
plaintiff  in  said  attachment  failed  to  recover  judgment  thereon. 
No  sucli  judgment  was  recovered,  but  on  the  contrary  a  jud";- 
ment  of  nonsuit  was  rendered  against  the  plaintiff  in  the  attach- 
ment. The  condition  of  the  bond  was  thus  broken,  and  prima 
facU  the  defendants  wefe  responsible  for  the  full  value  of  the 
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property  which  had  been  seized  on  the  attachment.  They  had 

bound  themselves  to  pay  all  damages  which  the  derendniit  in 
the  attachment  might  sustain  "by  reason  of  the  issuing  such 
attachment,"  and  prhna  facie  he  had  sustained  damages  to  the 
extent  of  the  value  of  tiic  property  taken  from  him  on  tlie  attach- 
ment. A  leturn  or  an  ofier  to  return  the  property  to  tlie  owneri 
might  have  changed  the  rule  of  damages,  and  so  might  its 
seizure  and  sale  on  other  and  legal  process  against  the  ownen 
It  was  stiU  his  property  notwithstanding  the  seizure  on  the  first 
attachment,  and  as  such  was  liable  to  be  taken  on  the  second 
attachment.  As  between  these  parlius  and  in  this  action,  we 
cannot  assume  that  the  fust  seizure  was  tortious,  or  that  tiie  de- 
fendants were  responsible  as  wrongdoers.  ( Groai  v.  Gillespie^ 
25  Wend.  3S3.)  They  were  not  sued  in  trespass,  nor  does  \% 
appear  that  they  eould  have  been,  for  the  property  seized  on  the 
attachment.  The  action  was  coveban^  and  the  defendants  wete 
responsible  to  the  extent  of  the  obligation  assumed  in  executing 
the  bond,  but  not  as  trespassers,  which  distinguishes  the  present 
case  from  tliat  of  Otis  V.  JoneSj  (21  Wend.  394,)  referred  to  by 
the  plaintitf  in  error. 

The  jilaintiff  recovered  sonic  damao;es,  and  we  suppose  all 
which  lie  had  actually  sustained  by  the  issuing  of  the  first 
attachment,  and  the  levy  thereof  on  his  property.  The  second 
seizure  of  this  property,  immediately  after  it  had  been  liberated 
from  the  first  levy,  by  the  judgment  of  nonsuit,  was  strictly 
legal,  and  as  the  property  has  been  applied  aeoording  to  law  to 

satisfy  a  dubt  due  iVuui  lliu  owner,  that  was  very  pvoj^cily  ad- 
mitted in  evidence  to  reduce  the  amount  of  damao^es  soujjht  to 
be  recovered.  The  judgment  rendered  by  the  justice  was  fre^ 
fiv>m  error  and  was  properly  a£|rmed  by  the  common  pleas. 

Judgment  affirmed. 
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DoiroBTT  «f »  Hops. 

Tbe  estimate  and  asKxtment  for  a  public  improTemcnt  in  the  city  of  New- York,  by 
a  jtut  constriction  of  the  statute,  shookl  be  made  by  tbe  commifliioaen  befoie  thi 
exeeation  ot  tlie  work. 

But  this  is  only  directory  ;  and  if  llie  iniprovcincot  be  made  before  ihe  estimate  and 
■iiwimentt  U  wiD  not  prcjudtoe  tilt  lidegf  «  porahMOr  nndar  »  Ibr  ooii-pty- 
ment  ttf  IbftaMMMOt 

8lnea  tlw  dmiikn  «f  11m  cmb  of  Striker  t.  JTetfjr,  (  T  MUtt  9*)  fhd  former  |»neU*M 
or  requiring  a  fMit/f  bdore  bringing  mot  hom  an  ord«r  eonfirmin^  \\w  report  of 
t!ic  commissiwera  of  entimate  und  asscflsrocnt,  to  sue  out  a  cei  tiumr  i  to  the  • 
justices  as  coiiiin!«?iom'rs,  is  not  fnltowpd — the  order  of  confirinalion  being 
DOW  considered  the  act  of  tbe  court,  and  not  of  statute  comraiasioncrs.  Per 
Bao580N,  O.  J. 

Tlmigh  Ihd  ifort  of  tte  aHiimte  md  ■■wwnwil  signed  byonljlnoflfttiaooDi* 
mianopan,  yot,  wlieio  nothing  oppoon  to  tho  eontio^t  U  witt  bo  imsomed  that 
all  inct  and  ooMSolted.   Per  Bronbon,  C  h' 

Whether  the  warrant  for  the  collection  of  an  assessment  against  the  owner  of 
{Roperty  assessed,  eon  Icgallj  diiect  tbe  ooUection  to  be  mode  of  faisn  er  the  ocem^ 

pant,  arERE. 

But  if  such  a  warraut  would  bo  void  as  respects  the  occupant,  it  would  stili  bo 
fdid agwnit  llw  owmt;  tad  Iho  il^pit  dlioottoo  would  not  prcjadieo the  tilli 
^»  pweliuet  of  knd  mAA  kg  im^Nijmoaiof  the  Moovnent. 

Ejectmsnt  Ibr  a  lot  in  the  12th  ward  of  the  city  of  New- 
York,  tried  before  Edmonds,  G.  Judge,  in  May,  1845.  The 

plaintiff  claimed  to  recover  under  a  lease  from  the  corporation 
of  the  city  of  New- York,  conveying  to  liiin  n  term  ofSUO  years 
in  tlic  lanJ,  on  a  sale  for  the  non-payment  ol  an  asspssment  for 
selling  the  curb  and  giittLT  stones  in  12oth  street,  between  the 
3d  niid  4th  avL-nucs.  The  ordinance  for  selling  the  curb  and 
^rutter  stones  was  passed  in  April,  1836;  and  by  the  same  ordi- 
nance, Messrs.  Warner,  Gaines  and  Sccor  were  appointed  to 
mal  e  an  estimate  of  the  expense  of  conforming  to  the  ordinance, 
and  a  just  and  eqaitable  assessment  thereof  among  the  owners 
or  occnpants  of  all  the  houses  and  lots  to  be  benefited  therebji 
dec.  On  the  8th  of  January,  1837,  all  of  the  assessors  took  and 
subscribed  the  proper  oath  before  the  mayor.  The  estimate  and 
assessment  was  made  and  returned  in  September  following ;  bitf 
Vol.  IU.»  32 
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was  signed  by  only  two  of  the  assessors,  Wnrner  and  Gnines. 
It  was  proved  that  all  three  of  the  assessors  were  together  in  the 
office  of  the  street  GommissioneTi  and  settled  the  principle  on 
which  the  assessment  was  ior  be  made.  The  witness  also  testi- 
fied that  all  of  the  assessors  were  in  the  office  at  the  time  the 
assessment  was  made.  Why  the  third  one,  Secor,  did  not  sign 
the  estimate  and  assessment,  did  not  appear. 

In  their  report  the  assessors  stated,  among  other  things,  that 
they  estimated  tlie  expense  of  conforming  to  the  ordinance  at 
the  sum  of  $2889»4S,  as  follows,  that  is  to  say : 

Contract,  (2795,64 

Surveying,   65,93 

Advertising,   3,00 

C!oUectmg,  24,9G 

$2889,48 

One  of  the  assessors  testiiied  that  the  statement  of  expense 
was  not  made  up  until  after  the  contract  was  made.  Isaac 
Adriance  is  the  owner  in  fee  of  the  lot  in  question ;  and  he  was 
assessed  by  name,  on  account  of  the  lot,  $150,83.  The  defen* 
dant  is  in  possession  of  the  lot,  as  the  tenant  of  Adriance,  for  a 
term  of  30  years,  which  commenced  August  1, 1837. 

The  estimate  and  assessment  were  confirmed  by  the  conimon 
council  on  the  4th  of  April,  1838.  On  the  27th  of  June  follow- 
ing, tlie  mayor  and  four  of  the  aldermen  of  the  city,  issued  their 
warrant  for  the  collection  of  the  unpaid  assessments  on  account 
of  this  improvement  A  list  or  return  of  delinquents  was  an- 
nexed to  the  warrant,  which  stated,  among  other  things^  the 
assessment  of  Adriance  for  the  lot  in  question.  The  wanant 
required  the  collector  to  demand  and  receive  *<from  tfie  several 
persons  named  in  the  annexed  list  or  return,  or  who  may  occupy 
the  premises^  the  sums  of  money  set  opposite  to  their  names,* 
<kc. ;  and  in  case  of  neglect  or  refusal  to  pay,  the  collector  was 
commanded  to  levy  the  money  by  distress  and  sale  of  the 
goods  and  obattels  of  the  persons  so  assessed,  and  named  in  said 
annexed  list,  or  those  who  may  occupy  the  premiaeSf  and  n^;^ 
lecting  or  refusing  to  pay  the  same.**  The  assessment  upon 
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Adriance  was  jjot  collecf<  ],  aiui  the  corporation  adverti^d  anc 
sold  the  lot  in  question  to  pny  the  tax.  The  sale  was  made 
the  20th  of  June,  1S40;  and  the  lease  to  the  plamiitf  us  tlie  pur- 
chaser, for  tlic  term  of  800  yean,  was  executed  oa  the  20th 
of  June,  1842. 

The  judge  held  the  plaintiff's  title  bad,  on  the  following 
grounds : — 

1.  The  estimate  and  assessment  were  not  made  until  after  the 
improvement  was  made,  whereas  the  estimate  and  assessment 
should  have  preceded  the  doing  of  the  work. 

2.  The  assessment  was  made  by  only  two  of  the  three  asses- 
sors, and  the  statute  does  not  provide  that  a  majority  may  act 

3.  By  the  statute,  the  assessment  is  to  be  made  upon  tlie 
owner  or  occupant,  Tiic  assessors  should  select  either  the  one 
or  the  other,  and  the  warrant  should  be  against  the  person  thus 
selected  :  whereas  the  warrant  issued  in  this  rase  was  airainst 
the  owner,  naming  him,  or  those  who  may  occupy  tlie  premises. 
Id  this  way  an  assessment  might  be  collected  from  one  who 
was  not  an  occupant  at  the  time  the  assessment  was  made. 

The  judge  directed  the  jury  to  find  a  verdict  for  the  de- 
fendant. The  plaintiff  moves  for  a  new  trial  on  a  bill  of  ex- 
^Mptions. 

it  Tkompmm^  for  the  plaintiff. 

R.  Moiti  for  the  defendant. 

By  the  Court,  Bronson,  Ch.  J.  The  judge  was  riglu  m 
holding",  that  the  estimate  and  assessment,  in  such  cases,  should 
be  made  before  the  work  is  done.  It  is  ditiicuit  to  give  any 
otlicr  coiistruction  to  the  statute.  (2  7?.  407,  §  175.  176  ) 
A  suggestion  wasllirown  out  by  the  late  chief  justice,  in  l^lmen- 
darf  V.  The  Mayor  of  N.  Y.,  (25  Wend,  696,)  that  the  assess- 
ment might  be  made  ader  the  work  had  been  done.  But  the 
point  was  not  decided ;  and  I  do  not  see  how  a  distinction  can 
vrell  be  made,  as  to  time^  between  the  estimate  and  the  assess- 
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moot  As  I  read  the  statute^  bolh  should  pirecede  the  nakiog 
of  the  improYement 

But  the  qaestbn  temains,  vhether  this  objectton  is  fatal  lb 
the  proceediDgs.  The  charter  of  the  city  of  Nev-Tork  provides^ 
that  wheo  a  vote  is  taken  ia  the  eommoD  council  upon  a  reso* 
lution  involving  a  tax  or  assessment  upon  the  citizens,  the  ayes 
and  noes  shall  be  called.  In  Striker  v.  Kellt/,  (7  Hill,  9,)  tlie 
court  held,  ajraaii^L  my  opinion,  (/j.  '^9,)  liuii  Uiis  provision  was 
merely  directory ;  and  that  ihe  oidiiuiiice  under  which  the 
plauititr's  land  had  been  assessed  and  sold,  was  well  passed, 
althouijh  the  ayes  and  noes  were  not  called.  That  is  a  stronger 
case  than  the  one  at  bar.  There,  the  mode  in  which  the  com- 
mon council  should  have  acted,  was  pointed  out  iti  express 
terms;  while  here,  it  can  only  be  made  out  by  constniction« 
And  the  calling  of  the  ayes  and  noes  was  likely  to  be  much 
more  important  to  land  or^nets,  than  was  the  time  whep  an  esti- 
mate and  assessment  should  be  made.  Although  the  judgment 
in  Striker  Keilp  has  been  tmtsodijifi)  the  reversal,  as  we 
understand,  went  upon  another  ground,  and  left  this  question 
untouched.  That  case  is^  theieCbre,  an  authority  for  holding 
that,  as  to  time,  the  statute  under  consideration  is  only  directory, 
and  need  not  be  strictly  followed. 

We  iiave  before  followed  the  decision  in  *Slrikcr  v.  Keller 
upon  another  point,  notwithstanding  the  reversal.  In  that  case 
a  majiHity  of  the  nicnil)i'rs  of  this  conrt  rejected  the  doctrine, 
which  had  long  prevailed,  tliat  in  the  New^-York  street  cases  we 
did  not  act  as  a  conrt,  bnt  as  commissioners.  And  ns  the  court 
o(  errors  had  left  ihut  branch  of  the  decision  untouched,  we  held 
at  the  last  February  special  term,  tliat  when  a  party  wishes  to 
bring  error  in  a  street  case,  it  is  no  longer  either  necessary  or 
proper  to  puisue  the  former  practice  of  issuing  a  certiorari  to 
the  justices  of  this  court  as  commissioners ;  (see  7  HiU,  27 ;)  bi|t 
that  a  writ  of  error,  if  error  will  lie,  should  be  sued  out,  without 
i|  eertiorarii  as  in  other  cases. 

The  next  question  arises  upon  the  fact  that  only  two  of  the 
assessors  signed  the  estimate  and  assessment;  and  the  statuts 

r«)  9  Deni»f  333. 
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contains  no  provision  that  a  majority  may  act.  The  rule  in 
such  cases  IS,  that  wliere  all  meet  and  consult,  a  majority  may 
decide,  unless  the  statute  otherwise  directs.  {Ex  parte  BogerSt 
7  Cotoerij  526 ;  Dahcock  v.  Lrtmb,  1  id.  238  ;  Crocker  v.  CranCy  . 
21  Wend.  211 ;  WooUey  v.  Twnpkins^  23  id.  324.)  This  rule 
of  Uie  common  law  has  now  passed  into  a  statute.  (2  R,  8, 555, 
1 87.)  When  nothing  appears  to  the  oontraryi  It  may  be  pie^ 
sumed  that  the  person  or  officer  who  did  not  sigh  the  proceed- 
ings met  and  consulted  with  those  who  did  sign.  {Yates  v. 
Russell,  17  John.  46h  4GS ;  McCoy  v.  Ctirtkc,  9  Wend.  17; 
Downing  v.  lingar,  21  id.  178.)  In  addition  to  this  presump- 
tion, it  was  proved  that  all  of  the  assessors  took  the  oath  of  of- 
fice ;  and  as  I  understand  the  case^  all  were  togetlier,  and  settled 
the  principle  on  which  the  assessment  should  be  made.  The 
witness  adds,  that  all  of  the  assessors  were  in  the  street  commis- 
sioners'ofllce  at  the  time  the  assessment  was  made.  If  there 
was  any  room  for  doubt  upon  the  point  that  all  met  and  con- 
sul ted,  there  was  clearly  evidence  enough  to  carry  the  cause  to 
the  jury;  and  this  without  the  aid  of  any  presumption  ou  the 
subject. 

The  onlly  remaining  question  is  upon  the  warrant.  The  sale 
of  the  land  was  not  made  under  the  warrant.  That  process 
issues  for  the  purpose  of  collecting  the  assessment  from  goods 
and  chattels,  without  resorting  to  the  land,    175,  and  Statutes 

of  1816,  p.  113,  H 1, 2.)  The  assessment  in  this  case  was  against 
the  owner  by  name  ;  and  the  warrant  directed  the  ofilcer  to  col- 
lect (ho  money  from  him.  Thus  far  all  was  right.  But  the 
warraut  went  further,  and  directed  the  officer  to  levy  the  money 
by  distress  and  sale  of  the  goods  of  the  owner,  or  occupant. 
Now  if  it  be  conceded  that  the  process  was  void  so  far  as  related 
to  the  occupant,  I  see  no  reason  why  it  was  not  good  as  against 
the  owner  of  the  land.  It  may  well  bo  that  a  levy  upon  the 
goods  of  a  third  person  would  have  been  a  trespass,  and  yet  the 
warrant  may  be  perfectly  frond  as  aij-ninst  the  person  who  was 
assessed,  and  against  whom  by  name  the  process  was  issued. 
We  thiuk  the  verdict  must  be  set  aside. 

New  trial  granted. 
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CONOTSR  99.  TbE  MuTUAL  ImSURAMCE  Ca  OF  THE  GiTT  ARD 

CouNTT  OF  Albany. 

A  bill  of  ttxeqitiona  will  not  lie  to  review  the  ezerein  of  the  dieeretion  of  the  eiredt 
judfe  ia  diengarding  a  varience  as  einendable. 

Where  a  policy  of  tneurancc  probibSted  an  assignment  of  the  interest  of  the  eemred 
**  onleBB  by  the  eoneent  of  tho  company  manifeated  in  wntiugi"  and  tiie  secretary, 

on  an  application  to  htm  at  the  office  of  the  companj,  endorsed  upon  t?)c  pnlicy 
and  subscribed  a  consent  to  an  assignment ;  held,  that  his  authority  to  do  so,  in  the 
absence  of  evidence  lo  the  contrary,  should  be  presumed. 
Held  aim,  that  if  it  were  necessary  to  prove  his  authority,  evidence  that  he  had  often 
given  such  written  consent  in  other  caies  would  bo  sufficient  to  cairy  the  case  to 
the  jury. 

A  mortgage  by  the  insured  of  the  property  comed  by  the  policy,  is  nol  an  «fl<fial<MB 
Ay  aeje  or  afAertDMt  wUhin  the  meaning  of  tho  oeventh  leetion  of  faiiern  od  for 
mutual  inannnoo  eompaniee.  (JBUAi  I836»  p.  44.) 

Where  the  insured  haa  eieentod  a  mortgage  on  the  insured  property,  and  has  assign- 
ed the  polioy  to  the  mortgagee  before  the  happening  of  the  loss,  the  suit  for  the 
amount  insured  moat  atill  bo  brought  in  the  name  of  the  party  inaured  named  in 
the  policy. 

Otiierwise,  where  the  insured  has  suld  the  premises,  nnd  the  company  has  con&nncd 
the  insurance  in  favor  of  the  vendee,  pursuant  to  section  seven  of  the  pattern  act* 

Assumpsit  tii(  li  iX  ilic  Albany  circuit  in  April,  1S15,  before 
Parker,  C.  Jiidge.  The  action  was  on  a  policy,  dated  July 
22,  1836,  by  which  tlie  defendants  insured  the  plaintiti  for  five 
years,  ao;ainst  loss  or  damage  by  fire,  to  the  amount  of  $600  on 
bis  dwelling  house.  No.  34  Van  Scliaack-street,  m  tbe  city  of 
Albany,  and  (66  on  his  woodbouse  in  tbe  rear  of  the  durelling. 
The  policy  contained  tbe  following  clause— Tbe  interest  of  the 
insured  in  tf  is  policy  is  not  assi^able  unless  by  consent  of  the 
company  auuufostcd  in  willing,  in  puisuance  of  the  by-laws  of 
the  company,  and  the  same  be  endorsed  on,  or  annexed  (o  this 
policy."  On  the  I6th  of  May,  1837,  the  plaintiff  wished  to  bor- 
row $600  from  one  Robert  GndUy^BXid  proposed  to  secure  him 
by  a  mortgage  on  the  insured  property,  and  an  assignment  of  the 
policy.  Gridley  was  willing  to  loan  tbe  money  on  those  lerms^ 
if  the  defendants  would  consent  to  an  assignment  of  the  policy. 
Tbe  parties  called  and  informed  tbe  secretary  of  the  company 
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cf  Uieir  ammgement  for  the  loan,  and  the  secretary  thereupon 

endorsed  and  signed  a  consent  that  the  policy  be  assigned  to 
Gridley.  The  jjlaiiiUli  and  Gridley  thereupon  concluded  the 
proposed  armnn^ement,  and  on  ihe  same  day  the  policy  was 
assigned  to  Gridley.  Evidence  was  given  that  the  secretary  had 
before  oAcn  consented  to  the  assignment  of  policies ;  but  there 
was  no  by-law  or  written  resolution  of  the  company  giving  him 
autbority  to  do  so. 

On  the  18th  of  August,  1838,  the  property  was  destroyed  by 
fire.  The  affidavit  which  was  furnished  as  a  part  of  the  pre- 
limiiiaiy  proofs  was  made  by  Gridkij.  and  stated,  aiuuii^  other 
things,  the  assignment  of  the  policy  froui  lite  plainiilT  lo  Gridley. 
The  averment  in  the  declaration  concerning  the  affidavit  was, 
that  '*  the  said  plaintiff  did  deliver  unto  the  said  company  an 
affidavit  signed  wiih  his  own  hand,  and  verified  by  his  <nPH 
eaihf  taken  before^  &c.  The  defendants  made  an  objection 
for  variance,  which  the  judge  overruled,  and  the  defendants 
excepted. 

The  defendants  moved  for  a  nonsnit  on  the  gronnd,  1,  thnt 
there  was  no  proof  that  the  secretary  had  authority  lo  consent 
to  the  assignment.  2.  By  the  charter,  the  company  itself  could 
not  consent  to  the  assignment  without  a  compliance  with  the 
7th  section  of  the  charter ;  and  there  was  no  proof  of  a  compli* 
ance.  And  3,  the  action  should  have  been  brought  in  the  name 
of  Gridley.  Motion  overruled ;  exception ;  and  verdict  for  the 
plaintiff.  The  defendants  move  for  a  new  trial  on  a  bill  of 
exceptions. 

S*  SlevmSf  for  tlie  delendants. 

R,  W,  Peckham,  for  the  plaintiff. 

Bjf  the  Court,  Bronson,  Ch.  J.  The  circuit  judge  had  a 
diacretion  to  disregard  the  variance  as  amendable ;  and  for  the 

exercise  of  that  discretion  a  bill  of  exceptions  will  not  lie.  (2 
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R  406,  {  79 ;  Mappa  t.  Peases  15  Wend,  669;  Man»  T. 
Berkimer  Mutiiai  Ins,  Co.,  4  BUi,  IBT.)  (o) 

There  was  sufficient  eyidence  to  carry  the  cause  to  the  jury 
OQ  the  questtoQ  of  authority  in  the  secretary  to  consent  to  the 
assignment  of  the  policy.  Although  he  had  no  written  author- 
ity, he  had  often  given  consent  in  other  cases;  and  the  jury 
could  not  but  have  found,  upon  the  evidence,  that  what  he  did 
had  been  approved  by  the  company.  And  besides ;  it  was 
enough  tliat  the  secretory  was  a  priuciixil  officer  or  agent  of  the 
company,  and  lliat  he  j^ave  the  consent  on  appUcation  for  that 
purpose,  at  the  place  wliere  the  company  transacted  its  business. 
His  authority  should  be  presumed  until  the  contrary  appears. 
(Bank  of  Vergennes  v.  Warren^  7  Hill,  91.)  If  the  case  of 
Dawes  v.  The  North  River  Ins.  Co.,  (7  Cowen,  462^}  must  be 
considered  as  laying  down  a  different  doctrine,  we  feci  constrain 
ed  to  say  that  the  decision  cannot  be  supported. 

The  defendants  insist  that  the  mortgage  to  Qridley  was  on 
alienation  of  the  insured  property  within  the  meaning  of  the 
seventh  section  of  the  charter  of  the  company.  {Statutes  of 
1836,  p.  315,  and  44.)  But  we  think  otherwise.  The  aliena- 
tion spoken  of  in  the  statute  is  an  absolute  transfer  of  the  title  to 
the  property.  I'hc  mortgage  only  created  a  lien  on  the  land 
for  the  security  of  a  debt. 

if  the  case  had  been  within  tiic  seventh  section  of  the  charter, 
the  action  should  have  been  brought  in  the  name  of  Gridley. 
{Mann  v.  The  Herkimer  Ins.  Co.,  4  Hillf  187.)  But  as  the 
case  was  not  within  that  section,  the  action  was  necessarily 
brought  in  the  name  of  Conover,  thon^Ji  for  the  benefit  cf  Grid- 
Icy.  {^eel  v.  The  WUliameburgh  Ins.  Co.,  3  HiUf  88.) 
There  was  no  error  on  the  trial. 

New  trial  denied, 
(a)  Seo  also  StHum  T.  FMrdtild,  in  the  eouit  ftr  the  eomction  oT  man, 

BHD  or  iOLT  TBBM. 
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TbE  MAmTFACTUBBBfl'  AND   MsCBAMICS'  BaKK  OF  TRV 

Northern  Liberties  of  the  County  op  FsiLADBLPaiA 
«#.  Boyd  &  Cowdbn. 

A  rrarmnt  of  attompy  to  confces  judgment  executed  by  residents  of  pMinaylvania, 
which  by  a  fair  coiistriiction  of  its  term?  conlcmphf  <»d  a  judg^nif  nt  in  a  court  of 
*     that  state,  will  not  nyhoh)  n  judjrnicnt  entered  in  Uiis  state.    The  Mine  point  de- 
cided in  The  Mattujurtmcrs*  and  Mechamc$'  Batik  of  FhUadclfhis  t.  St.  Jobn^ 
(5  Hill,  497,)  reasserted. 
The  provisions  of  the  revised  statutes  forbidding  the  setting  aside  a  judgment  for 
irregularity  afler  the  expinitioD  of  one  year,  (2  it.  8. 359,  §  2,)  doet  not  prwent 
the  aelliDg  irido  a  judgment  by  conllNNioii  after  that  period,  Ibr  die  want  «f  a  mf* 
fioMit  waifiBt  of  attoracy  to  oonfiNi  racb  jodgment 
The  role  that  a  jodgmeot  rcgdarly  cooAaeed  by  a  lelfeiit  aUeniey  will  not  be  oet 
aside  on  motioo  for  the  want  of  aittbority  in  the  attorney,  does  not  apply  where  the 
plaintiff  procured  the  attorney  to  net ;  c.  g.  where  the  defendant  eaecoled  a  war* 
rant  authnrl  -inj;  tlic  confession  of  a  judgment  in  Pennsylvania,  upon  pretence  of 
vrhich  the  |  Inintiff  procured  n  confession  to  be  signed  by  an  attorney  of  thiseooit 
tad  a  Jtidgmeoi  to  be  cotered  here. 

JuTjr.MKNT  agriin^t  tln^  defciidants  was  entered  in  lliis  court 
on  the  10th  of  February,  lS42,for  $60,000  of  debt,  ])y  virtue  of 
a  bond  and  warrant  of  attorney  executed  by  the  defendants  to 
the  plaintifl^  on  the  16th  of  April,  1841.  The  warrant  was  like 
that  in  3  Wl^  461,  {see  also  6  id,  497|)  except  that  it  natned  a 
dilferent  attonieyj  and  described  both  of  the  defendants  as  resi- 
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dents  of  the  state  of  F^ansylvania.  The  defendants  did  net 
learn  that  a  judgment  had  been  entered  until  the  6th  of  May 

last,  and  they  gave  notice  of  this  motion  for  the  June  special 
term,  when  u  went  over  until  the  present  term  for  the  accouh 
modalioQ  ofthepIainiiiGi, 

N*  HIU  Jr^  lor  tlie  defendants,  moved  to  set  aside  the  judg- 
ment on  the  ground  that  the  warrant  of  attorney  gave  no  author- 
ity whatever  for  entering  a  judgment  in  this  state,  {Mmmfait 
txareri  Bank  y.  St.  John,  5  HUl^  497.) 

/.  A.  Collier,  for  the  plaintilis,  said  the  warrant  was  broad 
enough  to  nuifiorize  a  jtid^ment  here.  2.  More  than  a  year  has 
elapsed  since  the  judgment  was  entcrer!,  and  it  cannot  now  be 
•et  aside  for  irregularity.  (2  R,  S.  359,  §  2.)  3.  An  attorney  of 
tbi^  court  appeared  and  confessed  the  judgment,  and  it  does  not 
appear  that  he  is  insolvent:  the  defendants  must  be  left  to  Iheir 
remedy  against  the  attorney.  (6  Mn,  296 ;  9  Wntd,  437.) 

Bij  the  Cmtrty  Bronson,  Ch.  J.  We  adliere  to  the  opinion 
expif  sst  d  in  JVie  Manufacturer^  Bank  r.  Si.  John,  (5  Hill^ 
497,)  that  the  warrant  of  attorney  did  not  authorize  the  entry  of 
a  judgment  in  this  state. 

Although  more  than  a  year  has  elapsed  since  the  judgment 
was  entered,  the  motion  is  not  made  on  the  ground  of  mere 
irregularity.  It  involves  a  substantial  matter  of  right  A  judg- 
ment has  been  entered  against  the  defendants  without  auiliority. 
The  statute  docs  not  apply  to  such  a  case.  {Dederick's  Adtn.  v. 
Jtichlcj/,  19  Wend.  108.)  The  defendants  have  lost  no  lime  in 
making  the  motion  after  they  were  informed  of  the  judgment. 

This  is  not  a  case  for  leaving  the  defendants  to  an  action 
against  the  attorney  who  appeared  in  their  names  and  confessed 
the  judgment  The  plainttfis  were  parties  to  that  transaction* 
They  did  what  the  creditor  always  does  in  such  cases,  presented 
the  warrant,  and  requested  the  attorney  to  act  under  it,  Alt}  unicrh 
it  IS  pri)l»aMf!  that  neither  they  nor  the  attorney  supposed  ihey 
were  doiug  a  wrong,  yet  a  wrong  was  done  j  and  as  the  plain 
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tiffs  were  concerned  in  it,  they  can  claim  no  benefit  mider  it. 
It  is  not  like  a  cnse  where  an  altorney  appears  and  ads  for  a 
defendnnt,  without  any  knowledL'e  on  tlip  part  of  the  piaialiff 
that  the  attoroey  is  actiug  without  authoiitv. 

Xotion  granted. 


Slocum  «#.  Lansino. 

Wtae  a  deMant  paM  tfw  CMtoof  tte  di«ait  md  oTilMBtotfaMbapoo  ebtaiamf  a 
M»  trial  00  psymaQlcf  ooil^      ftllcrwAtds  had  Jndgment  wb  «M 
iohiabTor;  A«M  tint  ho  waa  noC  anUtlad  ta  lax  hia  ovBaoataoTthaaiplwaliaB 
teoBowlriat. 

Costs.  The  cause  was  tried  in  March,  1S39,  when  the 
plaintiff  obtained  a  verdict.  The  defendant  made  a  case,  and 
obtained  a  new  trial,  on  payment  of  costs ;  and  he  paid  ih© 
plaintiff's  costs  of  the  rircuit  at  which  tJie  cause  was  tried,  and 
tiie  costs  of  opposing  the  motion  for  a  new  trial.  The  defen- 
dant afterwards  obtained  a  judgment  as  in  case  of  oousuit, 
and  in  his  bill  of  costs  cixg^i  and  had  taxed  all  his  own  costs 
on  the  application  for  a  new  trial,  amotmting  to  tl07j81. 

8,  SievmUf  for  the  plaintifl^  moved  for  a  letaxation  of  the  oosts^ 
and  that  the  sum  of  (107^1  be  deducted  from  the  bill  as  taxed. 

M.  T,  Reynolds,  for  the  defendant 

By  the  Cmirt,  Bronson,  Ch.  y  As  the  defendant  was  re- 
quired ti  /If  ^fit%  the  graLfii.^  u  the  ne,r  trial  must  have 
been  considercu  i  JUf'T:r' of  f»"'^-  '"iJut  than  of  strict  right; 
and  the  defendant  cannot  be  entltltd  to  t  le  costs  of  his  proceed- 
ings to  obtain  the  iavor^a) 

Motion  granted. 

(a)  So  where  a  plainUlT  paji  ooeta  of  a  cireoit  Sat  not  proceeding  to  tnal  paim- 
M  la  aotioa^  and  atowaida  leeoMia  is  tlw  aoH,  ba  «  unet  tax  hia  oirn  coala  «f  thai 
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oinoit  {ldMen'9,Z4Uik,iWnuL305.)  But  wbm  •  Dew  liial »  gnntad  ftt  Uif 
inftaneeof  the  pbintH^  the  costs  to  abide  the  result,  and  the  derenrlant  roeovm^  bt 
it  entitled  to  hia  cost!  of  cppoaing  the  motkn  for  a  nmr  tnai.  (Gm»  71kir» 
MM.  a  Hp,  357.) 


WiLLARD  and  others  9$,  Harbeck  and  another. 

^(Vlierc  a  hearing  hftan  referees  falk  through,  on  account  of  tha  non-attendance  of 

one  of  the  referees,  the  nirty  v:hn  succeeds  is  entitled  to  tax  an  attomcy^a  fee  and 
a  counsel  fee,  for  attending  prepared  fortiial  j  and  also  subpcraaa,  tiekela  and  thd 
fee  for  BcrvinjT  tlicm,  and  wiijicis'  fe«^ 
An  attorney  who  (»ru^ecuUk>  oi  defends  hi?  own  suit  in  person,  maj  lax  atiuruej  'ti  fees 
an  in  oHmt  oaM,  eicepi  a  lataiaioff  fte»  vhieb  Sa  wH  taxaUa. 

Motion  hy  defendants  for  re-tazation  of  coals.  The  plaintU^ 
xecoT^ied  on  a  heaiii^  before  lefeiees.  The  first  meeting  of 
the  B^eiBes  vna  held  pursuant  to  noMce,  October  14, 1844,  when 

the  referees  were  sworn,  and  adjourned  to  the  5ih  of  December; 
ou  wliich  day  the  lu-aring  fell  Uiroiigh  in  consequence  of  iho 
absence  of  one  of  the  referees.  The  plainiilTs  n^ain  noticed  foi 
hearing  on  the  2Uli  January,  1845,  wlien  llic  hearing  again 
failed  for  the  same  cause.  The  same  liiuig  happened  again  on 
the  20th  of  June.  The  cause  was  noticed  again  for  the  22d  of 
December,  when  the  hearing  cominenced,  and  after  having  been 
oontinned  on  several  days,  and  aftpr  several  adjournments,  the 
referees  made  their  report  i n  April,  1S46.  The  plaintifl's  clinrged 
an  attorney  and  counsel  fee  amounting  to  $6  for  each  time  that 
they  attended  in  pursuance  of  a  new  notice  of  hearing,  although 
the  hearing  fell  through.  They  also  charged  subpGinas,  tickets 
and  serving  for  each  of  those  occasions,  on  proof  that  the  ser* 
vices  were  tendered.  Witnesses*  lees  were  also  charged,  on 
proof  that  they  were  subpamaed  and  attended  at  those  times. 

J,  Picrson,  for  the  defendants. 
/.  />.  Willardi  for  the  plaintifs. 
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By  the  Courts  Brokson,  Ch.  J.  The  Appointed  hearing  M 
thiongh  sevev&l  times  without  any  fiiult  on  the  pert  of  fbe  plain- 
tifis,  and  we  see  no  reason  why  they  should  not  be  allowed  the 
co«ts  of  preparing  and  attending  on  those  occasions.  They 
would  have  had  costs  if  a  circuit  had  failed,  and  there  is  no  dif- 
ference in  principle  between  the  two  cases. 

It  is  objected  that  as  the  plaintiffs  arc  attorneys  they  cannot 
have  a  fee  for  attendance.  Au  aiiorney  cannot  charge  a  retain- 
ing fee  in  his  own  snit,  because  !if;  is  not  retained ;  but  attend- 
ing a  circuit  or  hearing  before  r»  f^  rt  f  *c  isi  like  any  other  service 
rendered,  such  as  drawing  papers,  whu  li  an  attorney  may  charge 
in  his  own  suit.  As  respects  tiiese  objections  the  naotkm  for  a 
fia-tazatioD  must  be  denied. 

Ordered  accordingly. 


Bradley  vs.  Burwell  and  another,  executors  of  Gould. 

CwtioaftaBlb*titwgMnitMH«>awlaror  tdniinHiUnrwlMrotiieciyniwiiqgt 
pTMMled  wHbm  tiMtune  icquirad  by  hw  ■ftcrtfaa  paMiMtiOQ  of  notice  toeredHiora 
to  pceMmt  their  claims,  thoagh  the  demand  araae  after  that  period  bad  flxplred 

Costs  against  executors.  In  January,  1832,  the  plnintilT  rdid 
the  testator  became  snrcties  in  a  bond  tliat  one  Sinilh  siiould 
faithfully  jK-rforni  his  trust  as  a  general  guardian  for  one  Fuller, 
an  infant.  In  August,  1834,  the  testator  died,  and  the  defen- 
dants soon  afterwards  obtained  letters  testamentary,  and  gave 
the  notice  provided  for  by  the  statute  requiring  all  persons  hav- 
inj^  claims  to  present  the  ^nme  within  six  months.  The  six 
months  exphed  in  1835.  In  Febmary,  1843,  it  Xnm  Moertained 
and  determined  that  the  guardian  was  in  defimlt ;  and  a  suit  on 
<he  bond  was  soon  afterwards  commenced  by  the  in&nt  against 
the  guardian  and  the  plaintiff  as  survivors  of  the  intestate ;  and 
hi  November,  1843,  judgment  was  leooveied  in  that  notion  for 
$2,347,55,  The  plaintiff,  having  paid  the  jndgmant,  brought 
this  action  for  contribution,  and  judgment  has  been  rendered  in 
his  favor  for  one  half  of  ilie  above  amount.    Before  commencing 
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tlic  action,  the  plaintiff  preseuted  the  claim  to  the  executors,  and 
lequested  them  either  to  pay  or  refer,  but  they  refttsed  Co  da 
either.  They  had  iissets  then,  and  have  still. 

E.  S,  Caprojiy  for  the  plaintiff,  moved  for  costs^  to  be  levied 
of  the  property  of  the  testator. 

N.  BiU  Jr*t  for. the  defendants. 

By  the  Court,  Bronson,  Ch.  J.  Tt  has  l  o*  n  tbotigh  it 
was  not  then  necessary  to  decide  the  (jiit  stioti,  that  the  creditor 
can  never  recover  costs  where  the  claim  was  not  presented  to 
the  executor  within  the  ninnin?  of  the  six  months*  notice. 

• 

{BuUock  V.  Bogardus^  I  Denio,  276.)  In  this  case  the  cinim 
was  not  presented  within  the  six  months^  nor  until  more  than 
seven  years  had  elapsed,  ibr  the  obvious  reason  that  until  the 
ptainttir  paid  the  money  in  1843  he  had  no  claim  to  present 
He  was  only  a  co-stirety  with  the  testator  in  a  bond  upon  which 
a  right  of  action  might  never  arise  against  any  one.  Does  the 
statute  apply  to  such  a  case,  which  could  hardly  have  been  in 
the  mind  of  the  lawmakers  ?  There  is  foroe  in  the  argmment  of 
the  plaintiff's  counsel,  that  the  notice  is  addressed  to  "  creditors,"^ 
or  "  person  s  having'  claims  airainst  ihc  deceased;"  (2  R.  S.  6^ 
I  34;)  and  ns  the  plaiutiti'  was  not  a  creditor,  and  had  no  claim 
at  that  tinriH,  he  does  not  fall  witliin  the  inOncnce  of  tlie  41st 
section,  which  reornlntes  recovery  of  costs:  and  if  the  case  is 
not  within  that  section,  it  then  comes  under  the  general  provis- 
ion for  costs  in  all  cases  where  debt  or  damages  are  recovered. 
(2  R.  S.  613,  5 ;  id.  618,  §  37.)  But  we  think  the  language 
of  the  41st  section  is  too  broad  to  be  got  over.  It  provides,  that 
no  costs  shall  be  recovered  ^inst  execnfors  in  any  suit  at  taw, 
^unless  it  shall  appear  that  the  demand  on  which  the  action 
was  founded,  was  presented  within  the  time  aforesaid."  There 
are  no  <|ualifying  words  |  and  we  cannot  make  an  exception, 
however  prohnble  it  may  be  that  an  exception  would  have  been 
made  had  a  ease  like  this  hm  thought  of  by  the  lawmakers. 

Motion  denied. 
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Clvtb  4&  Clvtb  vi.  Gluts. 

Tbe  eonrt  wiU  not  inquire  into  the  fractions  of  a  day  in  order  to  determine  whether 
a  judgment  iMord  upon  bond  wid  warrtDt  of  •ttoiwy  was  filed  bcfiire  the  cxeeu- 
timi  WW  itMied,  wlmo  tiM  m^At$  aiide  of  Ilia  <«action  would  let  in  a  fencnl 
nrngammH  whieb  ibedelbiMlant  fnteodad  to  beaahjettt  totba  aBeealioD,Biid  whmt 
th*  dday  is  6liiif  liw  iCMtd  wa«  atlriliutaUa  to  aooidcnt 

JuDOMKNT  for  the  pl.'uiititrs  by  virfiip  of  n  bond  and  warrant 
ot  attorney,  with  a  consent  that  execution  niif(ht  issne  innnedi- 
ately,  was  perfected  on  the  16th  of  May  last.  The  bond  and 
warrant  were  ezecated,  and  tbe  papers  for  the  purpose  of  eDter* 
ing  the  judgment  were  prepared  and  tbe  record  wns  signed  OD 
tbe  16th  of  May.  The  papers  were  aent  from  Schenectady  to 
the  clerk'a  office  in  Albany  by  the  nine  o'clock  morning  train  of 
cars  on  the  16tli ;  and  should,  in  the  tisnal  course  of  tbiogsti 
have  been  received  at  tbe  clerk's  office  by  or  before  noon.  But 
ibr  some  reason  the  judgment  was  not  docketed  until  three 
o'clock  P.  M.  At  two  o'clock  P.  H.  of  that  day  the  plaintin 
attorney,  supposniii;  the  judgment  had  been  perfected,  issued  a 
Ji.fa.  to  the  sht  rilf  of  Schenectady  county,  who  went  to  the  de- 
fendant's store  about  ten  minutes  after  receiving  the  execution; 
but  nuide  no  levy  at  that  time.  At  eifj:hl  o'clock  in  the  evening 
the  sheriff  returned,  made  a  levy,  and  closed  the  store.  About 
two  hours  afterwards  the  defendant  executed  a  general  assigti- 
ment  of  his  property  for  the  bene6t  of  creditors.  Tliere  was  a 
great  nmnbw  of  affidavits  in  relation  to  the  time  of  making  the 
levy. 

F.  S.  Edwards  ^  M.  T.  BeifnMs,  on  behalf  of  the  defen- 
dant and  the  assignees,  moved  to  set  aside  the  execuikfU  for 
irregutariiy — the  same  having  been  issued  before  the  judgment 
was  perfected.  They  cited  2R,S.  360,  §11;  Marvin  v.  Or- 
ridl-,  (5  Wend.  109;)  BtiUkr  r.  LewU.  C.  P.  (JO  id.  641.) 

S,  H.  Johnson  4*     Stenens,  for  the  plaintifls,  cited  Walttf 

V.  Sykea,  (22  Wend.  5G0 ;)  Small  v.  McChesney,  (3  Coweu,  19.) 
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Fbelpfl  V.  The  Ffrst  Ref.  PfoUstimt  Dotdi  Church  of  Fort  Flaia. 

By  the  Court,  Bronson,  Ch.  J.  On  looking;  into  ihe  papers 
I  am  satisfied  thai  at  liie  tune  the  judgment  was  confessed,  and 
lor  several  days  afterwards,  the  defeiidant  intended  to  give  the 
plaiatiiSs  a  preference  over  his  oUier  creditors.  His  mind  has 
changed  since  that  time.  If  the  execution  stands,  the  intention 
of  the  parties  will  be  earned  into  eflbet :  if  set  aaid^  their  inten- 
tion will  be  defeated.  AlOiough  in  consequence  of 
dent  the  execution  was  issued  too  soon  by  an  hour,  it  was  not 
lerted  nor  was  any  thinf  done  under  ft  until  several  hours  after 
the  judgment  had  been  perfected.  As  a  general  rule  the  court 
does  not  inquire  into  the  fractions  of  a  day,  except  for  the  pur- 
pose of  guarding  against  injustice ;  and  that  rule  has  been  ap- 
plied in  a  case  like  this.  {Small  v.  MeChmuff^  3  Coiom,  X9.) 
No  injustice  wiU  be  done  by  allowing  the  executioii  to  stand. 

Motion  denied^ 


Phelps  vs.  The  First  Hsfojuied  PAOTsaxANT  Dutch 

Caimcai  or  Post  Flasv. 

The  Hond  r<'qnirf  d  on  the  allowance  of  a  writ  of  error  can  in  no  case  be  leas  than 
$;150,  ihoiigh  there  be  an  oidittofU^  exeootwOt  and  though  the  jodgnantbc 
less  than  half  that  amouot. 

Bail  in  error.  Phelps  brought  a  writ  of  error  to  the  Mont- 
gomery C.  P.,  to  reverse  a  judgment  which  the  church  had 
recovered  against  him  of  $20.  He  gave  bond  in  the  penalty  of 
$250,  and  had  an  order  staying  proceoduigs  on  the  judgment. 
The  defendants  in  error  excepted  to  the  sureties.  The  piaintiff 
thereupon  executed  a  new  bond  in  the  penalty  of  $50,  with  new 
sureties,  who  justified.  A  copy  of  the  affidairit  of  justification 
was  served  on  the  defendants'  attorney.  The  defendants  then 
applied  to  a  judge,  and  obtained  an  order  superseding  the  writ 
of  enor. 
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Fhdsm  «.  Tb»  Fint  Bat  TttHMui  Duldi  dniidi  of  Fort  Fkto. 

/.  H  Cook,  for  the  plaintiff  in  error,  moved  to  set  asido  tho 
order  of  the  judge  snperaeding  the  writ  of  error  for  irreguliurity. 
He  innsted-that  as  die  penalty  of  the  new  bond  was  more  than 
donUe  the  amount  of  the  judgment  there  was  a  full  complianoe 
with  the  fltatnce.  (2  Ji  iSl  6O0» 

V,  G.  LMtUt  for  the  defendants  in  error. 

By  the  Court,  Bronson,  Ch.  J.  Although  tlie  new  bond 
may  be  within  the  letter  of  the  statute,  I  cannot  think  it  within 
the  intention  of  tho  lawmakers.  AVhen  the  writ  of  tnor  is  re- 
turnable in  this  court,  and  is  not  intended  to  operate  as  a  stay  of 
execution,  the  penalty  must  be  one  hundred  and  fifty  dollars. 
But  when  the  writ  is  intended  to  operate  as  a  stay,  the  penalty 
of  the  bond  mnst  least  double  the  sum  feoovered  hf 
such  judgment''  It  is  difficult  to  suppose  that  the  legislature 
intended  to  leqtiite  bail  in  all  cases  to  one  himdied  and  fifty  dol- 
lars, although  no  delay  is  asked ;  and  yet  that  delay  may  be  had 
m  many  cases,  on  giving  bail  to  a  much  smsUer  amount  In 
this  instance  the  judgment  is  twenty  dollars.  But  we  have  had 
a  case  before  us  on  error,  where  the  recovery  in  the  court  below 
was  two  cents.  If  the  counsel  for  the  plamiilf  in  error  is  right, 
the  penalty  of  the  error  bond  in  that  case  might  have  been  four 
cents.  Upon  a  reasonable  construction  of  tlie  statute,  I  think 
the  penalty  of  the  exior  bond  can  never  be  less  than  one  bun 
died  and  fifty  dollaiSL 

Jbwstt  J.  dissented. 

Motion  denied* 

V01.IIL*  34 
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Alexander  t.  Carpcntrr. 


Albxandbr  vs.  Carpemteb. 

The  plAiiitift  B  attorney  is  not  llaWe  for  the  dcfendanl's  costs,  where  the  plaintiff* re- 
iQovetl  from  the  state  peoduig  liie  auit,  but  odIjt  wbere  he  wan  a  oun-reudeul  when 
it  wtt  awnMneed. 

A,  IC  Hadhpf  for  the  defendant,  moved  for  an  order  that  the 
planitiff^s  attorney  pi\y  one  hundred  dollars  of  the  costs  which 
had  been  adjudged  to  the  defendant  in  this  action,  on  the 
ground  that  the  attorney  had  proceeded  in  the  cause  after  the 

pluinlitf  had  removed  out  of  ihe  stnte,  and  wilhoiit  filiii<r  secu- 
rity for  cost.s.  The  plaiiHiii  was  a  resident  of  this  stale  at  lhi5 
time  the  suit  was  comiinMicnd  ;  but  soon  after  removed  out  of 
the  state.  The  suit  wo  tit  oti,  and  the  defeudaiit  finally  hod 
judgmeot  to  recover  iiis  costs,  which  were  toiced  al$ill,2d. 

X  PUrsottf  contra. 

By  the  Court,  BronsoNi  Ch.  J.  Prior  to  1830,  there  was 
neither  any  statute  nor  common  law  which  rendered  the  attor- 
ney liable  for  costs,  when  he  commenced  a  suit  for  a  non-resi- 
dent plaintifl^  nor  when  he  proceeded  with  the  suit  after  the 
plaintiff  had  removed  from  the  state,  without  filing  secnrity  tin 
costs.  Both  of  those  cases  were  provided  for  hy  the  14th  rule 
of  January  term,  1790.  In  the  late  revi.<jion  of  the  hiws,  the 
lejrislnfure  seems  to  have  thought  thai  the  court  had  been  loo 
bar  1  iipoti  the  lawyers,  and  it  was  provided  that  the  attorney 
shoiilti  he  liable  for  costs  when  the  plaintifT should  not  he  a  res- 
ident of  the  st.ite  nl  the  coiiime/ireniont  of  (lie  suit.  Hvl  he  v/as 
not  made  answerable  where  the  plaiuiilT  removed  out  of  ilie  state 
after  the  suit  was  commenced.  (2  R.  S.  620,  H  I,  7.)  After  the 
legislature  undertook  the  rejjulatinn  of  the  matter,  tlie  rule 
which  has  been  mentioned  was  abolished ;  and  since  1830,  there 
has  been  no  law  nor  rule  of  court  making  the  attorney  liable 
Ibr  costs  in  a  case  like  this. 

Motion  denied. 


Dlgrtized  by  Google 


* 

ALBANY,  SEPTEMBER,  1846. 


267 


GratTowr  0.  Rogers 


CusicK  vs,  Cohen  and  another. 

A,  defendant  in  replevin  who  excepts  to  the  vurctieg  taken  by  the  nhcriflT  need 
not  «nt«r  tiM  ek«B|iliatt  oa  iIm  bond  or  m  dw  wnt*  bat  mj  filo  il  Id  the  itel^s 

P'  Oagger^  for  the  defendants,  moved  for  judgment  of  dis* 
continuance  in  replevin,  because  the  plaintiff's  sureties  taken  by 
the  sheriff  on  the  receipt  of  the  writ  had  not  justified.  The 
defendants  filed  an  exception  to  the  sureties  toith  the  derk  ^ 

the  court  J  and  gave  due  notice. 

J.  Percy,  for  the  plaintiff,  objected  (hnt  the  exception  was  not 
suiiicieiit.  It  should  have  been  entered  on  the  bond  taken  by 
the  8herid(  or  on  the  writ  of  replevin. 

By  the  Ctmrt,  Bron8on»  Ch.  J.  The  bond  remains  witli 
the  sheriff,  and  I  do  not  think  the  defendant  Is  obh'ged  to  seek 

him  in  order  to  make  nn  exception  to  the  sureties ;  and  I  see 
no  reason  for  requiring  the  exception  to  he  endorsed  on  the  writ. 
It  is  e?if)i]i:h  that  it  be  filed  with  ihe  clerk  of  tlie  court.  Tlio 
defendants  ore  regulari  but  the  plaintiff  may  be  relieved  oa 
terms. 

Ordered  accordingly. 


Qrosvbnoe  and  another  «».  Boobbs  and  othera. 

Is  s  raR  OR  •  bond  ia  m  peooltf  of  moio  tf»n  $S0,  wlwra  thm  boo  bom  •  irhil  oini 
a  ifpoit  of  nfcMM  oMOMiiif  tbo  imamgn  at  Vm  tbon  $50»  flw  pbintiff  wSi  not 
booompdlod  to  accept  a  tender  of  the  damagci.  without  cmln,  upon  the  fovHng 
of  a  uttlement  within  the  equity  of  the  statute,  (Q  R.  S.  616,  §  31,)  but  awT* 
aotwilliotondiog  tbo  leader,  onter  tip  jadfmeot  lor  Ibo  petialtj  witb  ooita. 

Debt  on  bond,  in  the  penal  sum  of  $82,64,  conditioned  that 
Sogers^  who  had  been  committed  to  the  jail  limits  in  the  city 


Digitized  by  Google 


268  CASES  IN  THE  SUPREME  COURT. 

GroBvenor  v.  Rogers. 

of  New-York,  on  a  precept  for  the  sum  of  §41,32,  should  Temaht 
u  true  and  faithful  prisoner,  (fcc.  The  plaintiffs  for  whose  ben- 
efit the  precept  was  issued,  tool:  nn  assignment  of  the  bond  and 
comoienced  this  action  in  January,  1845,  and  in  their  declara- 
tion alleged  for  a  breach  of  the  condition  of  the  bond  that 
Kogeis  did  not  lemain  a  true  and  fiiithful  prisoner,  but  escaped. 
The  suit  was  defended  on  the  ground  that  there  had  been  no 
escape.  After  the  cause  had  been  several  times  upon  circuit 
calendar,  it  was  referred  to  a  sole  referee,  who,  aAer  twenty 
meetings,  reported  ia  favor  of  the  plainiills,  on  the  18th  of  July 
last,  and  assessed  tlieir  damages  at  $47,32.  The  plaintiffs'  costs 
in  the  suit  by  this  time  amounted  to  about  $200.  On  the  2.5th 
of  July,  the  defendants  tendered  the  plaintifs  ^7,50  in  full 
settlement  and  discbarge  of  the  action;  but  the  tender  was 
refused. 

f.  Harris  now  moved  that  the  defendants  be  allowed  to  pay 

the  sum  of  $47.50  into  courtj  and  ihereupon  that  all  proceedings 
on  the  part  of  the  plaintiffs  be  perpetually  stayed.  He  cited  2 
R,  S.  616,  §  21;  Wells  v.  Feeter,{B  Wend,  133  How^y, 
Goodrich,  (18  Wmd.  660.) 

M.  T,  ReynMSi  for  the  plaintiffif,  cited  7%e  Peoj^  r, 
Slemimrgh,  (1  Z^efito^  635.) 

Bi/  the  Courts  Bronson,  Ch.  J.  The  question  is,  whether 
the  plaiutifls  must  accept  the  damages  and  lose  the  costs :  or 
whether  they  are  at  liberty  to  proceed  and  enter  judgment  for 
the  penalty  of  the  bond,  which  will  carry  costs.  The  statute 
only  denies  costs  when  a  suit  upon  contract  "is  settled  before 
judgment,  and  the  sum  actually  due  and  admitted?*  is  not  ssffi- 
cient  to  carry  costs.  This  language  plainly  imports  the  assent 
,  of  both  parties!.  But  proceeding  on  the  equity  of  the  statute^ 
the  plaintiff  has  sometimes  been  compelled,  in  actions  upon 
penal  bonds,  to  accept  the  amount  due  l)y  the  condition,  without 
costs.  But  it  has  been  in  cases  wiiere  the  anionni  could  be 
ascertained  by  mere  computation :  and  where  the  plaintiHsf 
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fiirht  to  raoover  bod  not  been  litigated  before  the  tender  was 
smde.  Id  this  case  the  deCendaots  biive  contested  the  plaintlffi? 
Tight  to  recover  for  a  year  end  a  half:  and  now,  after  a  report 

against  them,  and  on  llie  eve  of  a  jud^iiiciit.  tlicy  projxjse  to  pay 
tlie  damages  assessed  by  the  referee,  and  have  the  plaintiffs  to 
bear  the  costs  of  the  litigation.  The  case  is  neither  within  liie 
letter  nor  the  equity  of  the  statute. 

Motion  denied. 


Sandford  v^.  Sinclair. 

1  ptea  jMii  imrim  tmtinwtmt  ibodd  be  |Med  on  tbe  lint  day  cf  Ae  natl  Um 

after  the  new  mnUa  «f  deAnee  wow. 
^ut  if  a  circuit  intervcBca  befan  the  lain,  it  mtut  be  pleaded  there  in  order  lo  pre* 

vent  a  trial. 

W{)rn  picadf-d    a^onnbly  it  ia  matter  of  right  and  caaaol  be  rejected  either  at  the 

circuit  (If  ibe  t^rni.  * 
When  offered  out  of  time  the  pUuDtiff  may  icfuae  to  receive  it  and  the  jittige  at  liie 

eircoit  m»j  diarcjrard  it. 
Vhera  the  defimdant  has  aUomd  lh6  time  ht  pullhif  in  inoh  a  plea  Co  elapae^ 

though  he  may  he  relieved  open  tum,  ha  wiJl  not  after  m  dalaj  of  three  jaan  be 

permitted  to  put  in  the  plea  nunc  pro  tune. 
And  where  the  defendant  havin<!r  obtained  a  discharge  under  the  banknipt  act  after 

i«sue  joined,  refused  to  allow  the  plaintifT  lo  dj!=rf>nfinne  withont  cmis  and  suecr-ss. 

fully  resisted  a  motion  made  bj  the  plainuiV  ibr  that  purpG!»c,  and  tiien  after  conaid* 

eiabla  ddaj  applied  for  leave  to  plead  bia  dieehargr  pui»  danwm  cmHtrnMUtt 

UKLOt      ^  l»>d  deeled  to  abide  by  Ida  Iket  dcfanoa  and  was  net  anlilled  to  liliaf. 

Several  suits  in  favor  of  the  plaintiff^  against  dilTerent  de> 
fendanlSy  all  turning  on  the  same  question,  were  depending  in 
this  court;  and  on  the  trial  of  one  of  tlie  actions,  against  Halaey^ 
in  June,  1842,  the  plaintiff  was  nonsuited.  A  stipulation  was 
thereupon  entered  into  in  a]1  of  the  suits,  of  which  this  is  one^ 
that  in  ease  a  new  trial  in  the  Halsoy  suit  should  be  denied 
on  a  motion  wliich  the  plamiill  proposed  to  make  on  a  bill  of 
exceptions,  then  the  defendants  in  all  the  other  suits  might  enter 
judgment,  as  in  case  of  nonsuit,  unless  tbe  plaiutiii  should  bring 
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error.  If  n  new  trial  should  be  printed  in  the  Halsey  suit,  then 
the  ngreefueriL  was,  that  the  i:;iuses  "shall  be  coiisidHrpd  as 
standing  for  trial  as  they  now  do."  If  a  new  trial  should  be 
denied  in  the  Halsey  suit,  and  the  plarntifiT  should  brin^  error, 
then  the  other  causes  **  shall  staud  aa  they  now  do  nntil  the  de- 
cision of  the  said  canse  of  Halsey"  in  the  court  of  errors ;  if  the 
judgment  of  the  supreme  court  should  be  affiroiedi  then  the 
defendants  In  the  other  suits  misfht  enter  judgments  as  In  case 
of  noiisuit;  hut  if  the  jud<i:tiiLni  should  be  reversed,  "then  the 
said  other  causes  shall  stand  for  trial  as  they  now  do." 

In  May  term,  1843,  a  new  trial  in  the  Halsey  suit  was  de- 
nied by  this  court;  and  the  plaintiff  brought  a  writ  of  error. 
On  the  17th  July,  1843,  the  defendant  in  this  suit  obtained  his 
discharge  as  a  bankrujit.  In  September  following,  the  plaintiff 
addressed  a  note  to  the  defendant,  sayingf,  he  had  heard  of 
the  disehnro^e ;  that  If  the  defendant  availed  himself  of  It  in 
his  suit,  it  would  entitle  the  plaintiff  to  discontinue  without 
costs;  that  the  plaintiff  was  wiHinjT  at  once  to  dismiss  the 
suit,  or  if  the  defendant  would  not  set  up  his  discharore,  the 
plaintiff  was  content  to  risk  the  event;  and  that  unless  the 
defendant  consented  to  a  discontinuance^  or  waived  his  dia* 
chai^ge,  the  plaintiff  would  move  the  court  for  leave  to  dis* 
continue.  The  defendant  consulted  his  counsel  on  the  subject 
of  the  note,  but  returned  no  answer;  and  the  plaintiff  after 
wards  made  a  motion  for  leave  to  discontinue  without  costs, 
which  uiotioii  was  opposed  by  the  defendant,  and  w  as  denied 
in  December,  1843,  on  the  grounds  stated  in  tlie  report  of  the 
case.    (6  HiU,  260.) 

In  December,  1845,  the  judgment  of  this  court  in  the  Halsey 
case  was  reversed  by  the  court  of  errors.  On  the  1st  of  J  one 
last,  the  plaintiff  noticed  this  cause  for  trial,  at  the  Os^go  ctp> 
cttil,  which  was  held  on  the  S2d  day  of  that  montr.-  0\  tit 
19th  June,  the  defendant  filed  and  served  a  plect,  purportinsr  to 
be  puis  darricn  contuiyance^  setting  up  his  bankrupt  discriarcre  ; 
and  the  plea  was  verified  by  affidavit.  The  plaintiff  re!"used  to 
r(c<  ive  the  plea;  and  the  parties  went  to  the  circuit.  The  de^ 
fendant  there  tendered  another  plea  puis  &c.  of  his  dischatgtj^ 
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vhich  was  verifieel  by  affidavit ;  bnt  the  judge  refused  to  receive 
it,  because  it  had  not  been  pleaded  iti  proper  iimo.  The  plain- 
tiff thereupon  })n)cee(led,  the  defendant  not  appearing,  and  looJc 
a  yerdict  for  $4,568,73. 

/.  CleveUnid  ^*  C.  P.  Kirkland,  for  the  defendant,  moved  to 
set  aside  the  inquest  for  irregularity.  They  insisted  that  the 
plaintiff  was  bound  to  receive  the  plea,  thougli  pleaded  oat  of 
time,  and  that  the  judge  at  the  circuit  had  no  discretion  to  re- 
ject it  They  cited  1  ChU.  PI  570;  6  Tauni,  333;  I  Wend. 
89;  3  r.  A.  654;  1  Sir.  492;  2  fFOv.  137;  Mamfield  m 
Demr.  87;  1  Stark,  B,  62;  3  Caines,  172;  9  Mn.  260;  1 
BumlVB  iV.  423;  9  Mn,  266;  10  id,  161 ;  19  Wend,  639. 
If  the  iDotion  failed  on  the  groaiid  of  irregularity,  the  defeodaal 
then  asked  leave  to  plead  the  discharge  as  of  the  proper  time^ 
nunc  pro  itmc^  or  for  some  other  relief,  upon  such  terms  as  the 
court  bhoLiid  prescribe. 

TV.  /////,  Jr.  4*  SUvevs,  for  the  plainliti,  cited  3  Wend. 
3iU;  Grah.  Prac.  296;  7  John.  194;  1  C«me?,  42;  2Watls, 
458;  1  Archb.  Prac.  177;  Sayer,  2G8;  5  D.  4'  R.  621;  3  B. 
4-  a  612  ;  2  Cr.  M  384 ;  2  Uoll.  Ab.  630,  pi  9,  10;  Yelv, 
m,S.  a  ;  lUill.  TV.  i*.  309;  Com.  Dig,  Abatement,  L  24; 
2  Smithes  R,  396.  Severa»  matters  were  staled  in  the  papers^ 
and  uiged  hy  the  counsel,  against  permitting  the  defendant  now 
to  set  np  his  dischaige.  They  cited  18  Jb^ii.  336;  1  Mn> 
CiM.  133;  9^11.692;  6Cbi0«n,696;  ltd 427. 

By  the  Ckmrty  Bronsoit,  Ch.  J.   A  plea  puis  danien  eon- 

tinuance  should  be  pleaded  on  the  first  day  of  the  term  next 

after  the  new  matter  of  defence  arose;  but  if  there  is  a  circuit 
in  the  mean  lime,  a  trial  can  only  be  prevented  by  putting  in 
the  plea  at  the  circuit.  "When  the  plea  comes  in  dn<}  time,  it  is 
matter  of  riifbf :  and  neither  the  court  in  bank,  nor  the  jtidrrc  at 
the  circuit  has  any  discretion  to  reject  it.  But  as  such  pleas  are 
often  resorted  to  for  the  mere  purpose  of  delay,  the  defendant  is 
held  to  strict  rules.  If  he  do  not  plead  in  time,  it  is  no  longef 
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a  matter  of  right,  and  the  plaintifl'  amy  refuse  to  receive  the 
plea;  or,  if  pleaded  at  the  circuit,  the  judge  may  in  bis  discre- 
tion lefose  to  zecei ve  it.  and  suflfer  the  trial  to  proceed.  Although 
there  are  some  dicta  in  the  books  which  look  the  other  way, 
we  think  this  the  only  safe  and  proper  rule. 

There  can  be  no  pretence  that  this  plea  was  in  due  time.  If 
we  say  nothing  of  the  period  which  elapsed  between  ihe  grant< 
ing  of  the  discharge  in  July,  1843,  and  tlie  decision  of  the  oonrt 
of  errors  in  December  last,  the  plea  should,  beyond  all  ques- 
tion, liave  been  put  in  at  the  last  January  term;  and  yet 
both  that,  and  the  May  term  passed  without  any  offer  to  plead. 
The  plaintiff  has  clearly  been  regular ;  and  Uie  only  remaining 
qneslinn  is,  whetlier  the  defendant  sliould  be  relieved  on  terms. 

la  the  consideration  of  this  question  it  is  proper  to  inquiro 
how  much  delay  there  has  been.  If  the  defendant  intended  to 
rely  on' the  discharge,  he  was  clearly  in  default  from  December 
to  the  19th  of  June  last  But  I  think  the  dtschaige  should  havi^ 
been  pleaded  In  1843.  It  is  said  that  the  defendant  was  preclu- 
ded by  the  stipulation  from  pleading  until  after  the  decision  of 
the  court  of  errors  was  made  in  the  Halsey  case.  But  that  is  an 
error.  "Hie  object  of  the  stipulation  was,  to  make  the  othei 
causes  abide  the  event  of  the  plaintiff's  motion  for  a  new  trial  in 
the  llalsuy  caiuc ;  and  if  a  new  trial  should  be  denied  by  llii«» 
court,  iljen  lo  abide  the  event  in  the  llai.M'v  ease  upon  a  writ  ot 
error.  The  parties  could  not  liave  inlended  lo  j)reclnde  the  de- 
fendant from  pleading  any  new  rnatler  of  defence  wiiich  nnght 
arise  in  tlie  mean  time.  True,  the  stipulation  says,  tliat  pend- 
ing the  writ  of  error  the  causes  "shall  sin/d  os  tlmj  itow  do,* 
But  that  meant  no  more,  than  tliat  the  defendant  should  not  pro- 
ceed to  ju4gment  prior  to  a  decision  by  the  court  of  errors. 
The  literal  reading  which  is  now  urged  by  the  defendant,  would 
be  iatal  to  his  application  when  applied  to  another  part  of  the 
stipulation.  The  agreement  was,  that  if  the  judgment  in  the 
Halsey  suit  should  be  reversed, "  then  the  said  other  causes  shall 
stand  for  trial  as  they  now  do^  If  the  words  "as  they  now  do" 
in  the  one  clause  would  preclude  the  d^'friidant  from  pleadmg 
penomg  the  wut  of  error,  then  the  same  words  in  tlie  other 
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dants  will  preelvde  him  from  pleading  now;  and  this  with  the 
other  causes  must    stand  for  trial  as  they  now  do  f  and  not 

upon  any  dificnut  issue.  But  no  such  thing  was  intended. 
The  defendnnt  might  have  pleaded  his  disrharofe  immediately 
after  it  was  granted,  and  consequently  he  has  been  in  defioiult  on 
that  subject  for  nearly  three  yean. 

The  only  excuse  which  has  been  offered  for  this  great  delay 
i8f  that  the  defendant  did  not  know  nntil  June  last  that  it  was 
necessary  to  plead  the  discharge.  But  I  think  this  was  not  the 
true  reason  for  omitting  to  plead  ;  and  this  leads  me  to  notice 
another  ftatura  in  the  case.  Ry  otmtiinsT  to  answer  the  plain- 
tiff *s  note  of  September,  1843,  and  afterwards  opf)Osing  the 
plaiutidf's  motion  for  leave  to  discontinue,  without  costs,  the  do- 
lendant  virtually  decided  not  to  plead  the  dischai^ ;  but  to  take 
his  chance  of  a  favorable  result  in  the  Halsey  cause,  which 
would  entitle  him  to  a  bill  of  costs  amounting  to  three  or  four 
hundred  dollars,  as  was  stated  in  the  papers  in  opposition  to  the 
plain! ill's  motion.  The  plaintiff  invited  a  termination  of  the 
suit  on  the  ground  of  the  defendant's  bankruptcy,  which  wouM 
have  given  costs  to  neither  party.  But  as  liie  defendant  already 
had  the  judgment  of  this  court  in  his  favor,  and  confidently 
expected  to  succeed  in  the  court  of  errors,  he  refused,  in  eflfect, 
to  set  up  his  bankruptcy  ns  a  ground  of  defence.  He  elected  to 
take  the  peril  of  an  advene  decision  in  the  Halsey  suit,  in  pro^ 
ference  to  the  loss  of  a  large  bill  of  costs  by  setting  up  the  dia- 
chargc.  After  nuiking  that  election,  tiie  defendant  ougiil  to 
abide  by  it. 

.  The  delay  alone,  as  it  is  without  a  sufficient  excuse,  would 
make  it  necessary  to  deny  the  present  motion^  so  far  as  relates 
to  the  pleading  of  the  discharge.  {Deaobry  t.  Mcrange^  18 
John,  336 ;  VnUcenburgh  v.  Dederick^  1  Mn.  Cos*  133.)  But 
the  case  is  rendered  much  stronger  against  the  defendant  by  the 
fact,  that  when  invited  to  set  up  his  discharge  as  an  answer  to 
the  suit  ui  1843,  he  declined  the  offer  in  the  expectation  of  gain- 
ing an  advantage  by  adopting:  that  course. 

Although  the  motion  for  leave  to  plead  the  discharge  must  be 
denied,  yet  as  the  defendant  thought  the  plaintiff  was  irregular 
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in  proceeding  at  the  late  circuit,  aDd  for  that  reason  omitted  to 
Bet  up  what  he  deems  a  c^ood  defence  on  the  merits,  independent 
of  the  discharge,  we  think  the  verdict  should  be  set  asido  oa 
paymeDt  of  costs.  But  in  that  case,  the  plaintiff  may  diacoD* 
.  UUA  without  coats,  if  ha  ahall  so  elect 

Ordered  accoidiiigiy; 


Srocsiiia  and  othets  «a.  Hunt. 

Where  the  law  Ini  donfond  an  extraordinarj  remedy  upon  a  elan  of  creditors,  a 
0talate  taking  away  each  remedy,  but  leaving  the  ordioary  meana  for  the  ccdtectioa 

of  th«  debt  in  full  force,  is  not,  though  op»>mting;  opon  existing  contracts,  s  law 
impairing  the  obii^niton  of  conlracU  witiua  the  inbibitoiy proviwon  in  the  oootti* 
iutiun  of  ihc  United  States. 

Aoeoniingly  held,  (hat  the  act  of  1836(  (Atof .  p.  3G9,  §  2,)  repcaHng  th«  pwfiriom 
of  tfMnTind  atatntM  aUowing  a  laodlord  to  oImbi  lont  out  of  Ibepneeodt  oC 
IMpoity  Mind  on  oxomilioii  on  tibo  dtiuiied  pmuiM!i  wai  valid  in  Ha  ajyliffatloa 
to  leases exiltiiif  whrii  tl  '^  act  was  passed. 

The  legiaUture  may  eha^ge  tba  lemedj  iipoo»bfii  not  tiM  (amia  or  oMigation  of  a 
oontraet. 

Motion  on  behalf  of  A.  Munson,  the  landlord  of  the  defeo* 

aant,  for  a  rule  requirin;^  the  sheriff  of  Oneida  to  pay  to  the 
landlord  two  quarters'  rent  of  premises  demised  to  the  defendant 
and  occupied  by  him,  out  of  money  whicli  the  sheriff  hai]  made 
on  a  sale  of  property  of  the  defendant  on  the  demised  premised, 
by  virtue  of  a  fi.fa.  in  this  case. 

The  lease  to  the  defendant  was  made  in  1841,  the  rent  pa3ra«> 
ble  qnnrtrrly.  The  two  quarters'  rent  claimed  were  payable  on 
the  first  days  of  May  and  August,  1846.  The  execution  was 
issued  in  September,  1846^  and  the  property  sold  the  eaine 
month.  A  proper  affidavit  had  been  made,  and  due  notice  of 
the  claim  given  to  the  sheriff 

W,  J.  Baem,  for  the  landlord.  The  landlord  had  a  right  to 

distrain  for  the  rent,  although  not  expressly  given  or  reserved  ty 
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the  lease.  ( Woodf,  l^nd.  and  Ten^  Lumd.  0d.  1S04»  |».  380^ 
13,  f  1 ;  XR.8.  7^7^  i  18.)  The  r&sMf:  nour  eoughl  ex- 
isted when  this  lease  was  made,  {id.  746,  §  12,)  and  the  repeal 
of  the  provision  by  the  act  of 1846,  (Siat  p.  369,)  cou!d  not  de- 
stroy a  right  which  was  then  secured  by  a  previous  contract 
These  parties— that  is,  the  landlord  and  tenant — contracted  in 
reference  to  the  law  as  it  then  was,  and  that  contract  the  legis- 
lature had  no  power  to  alter,  in  its  essence  or  as  to  any  remedy 
upon  It.  This  was  settled  by  the  case  of  Brotuon  v.  Kinrntt 
(1  /IS>i9.  311.)  The  following  cases  were  aiso  referred  to. 
{Slurges  V.  CrmmUnMddt  4  WheaL  122 ;  MeMUtan  T. 
MeNeily  id,  209 ;  Off  den  T.  Smmdert,  V2  id.  213 ;  Mftthmrr. 
JJuak,  IG  John.  233  ;  McCrackui  v.  Hayxcood^  2  How,  608.) 
The  counsel  also  said  that  the  act  repealing  the  provision  under 
which  this  proceeding  was  taken,  did  not,  in  its  tci ms,  apply 
to  eusting  leases^  and  therefore  could  not  afiiact  this  casa 
{QuaefcenMk    ZhnkSi  1  Dmio^  128.) 

F.  Kamanf  contra.  This  remedy,  by  notice,  is  one  of  seve- 
ral, which  the  landlord  had ;  he  might  sue  or  distrain,  as  well 

as  give  notice  to  the  slieriff  when  he  was  enforcing  the  rii^hte 
of  other  creditors  of  the  teiiaiit.    The  aboliuon  of  one  of  these 
remedies,  was  not  impairing  the  obligation  of  the  contract :  that 
was  still  in  full  force.   The  landlord  could  sue:  the  legislature 
had  not  attempted,  by  depriving  him  of  this  remedy,  to  exempt 
any  of  the  tenant's  pn^rty  from  execution.  It  was  not  like 
the  case  of  Bronwn  v.  JTtitsrie;  when  the  legblature  assumedi  in 
e^ect,  to  destroy  all  remedy  on  the  mortgage.   Nor  was  it  like 
d.tiackmhush  v.  Dailies^  where  the  attempt  was  to  exempt  from 
execution  pro{)erty  which  was  liable,  wlien  the  contract  was 
entered  into.    This  was  a  mere  modification  of  the  remedies 
which  a  landlord  had  to  recover  his  rent — or  rather  it  deprived 
him  of  one  remedy,  but  still  left  to  him  the  ordinary  course  by 
action,  saying  nothing  about  his  right  to  distrain  for  the  rent 
fpbe  power  of  the  I^slature  for  this  purpose,  was  supposed  to 
be  c  lear  and  well  settled.  {SatierUe    MaihewMnt  2  Pet  880 ; 
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Beardblet,  X,  after  eonsnlCatioti  with  the  other  judges, 

denied  ihe  motion.  He  said  ihcy  all  agreed  that  the  repea!- 
mg  net  was  valid  ia  reference  to  this  lease,  as  well  as  in  re- 
gard to  leases  made  after  its  passage.  The  controversy  here, 
he  added,  was  not  between  the  landlord  and  his  tenant,  but 
between  two  creditors  of  the  tenant.  He  owed  each  of  theni| 
and  the  straggle  was  for  a  preference  in  obtaining  payment 
Under  the  statute,  (1  R.  &  746,  f  13,)  the  landlord  had  the  van- 
tage ground,  but  the  I^stature  of  last  winter  thought  that  nn- 
reasonable,  and  repealed  the  enactment  by  which  it  was  con- 
ferred. (Laws  1846,  369.)  But  tiiis  repealing  statute  did 
not  impair  the  obligntiou  of  the  tenant  to  pay  rent,  nor  in  the 
slightest  degree  interfere  with  it.  He  might  still  be  sued ;  and 
his  entire  property  was  as  much  subject  to  execution  and  sale 
for  the  payment  of  this  rent,  since  the  repealing  act  was  passed, 
as  before. 

The  agreement  of  the  tenant  gave  no  such  preference  to  tha 
landlord,  nor  could  it  be  secured  in  that  way.  Here  was  the 

tenant's  property,  liable  to  be  taken  ia  execution  by  any  of  his 
creditors.  These  plaintiffs  made  such  a  levy,  and  so  far  had 
made  themselves  secure.  But  the  revised  statutes  had  given  a 
preference  to  a  landlord,  over  such  execution  creditors,  and  this 
was  an  undoubted  right  until  the  last  session  of  the  ^gislatnre. 
Other  views  then  prevailed,  and'  the  repealing  statute  declared 
that  this  preference  should  exist  no  longer.  We  hold  that  the 
legislature  was  fully  competent  to  pass  this  statute:  it  did  not 
touch  the  obligation  of  the  tenant^s  contract.  He  was  liable 
on  it  as  before:  the  legislature  only  said  that  this  extra- 
ordinary remedy,  giving  a  preference  to  a  landlord  over  an 
execution  creditor,  was  unreasonable,  and  should  not  be  con- 
tinued. 

In  the  nature  of  things,  there  is  a  distinction  between  the 
dmge  of  a  contract  and  a  change  of  the  remedy  to  enforea  tlM 
perfermance  of  the  contract  Under  (he  constitution  of  die  United 
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Slates,  the  former  power  is  denied  to  the  several  states,  but  the 
latter  exists  in  full  force.  All  the  adjudged  cases  recognize  and 
proceed  upon  this  distinction.  The  question  now  before  the 
court  has  no  reference  to  the  eontmct  of  the  tenant :  the  statute 
does  not  assume  to  alter  or  modi fy  that  The  landlord  may  soe 
and  enforce  payment  by  jnd^nieiil  and  execution,  if  proi:)erty 
can  be  found.  The  re  peal  in  or  statute  inter|X)ses  no  obstacle.  It 
has  merely  deprived  him  of  an  advantage  given  to  him  by  a 
former  st  !ute  over  execution  creditors  of  the  tenant  It  has 
aflecced  the  relative  rights  of  these  crecUlonp,  but  hasi  in  no  sense, 
touched  or  impaiied  the  obligatioQ  of  any  oontract  whatern. 

Motion  denied 
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STATE  OF  NEW-YORK, 

W  TERM,  1846. 


BoBCKLE  VS.  EcKART,  impleaded  witK  Gibb  and  oUieri. 
iM  hMjuriidwliMortlieMttM;  Midirjiafwli«tiaiid(Miiiattoif|Mar  ibadeeivt 

«nH  be  void. 

When*  »  br!l  i«  filrd  tn  rnm^l  nn  nrronnt  of  \hf  pn^fif"  ofn  popurtnernhip  tr«nsa<?(!on 
in  the  (ii;inu'''>('i(Kk5  and  mx\v  of  dour,  yiiSjort  (iihIIct  of  iho  conlrnvcray  has  no 
locality  witiiin  the  porvww  oi  the  statute  dmnbuung  llus  jorudietioa  of  tnaiters  la 
rqoitj  among  thfl  vioa  <liMMdlili& 

WlMf*  hf  a  oMitimfit  •nealed  ftt  OnrafOi  dw  flnoiphliiMit  to  aiaiiar»eti»» 
floor  «l  lb«t  plM0  uid  dflOvw  it  to  the  daMtnto  in  Obnada  vIicm  Umjt  rnUM, 
«Im»  were  to  dispose  of  it  therv  and  aeeount  for  dM  nat  |mil%  tad  •  bil  w»  AM 
before  the  vice  chancellor  of  the  fifth  circuit,  for  an  accmint ;  held  that  tho  cause 
or  matier  did  uot  uiafl  wiljiia  the  fiftli  aiiciitltMd  that tliavicaohaiioettor  bad ao 

Jurisdicltuti. 

Where  a  contract  m  made  at  ooc  place  an 4  is  to  be  pcrfonned  at  another,  the  latter 
ii  Ika  laiatiatt  af  m  aootpavany  tin:>iii;/  upon  iha  ouulBaat 

Assumpsit,  tried  before  Edmonds,  C.  Judge,  at  the  New- 
York  circuit  in  Nnvtniiber,  1845.  Thenctioti  wnsuponn  wriit(  n 
airn'»*i?ient  dated  March  2d,  1841,  signed  liy  tlie  plaintiff  and  by 
jame^  Gibb     Co.,  whicii  is  set  forth  ia  tiie  report  of  tills  casoi 
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when  formerly  before  the  court,  in  1  Denia,  337.  It  will  be 
seen  from  the  case  as  reported,  that  the  principal  question  upon 
the  first  trial  was,  whether  the  defendant  Rckart  was  a  member 
of  the  firm  of  James  Gibb  ^  Co,  and  that  a  verdiet  for  the 
plointiff  was  set  aside  because  the  evidence  did  not  Mtablish 
that  fact  On  the  second  trial  the  p1aintil(  in  addition  to  the 
proof  he  had  before  given,  gave  in  evidence  an  exemplification 
of  the  pleadings  and  proceedings  and  the  decree  in  a  suit  in  the 
court  of  chancery,  before  the  vice  chancellor  of  the  fifth  circuit, 
between  the  parties  in  tliis  suit,  the  plaintiff  being  thecomplain' 
ant.  The  bill  descnlx-d  the  plainiiti  as  a  resident  of  Oswego  in 
this  state,  and  the  defendants  as  residents  of  Quebec  in  the 
province  of  Lower  Canada.  It  st  t  oiii  the  nfjreeinenl  declared 
on  in  this  suit,  which  it  averred  was  executed  by  the  d*?- 
fendunts,  by  and  under  the  name,  style  and  firm  of  James  Gibb 
it,  Co.  The  object  of  the  bill  was  to  compel  the  defendants  to 
account  for  the  profits  of  a  quantity  of  flour  which  the  plaintiff 
had  delivered  at  Kingston  pursuant  to  the  contract  It  waa 
taken  as  confessed  for  the  want  of  an*  answer,  the  defendants 
having  appeared  by  a  solicitor.  The  decree,  which  was  enteied 
on  the  20th  day  of  May,  1845,  declared  that  Che  defendants  en- 
tered into  the  contract  set  out  in  the  hiti,  at  the  time  of  its  date^ 
as  members  of  the  firm  of  James  Gibbdc  Co.,  and  that  the  par- 
ties proceeded  in  the  execution  of  the  provisions  contained  in  it 
until  Octoher,  1811,  wfien  the  defendants  refused  to  receive  any 
more  flour  or  further  to  perform  on  tlieir  part,  the  complainant 
having  fully  performed  on  his  jmrt  and  being  ready  to  proceed 
with  the  further  execution  of  tlie  contract;  and  \hu\  the  defendants 
were  indebted  to  the  complainant  in  $3539,48^  for  one  third  of 
the  net  profits  of  flour  delivered  under  the  contract  and  accepted 
and  sold  by  the  defendants,  which  sum  thd  defendants  were  de- 
creed to  pay  the  complainant,  together  with  the  costs  of  the  suit 
Having  given  this  proof,  the  ptaintiflroflfered  to  read  the  contract 
in  evidence,  to  which  the  defendants  objected,  on  the  ground 
that  it  had  not  been  proved  that  the  defendant  Ecliart  was  a 
partner  with  the  other  defendants,  or  that  he  was  a  party  to  the 
eontmcL   The  judge  ovei ruled  iJie  objection  and  the  contract 
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was  read.  The  defendunts'  counsel  excepted.  Other  evidence 
was  griven,  and  the  judge  ullimnleiy  cliarged,  among  other 
thiii^  that  the  decree  io  ihe  chaocery  suit  conclusively  settled 
tliat  the  defendants  were  pnrtnersi|  and  as  such  were  all  ixirties 
to  the  contract  The  defendants^  counsel  again  excepted.  Ver- 
dict for  the  plaintiff.  It  is  unnecessary  to  state  the  other  points 
made,  as  the  opinion  of  the  court  was  confined  to  the  validitf 
and  effect  of  the  decree  in  chancery.  The  defendants  moved 
for  a  new  trial  on  a  cose. 

H,  Bremter  ^  G,  Wbod^  (or  the  defendants,  insisted  that  the 

vice  chancellor  had  no  jurisdiction  of  the  suit  prosecuted  in 

clictnccry,  and  ihat  the  decree  was  therefore  void;  and  reffrred 
to  2  R.  S\  168,  ^  2;  nJchtellv.  Fidd,  {SPoiire,  440;)  Phelps 
V.  GarroWi  (3  Edwards'  H.  139;)  Latham  v.  Edgertoii^i^ 

Cowen,  227, 2290  4*  ^i^'         P'  ^  '^^^  ^^^^ 

and  tnaUer,  they  said,  araae  where  the  contract  was  to  be  per* 
formed.  (BtMerJSeld  y.  Windle^A  Ea»t,dSS.) 

S.  StevenSf  for  the  plaintiff.  The  contract  was  made  in  the 
district.  That  Is  sufficient  to  give  the  vice  chancellor  jurisdic- 
tion. Besides,  the  court  of  chaticery  is  a  court  of  general  juris- 
diction  and  its  decrees  cannot  be  questioned  collateraUy. 

By  the  Cburf,  Jbwbtt,  J.  Is  there  evidence  showinfr  that 

Eckart  was  one  of  the  members  of  the  firm  of  Jomes  Gibh  d& 
Co.  who  sit(ned  asid  luade  the  contract  with  the  plainlitfj  on 
which  he  sues?  If  not,  there  must  be  n  new  trial  on  that 
ground.  The  judge  charged  that  the  decree  in  chancery  estab- 
lished tiiat  fact  conclusively.  Conceding  that  it  does  in  termSi 
St  is  still  objected  that  it  is  void  on  the  ground  that  the  vice 
ehaueellor,  before  whom  the  bill  was  filed  and  by  whom  thede* 
ciee  was  made^  had  no  jurisdiction  of  the  subject  matter,  or  of 
the  defendants. 

The  vice  chancellor  had  only  such  jurisdiction  as  is  conferred 
by  st.anto.  (2  R.S.  168,  k  2.)  That  limits  it  to  three  cases: 
1.  Where  the  causes  and  matters  shall  have  arisen  within  his  cir- 
cuit; or  2.  When  the  subject  matter  in  controversy  is  situated 
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tlierr  ;  and  3.  When  (he  d^feadauU  or  either  of  them  reside  ift 
tiiai  circuit. 

Booiigh  should  appear  from  the  bill  to  show  that  the  yioi 
cbanceUor  before  whom  it  was  filed  bad  jurisdictioa.  It  cannot 
be  presumed.  Jurisdictioa  wae  not  acquired  by  reason  of  the 
reaideiice  of  the  defendants,  or  either  of  them,  within  his  circuit; 
kt  the  bill  states  that  they  resided  in  Canada.  It  was  not  ac* 
qniied  by  reason  of  the  locality  of  the  suliject  matter  of  the  bill* 
as  it  had  no  localiiyf  and  therefore  could  not  have  been  situated 
within  the  drenit  of  the  Tice  chancellor;  nor  is  there  any  alle- 
gation of  that  kind  in  tlie  hill.  Does  it  appear  by  the  hill  tliat 
the  cause  or  matter  of  complaint  arose  within  the  fifth  circuit? 
If  not,  it  follows  that  it  is  n  t  sliown  hy  the  bill  that  the  vice 
chancellor  liad  innsdirtirM].  Tfic  lull  fails  to  show  a  sin{2:le 
fact  happeninof  within  the  fiiih  circuit  in  relation  to  tl)e  sut)ject 
matter  of  the  complaint.  It  i^;  not  even  alle^  that  the  contract 
between  the  plaintiff  and  Gihbdc-Oo.  wasr made  within  that  cir- 
cuit ;  though  by  the  evidence  it  appears  to  have  been  made  at 
Oswei^  The  bill  was  for  an  account  and  payment  to  the 
|ilaintiff  of  one  third  of  the  net  profits  realized  by  the  defendants 
y|ion  the  sale  of  certain  flour  which  the  plaintiff  had  delivered 
to  them  at  Kingston,  Upper  Canada,  pursuant  to  their  contract, 
and  which  the  defendants  had  received  and  were  bonnd  by  the 
contract  to  pay  the  plnintitTiipon  such  s;»le  at  that  place,  "^riic 
cause  and  matter  in  equiti/  in  that  suit,  as  disclased  by  the  bill, 
clear) V  arose  in  Canada.  That  was  the  place  where  the  con- 
tract was  to  have  been  performed  and  where  the  breach  of  ii 
was  commitled.  That  breach^  and  not  the  making  of  tlie  cou- 
tract,  was  the  matter  or  cause  of  complaint. 

My  conclusion  is  that  the  vice  chancellor  is  not  shown  to 
hnve  had  jurisdietion ;  consequently  his  decree  is  void,  and 
eannot  avail  the  plaintiff  for  any  purpose.  (Borden  v.  PUckt  15 
JbAii.  121 ;  MiUa  v.  Martin,  19  tef.  33 ;  Latham  v.  Edgerten, 
9  Cowen,  227\  Cowen  ^  HilPe  Notes,  p,  826.)  A  new  trial  . 
most  be  granted  on  this  ground,  which  rendera  it  unnecessary  lo 
examine  other  questions  made  in  the  case. 

New  trial  gruiiied. 
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Bluht  vs,  ^cCorvxck. 

la  case  for  a  noinnco  in  obstructing  the  li^jhts  of  the  plaintiff's  tenement.  brour;ht 
bj  a  tcniint  for  n  yehi  against  his  landlord,  during  tbe  term,  damages  can  only 
b«  fi'ven  <br  ihe  Ume  which  had  elaptied  when  tbe  luit  was  commcDcoi,  and  not 
Ibr  Ibe  frbole  tann. 

Krror  from  the  Albany  common  pleas.  McCormick  sued 
Bliirii  ill  the  justice's  court  of  the  city  of  Albany,  in  Aujrust, 
1845,  and  declared  in  case,  for  that  whereas  the  delondnut  de- 
mised to  ttie  plaintiff  certiiin  premises  in  Albany  for  one  year 
from  May  1,  1846,  for  the  rent  of  $300,  and  afterwards  and 
dorinjif  the  term  erected  certain  buildiuf^  adjoinindT  (He  demised 
premises,  which  shut  out  the  light  from  the  windows  and  doors 
of  the  demised  premises,  to  the  plaintiff's  damage  &c  Upon 
the  js^eneral  issue  pleaded,  the  plaintiff  had  judgment  in  the 
justicc^s  court  and  lUe  dereutianl  appealrd  to  liie  common  pleas. 
On  the  trial  in  that  court,  tbe  plainnd  proved  the  demise  from 
the  dttieudant  to  himself,  and  that  sbortly  after  the  commence- 
ment of  the  term,  the  defendant  erected  a  building  adjoining  the 
demised  premises^  which  to  some  extent  obstructed  the  light 
Evidence  as  to  the  extent  of  the  obstruction  was  given  by  the 
defendant.  The  coart  ebarpfcd  the  jury,  amunf  otfier  thti^ 
tboit  if  the  plaintiff  was  entitled  to  recover,  they  sFtould  gife 
damages  for  the  injury  which  he  would  suffer  durinor  ihe  whole 
of  his  term.  Tlie  defeiiduiii  excepted  and  l|ie  pluinuU'  had  a 
irerdict  and  judguieut, 

C.  A.  BapaUo,  for  the  plaintiff  in  eiwr. 

A  D*  WoUmi%  £ir  the  defendant  in  error* 

By  ihe  Oouri,  Bcaiidslrt,  J.  The  rale  of  damacres  laid 
down  by  the  court  below  was  erroneous.  In  tbis  action  the 
plaintiff  could  only  recover  for  injuries  actually  sustained  before 
suit  biougiit,  and  not  for  supposed  prospective  damages  Sup- 
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posing  the  leoae  to  contain  a  covenant  not  to  ofaetroct  the  ligh^ 
and  the  action  to  have  been  brought  on  such  covenant,  the  iiile 
of  damages  would  be  otherwise^  for  the  covenant  being  a  singlo 
cause  of  action,  one  recovery  upon  it  would  be  an  absohite  bar 
to  aity  future  action.  But  a  recovery  in  an  action  on  tlie  case 
for  olisiriictftig  the  light  prior  to  the  time  when  the  action  was 
coninirnced,  would  not  bar  n  future  s^uit  for  a  cohlujiinnce  of 
the  same  injury.  There  is  certainly  room  for  a  question  whether 
any  cause  of  ociion  was  proved  in  this  case,  l)ul  upon  liint  no 
opinion  is  iiitendf  d  t{)  he  expressed.  The  rule  of  damages  waji 
erioueous,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 


iLLLEN  and  Vaxsou  vs.  J.  Culvek. 

A  debtor  payinjf  money  to  a  ei«ditoi'  to  witoizt  be  owes  serenU  debu,  inaj  apprapi* 

ate  it  to  vhich  he  plcaaca. 
Ill  dafauU  of  an  af^ruprkiioD  bj  tba  Mbtat,  tha  mdilor  baa  a  right  to  onfcs  Ibt 

appliaatioii. 

If  both  omit  tn  do  H*  and  Iba  dmuuida  oomlit  of  a  running  acooant.  tba  pwailPiftiBa 

4  \b  thnt  the  fimt  ilpms  of  tlie  aeoount  were  intended  to  be  aatiMfied. 

And  where  neither  purty  innkrs  (he  afiplicnlMin,  the  taw  will  ajipioytiata  tha  paf^ 

mints  according  to  the  jut«tjcc  and  rquil)'  ol  the  ca?e. 
8urcii«i  for  the  debt  are  concluded  by  tiie  rame  rules,  as  to  the  appropriatioo  of  paj- 

menu,  which  apply  to  their  principal. 
VlMKB  a  fanaral  pajmeot  ii  amin,  Iba  eredHiir  ia  aDoiNd  a  naaonaMatioia  la  maki 

theapptioatioc 

An  CBliy  by  thb  <»ed!tor  of  a  general  payiant  ta  (be  credit  of  ao  aaeount  doca  oat 
preclude  him  Aom  aflerwards  applying  it  la  aoatbar  deoMiDd^  profidcd  aneh  aotlj 

be  not  commonicatpd  U*  the  debtor. 
But  if  he  inromi  the  debtor  of  the  entry,  it  is  an  appropriatioQ  of  the  payment  la 

that  account 

Aeoordingly,  where  the  relation  of  landlord  and  tenant  existed*  tha  hiter  bring  banid 
la  pay  h-9  lent  quarterlyi  and  theia  warn  olbar  ailanaifa  daalingi  bativam  ftm 
faitiom  and  tha  landkwd  krpl  an  aoaoant  tvitb  tha  iHiant,  hi  which  ha  ehaigad 
the  res't  as  It  baeama  due  along  with  other  aoaounta  agwnat  the  trnant,  and  ei«d» 
MltMyayoMnlBnadabiy  lha  hilar,  aad/hvljawl*  IMS  ran^sr^ 
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litAtfmrae;  ia to me&m rf  iwwmiiI  ftr  Iht  MotagiiHlftniiljor  tkettn* 
■■I,  iUM  Ikit  dM  pa/oienls  Mt  bt  8|i|M  in  MlHlbctioii  of  tf^ 
Ab  ■tooat  inelndtiif  the  noli  Mooidiiif  to  Ihs  priorilj  of  tiiM  m  whioh  thoy 
Hon  flhoffsd  in  the  aeonanL 
Where  a  leue  contained  a  covenant  that  in  ease  of  damn^  to  the  building*  on  tha 
drmtsrd  preroi'^eii  hv  fi»*  renHrr>n;f  <he  name  nntpniintable,  ihe  Irnnor  would  repaVt 
HELD  iliiil  tho  cuvpDiirit  nui  Willi  tlir  land  and  b<uiri(]  th<»  fi^rnDlee  of  the  rrvrrwioOj 
and  that  he  wan  bound  to  rebuild  bouMS  which  were  wholly  dctUtytd  bj  tire. 

And  wlMioa leoM of  pnaniaot on tririoh  dmo ««« tmmllMiildingib  ooolainod, in 
ndfitioa  to  iho  oovomat  bit  iaootioned,o  provWon  Uiot  the  lont  Aodd  MOMibt 
•ndh  port  of  tho  Midingo  00  dnoid  bo  nndond  oaionintoMo  on 

fire,  while  they  ahoold  remuin  un'mantablr,  and  n  poit  of  tho  boildiagt  WON 
deitroycd  by  fire,  and  the  landlord  neglected  to  rebuild  :  keld  that  the  corcnanta 

to  pa?  rent  and  to  rppn-r  were  indrp«'ndcnt,  and  that  the  lessee  wos  bnnnd  lo  pny 
n  jirnportionate  p-^rt  of  the  rent  on  account  of  the  buildinga left uninjared,  outwilh- 
standing  the  default  in  rebuilding. 

Emnpki  of  oofononio  whieh  nm  with  the  land  tnd  bind  tbe  gmntoo  «f  tbe  rofor- 

oionoodtbooMlfneoof  tfaoloMae.  P«rJKinrr,J. 
Wliero  o  leuo  of  iond  onfafaooo  oIm  pofOBwl  diosid*,  tbo  lenao^o  oofonnnC  to 

foCnra  or  lafriM*  or  poj  Ibr  them  at  Ao  end  of  tho  tern  doeo  not  poM  to  the  gun* 

tec  of  the  reversion. 

Nor  dop<f  it  bind  the  asuignee  of  the  Ifssee.    Per  Jswbtt,  J. 

Authorities  lo  show  when  thf  assignee  of  a  Ie«wc  is  bound  by  the  corcnanta  in  • 
leaae  though  not  named,  and  when,  for  the  rcaaon  that  he  u  named,  and  where  bo 
ioBol  boond  themfi  aomed,  i^lod  and  ooawwntod  ooj  Fcr  Javarri  J. 

Wixnaieoooofload  abo  onbiaoed  penoaal  daitlelit  whieh  it  «ao  dodoiod  Aodd 
boapoitof  IbepraaiMO  draiiMd,aad  dwnldioania  onlbopnaiiiCBattfcoaad 

of  the  term,  or  be  replaced  or  paid  for  by  the  lenee,  and  the  eovenant  to  imdw 

the  demised  premises  at  the  end  of  the  term  contained  an  exception  of  damaget 
by  thf-  elemeniM,  and  the  chattels  were  destroyed  by  an  aceidf-ntHl  fire  (hirinfr  (he 
term  ;  held  that  the  le<(i<iec  was  nut  bound  to  replace  or  pay  for  theiUi  the  laat  uten* 
tioncd  covenant  modifying  the  strioi  terms  of  the  other. 

The  eoalfoet  of  a  wanHj  of  tlie  leeeeoi  wIm  by  a  eepaitfa  aoteaant  bad  foeiaalied 
the  payment  of  llie  iant  aad  the  peribrmonceof  the  oovennntii  poeeee  tothe  gian> 
tee  ef  tlie  ravoniont  wIm  ie  eatitled  to  eao  anoh  eoio^  hi  hb  ova  name  kt  a 
bnadi  of  Ine  ooteaaat 

Motion  to  set  aside  the  teport  of  referees,  and  also  in  arrest 
of  judgment.  The  action  waa  coveoaiit  for  the  non-payment 
of  ?ent  and  tot  the  breech  of  oo?enants  in  the  leaae,  bronght 
hf  the  grantees  of  the  reveraion  against  the  defendant,  who,  by 
a  separate  instrament,  became  surety  for  the  lessee.  The  deela- 
latioQ  aet  out  a  lease  dated  February  17th,  1837,  fiom  Arthur 
Biitl  and  Ann  his  wife  to  William  H.  CnUer,  for  certain  prem- 
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ises  described  therein,  situated  in  Brooklyn,  witli  the  buildings 
and  fixtures  thoreon,  known  as  the  Nassau  Whiling  Factory^ 
dot  the  lerm  of  live  years  and  one  nionili  from  the  first  day  of 
April  ensuino:,  and  endiDg  May  1st,  1842,  at  an  annual  rent  of 
1^761,  payable  quarterly.  The  leasee  covenanted  to  pay  the 
rent,  and  that  on  the  last  day  of  the  said  term  or  other  sooner 
determination  of  tlie  estate  hereby  granted  the  said  party  of  the 
eeoond  part,  his  executors,  administrators  or  assigns,  shall  and 
will  peaceably  and  quietly  leave,  surrender  and  yield  up  unto 
the  said  parties  of  the  first  part,  their  lieirs  or  assigns,  all  and 
singular  the  said  demised  preuuses  in  as  good  order  and  condi- 
tion as  tlie  same  are  now  in,  ordinary  wear  and  tear  and  damage 
by  the  elements  excepted." 

The  parties  also  covenanted  that  there  should  bean  inventory 
taken  of  the  tools  about  the  premises,  and  of  certain  chalk  Honea 
at  the  factory,  which  were  used  in  the  business  of  manufactur- 
ing whiting,  which,  it  was  aofreed,  should  be  "  considered  as 
part  of  the  premises  hereby  demised  and  to  pass  therewith,  and 
that  the  same  are  to  remain  in  the  possession  of  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns,  ^ 
during  the  term  hereby  demised  \  aud  upon  the  expiration  of  the 
tsrm  of  years  hereby  granted,  the  same  ^  be  and  remain  on  the 
said  demised  premises,  or  replaced  with  others,  or  the  same  are 
to  be  paid  for  by  the  said  party  of  the  second  part,  his  executory 
administrators  and  assif^ns.'*  The  lease  also  contained  the  fol- 
lowing clause,  inserted  after  the  covenant  before  mentioned : 
"And  it  is  further  muiually  covenatited,  promised  and  agreed, 
that  in  case  of  damage  by  fire  to  said  buildinfr?^  rendering  the 
same  or  either  of  them  untenantable,  the  same  shall  be  repaired 
by  the  said  parties  of  the  first  part ;  and  while  the  same  shall  so 
remain  untenantable  by  reasot)  of  such  fire,  the  rent  shall  cease 
for  such  part  of  the  buildings  as  shall  be  so  injurv^d." 

There  was  an  inventory  of  the  tools  and  chnik  stones  at  the 
foot  of  the  lease  with  the  respective  values  annexed ;  the  toou 
being  valued  at  .sG'J,  and  the  clinik  stones  at  S3000. 

The  defendant's  covonant  was  on  the  kick  of  the  lease:  s 
bore  the  same  date,  and  recited  that  the  lease  was  execnicxi  l ; 
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the  lessors  at  tiie  request  of  the  defendant ;  in  consideration  of 

which  and  of  one  dollar,  the  defendant  covenanted  to  "  become 
surety  for  the  punctual  paymout  of  the  rent  within  reserved  and 
faithful  performance  of  the  covenants  within  contained  ;  and  m 
case  of  defiinU  being  made  by  the  said  William  H.  Culver,  I 
promise  and  agree  to  and  with  the  said  Arthur  Hirst,  his  heirs 
and  assigns^  owners  of  said  demised  premises  within  ootttained| 
to  pay  such  sum  or  sums  of  money  as  will  be  sufficient  to  maka 
up  such  deficiency  in  payment  of  rent,  or  defanlt  in  performance 
of  covenants,  without  requiring  any  notice  of  non-payment,  or 
proof  of  demand  being  ninde." 

Alter  setting  out  the  lease  and  covenant,  ilie  declarntion  sta- 
ted thai  the  lessors  Hirst  and  wife  afterwards,  to  wit,  on  the  first 
day  of  June,  1837,  being  seised  of  the  reversion,  granted  and 
conveyed  the  same,  subject  to  and  with  the  benefit  of  the  lease^'' 
Id  the  plaintifis  in  fee.  Breaches  were  assigned  in  the  several 
eounts  of  the  declaration — Ist,  for  the  non-payment  of  the  rent 
(or  the  whole  term ;  2d,  for  not  yielding  up  the  premises  at  thi^ 
end  i>f  the  term  in  llie  condition  required  by  the  lease,  but,  on 
the  contrary,  having  damaged  and  injnud  the  fixtures;  and 
"certain  goods  and  chattels  of  the  plnintiifs  then  being  in  and 
Upon  and  a  part  of  the  said  demised  premises,"  bein?;  carried 
away  and  wholly  lost  to  the  said  plaintiffs;  and  also  that  the 
t0ois  and  chalk  Mtmea  did  not  remain  on  the  premises,  and 
have  not  been  replaced  or  paid  for  as  provided  in  the  lease. 

The  defendant  pleaded  several  special  pleas  which-  resulted 
in  issues  of  fact,  the  substance  of  which  it  is  not  necessary  to 
statf,  further  than  that  they  were  pertinoiit  to  raise  the  ques- 
tions di^cn^scd  on  the  trial  anrl  on  llie  motion. 

On  the  trial  before  the  reforoos,  which  was  commenced  on  the 
14th  day  of  November,  1843,  the  lease,  the  inventory  of  personal 
property,  the  defendant's  covenant  and  the  conveyance  by  the 
lessors  to  the  plaintiffs  were  read  in  evidence  to  the  effect  stated 
in  the  declaration.  It  was  proved  that  on  the  11th  day  of 
March,  1839,  a  large  portion  of  the  buildings  upon  the  demised 
premises,  includiiifr  the  Nassau  whiting  factory,  were  consumed 
by  fire,  and  liiat  the  tools  and  chalk  stones  were  burned  and 
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much  injured.  The  plamtiflls  then  claimed  to  recover  the  rent 
from  the  comraeucemenl  oi  ihe  term  to  the  lime  of  the  fire,  at 
the  rate  metitioned  in  the  lease,  and  a  proportionate  rent  for  the 
part  ot'  the  premises  left  uninjured  by  the  lire  to  the  end  of  the 
term,  nnd  also  for  the  toots  nnd  chalk  stones;  and  gave  evidence 
shewing  the  relative  value  of  the  buildings  consumed  to  those 
left  standing  after  the  fire.  They  also  gave  evidence  respecting 
the  state  of  repair  in  which  the  premises  were  left  at  the  end 
of  the  lenn,  irrespective  of  the  eflects  of  the  fire.  . 

On  the  part  of  the  defendant  it  was  shewn  that  the  plaint iffii 
after  the  fire  wholly  neglected  to  rebuild,  althouj^h  requesttd  by 
the  lessee  to  do  so,  and  that  they  assumed  to  treat  the  term  as 
at  an  end  and  gave  notice  to  the  lessee  and  to  the  defendant  to 
that  effect,  and  that  they  broitght  an  ejectment  to  recover  the 
possessioni  which,  however,  was  not  tried.  Evidence  was  also 
given  that  the  chalk  stones  were  over-estimated  in  the  inventorfi 
and  that  they  were  actually  worth  about  $1000.  It  appeaiedi 
however,  that  the  le$s(>e  had  entered  into  a  separate  covenant 
with  the  plaititiirs  to  insure  the  moveables  for  ^3050,  and  loasiviga 
the  policy  to  the  plauitiffs.  He  could  not  efi'ect  a  policy  to  tha 
amount,  but  he  did  insure  this  property  for  f  UKJO,  and  the 
plaintiffs  had  the  benefit  of  the  policy.  It  appeared  that  prior  to 
the  fire  William  H.  Culver,  the  lessee,  carried  on  the  business 
of  manufacturing  vMting  on  the  demised  premises,  and  thai 
the  plaintifla  were  his  fiictors^  and  in  that  character  sold  his 
goods  and  supplied  him  with  various  articles  required  in  his 
business.  Their  dealings  were  extensive,  and  the  plaintiffs  were 
accustomed  prior  to  the  fire  to  furnish  him  from  time  to  time 
with  an  account  current,  in  which,  at  the  end  of  eacli  quarter, 
they  debited  him  with  a  quarter's  rent  of  the  demised  premises. 
These  accounts  were  produced  at  the  trial,  and  the  amount  of 
the  plaintifis'  charges,  to  the  time  of  the  fire,  including  $5,347,83 
for  the  rent  to  that  time^  amounted  to  $19,^44,37,  while  the 
items  placed  to  the  credit  of  the  defendant  amounted  to 
$16,384,24.  It  was  proved  that  the  lessee,  Culver,  also  kept  an 
account  against  the  pl.niuiffs,  which  was  produced  and  sworu  to 
by  Culver's  clerk,  and  amounted  at  the  period  of  the  fire  to 
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J20.656,20.  After  the  fire  the  plaintiffs  re-stated  their  occouol 
ivith  the  lessee,  leaving  out  tlic  iienis  charged  for  rent,  and  ren- 
dered it  anew  as  thus  altered,  with  a  sep.irate  statement  of  the 
re&t  claimed*  The  accounts  in  the  plaintiffii'  books  with  the 
lessee  were  coiitiDaed  to  the  end  of  the  teihn,  and  at  that  time 
aheired  a  balance  in  laTor  of  the  lessee  of  (1872,69,  ezcladinj^ 
all  ohaiges  for  rent 

The  referees  re|K>rted  in  favor  of  (he  plaintiffs,  for  $  1 1 , 1 56,52 ; 
end  being  required  to  state  the  items  allowed,  with  their  reasons 
for  the  allou  aiice,  they  certified,  (I)  That  they  had  allowed  the 
rerit  according  to  the  reservation  in  the  lease  from  the  coni- 
meacement  of  the  term  to  the  time  of  the  fire,  holdinor  that  the 
ehai^ni;  of  the  rent  in  the  account  current  did  not  under  the 
circumstances  amount  to  an  application  of  the  payments; 
(8)  That  the  lessee  was  liable  for  a  proportionate  part  of  the  rent 
after  the  fire  to  the  end  of  the  term,  and  that  $1300  was  a  fair 
proportion  ;  (3)  That  the  defendant  was  not  entitled  to  be  allowed 
damages  for  the  plaintiffs*  breach  of  the  covenant  to  rebuild  ; 
(4)  That  the  defendant  \v;is  to  be  charged  with  the  personal  prop- 
erty mentioned  ui  the  inventory  attaciied  lo  the  lease,  at  $3069, 
the  amount  there  specified,  and  to  be  credited  with  the  avails  of 
the  insurance^  which  was  proved  to  -  be  #870^94.  The  residue 
*  of  the  sum  reported  was  made  up  of  interest  on  the  several  items 
allowed. 

D.  Lord  ^  R.  H.  Waller^  for  the  defendant,  insisted  on  tlic 
foilowin?  points:  (1)  The  contract  of  the  defendant,  whieh  was 
that  of  u  burety,  was  not  assionabkt  so  us  lo  enable  theplamtiffs 
to  sustain  a  suit  in  their  own  names.  That  contract  was  a  col- 
kteral  one^  and  did  not  run  with  the  land.  ThocoTenant  re- 
specting the  tools  and  chalk  stones  was  merely  personal  and 
could  not  pass  to  the  assignee  of  the  lessor.  Far  these  causes  the 
judgment  should  be  arrested.  (2)  The  rent  beii^  charged  In 
the  plaintitb*  accounts  against  tiie  lessee^  was  paid  and  extin- 
guished by  the  items  credited  in  those  accounts,  which  were 
thereby  appropriated  to  that  ohject.  (3)  The  lessee  was  not 
bound  to  replace  or  pay  for  the  cJtalk  stones.   They  were  part 
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of  the  sill  jrct  demised  and  were  witliiti  the  excejjtum  i^i  1^ 
jcoveoam  lo  yield  mp  possession  at  tiie  qod  oi  ih^^  lean. 

Q^Wimd^J.  W.  ti^roiYi, ibrlbe plaantift. 

By  the  Qmrt,  Jewett,  J.  II  it  iKit  diipiitod,  Iml  lliat  iIm 
plaintift  as  assignees  of  the  lessor  and  graniM  of  Ibt  imrenMn 
are  emitled  as  against  W.  H.  Cnl^r,  tlie  leasee,  to  reoover  the 

full  amount  of  liie  unpaid  rent  reserved  by  tlie  lease,  to  the  lime 
of  Uie  fire.  TJie  whole  amount  of  rent  thi^n  due  exclusive  of  in- 
terest, if  no  part  had  been  paid,  was  ^347.  The  referees  re- 
|)ortexi  this  siun  against  the  defendant,  with  interest,  after  Ibe 
tame  became  payable  by  the  terais  of  the  lease,  amounting  in 
the  wholt  at  tiie  liate  «f  the  report  to  47616,83. 

The  dsftndtDtinsitls  that  the  vsntto  the  cima  of  Ifio  firtliattiiMp 
paid,  by  an  actual  appropriation  of  payments  by  theplamtUbtotluit 
oliject.  This  mmt  ifepend  upon  the  question  wlietjber  ibe  f/mf- 
mcnts,  or  credits^  wlucli  so  far  ns  this  question  is  concerned  arc 
the  same  thing,  were  appropriated.  (9  Wheal.  720,  738;  4 
Mason,  335.)  The  g^enerol  rule,  in  regard  to  ihe  appropriation 
«f  payments,  is  that  the  par^  wtio  pays  money  has  a  right  lo 
•ppiy  the  payment  as  he  sees  fit  If  there  be  several  debta  due 
ten  liiai,  he  oan  designate  lluit  cm  to  wfakh  it  shall  be  iif^iod. 
If  the  party  making  the  payment  do  not,  at  the  same  time,  mslm 
any  specific  appropriation  thereof  then  the  party  to  whom  the 
payment  is  made,  may  apply  it  as  lie  pleases.  If  neither  party 
make  any  sjxcific  application  of  the  payments  to  tiie  disctuiige 
of  any  pniticular  debt,  llie  presninpfiori  is  that  the  hrst  items 
of  a  running  account,  or  that  the  4ebts  which  are  first  in  point 
of  lime,  are  to  be  thereby  discharged.  In  all  cases,  if  the  parties 
Ihcmselves  have  cmitttd  to  make  My  speeiie  oppmpritliiMa  « 
foymcolB,  idbe  lav  iwiU  ofipnpriato  Aim  aooofdoif  It  the  jamiao 
jmd  equity  of  tbtcattftr  Ihe  bentftt  of  both  partiet.  (P««ftam 
V.  A^,  9  C9wm,  747;  Baiter  ^Stedsptott, 9  OMttR,  4SC; 
Seymxmr  v.  Van  ^lijck,  8  Wend.  403,  affirmed  on  error,  15 
Wend.  19 ;  Goss  v.  ^'titison,  S  ^umn.  Rep,  98  j  U, /S.  V.  Kirk- 
p^frick,  9  Wheat,  720.) 
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This  general  r^le  4i^ies  .equeUIy  'm  favor  of  sureties  and 
^yaratjtors;  arid  aiiy  appropriation  made  by  tlir  pnriy,  cinitled 
ftf.  the  tiam  to  ra«ke  9mph  appropriatiou^  is  biudiug  ii{x>o  ail  the 
parties.    {P&oayers  v.  Noble,  i  Meriv.  565;  X  Story's  Eq. 

Aaeiaiop  «8  to  the  |»rticM(ar  j^eM*  ^iiecou^tf  lo  wh|cti 
•pipcopriate  iKiymeQts,  where  there  are  several  debts xmt  luxouoty, 

or  where  there  is  a  ruiiiimg  uccoimt ;  but  he  will  be  allowed  a 
Ic<Lsoiiolilc  time  lo  decide,  to  which  aecouui  or  ijiubt  he  wi!!  place 
it.  When  once  he  has  mnde  Ins  clcciion,  however,  he  is  ijtnind 
i)f  jiL,  Wl^etber  siidi  application  km  ijma  i^tiifliy  ¥ 
xneoe  ^qpUer  of  oy^nc^  depeodiiji?        iho  cpeiyytitpcet  ^ 

themditflipr  upon  jome  (Mnoiuit  4oei      iptdndo  bim  Iioqi 

applying 

utber  account,  to  wKj^  he  might  orfgituri4y  have  applied Ihera, ' 
provided  tiiat  sudi  eiKry  bus  not  bocn  coiauiiuiicalcd  to  the 
jparty  making  ihe  payment.  This  is  upon  the  ground  tliat  the 
ccedUor,  making  private  eutrjie^  in  his  books,  wtiich  were  noli 
^j^iojiwucated  tfi  Alio  .other  piMFtyv  #d  M  indiciUe  a  oon»pl^ 
flkilitioD  fip  4o  upp^qoprli^  tho  p»yi^amtf»  but  merely  an  jdi|ft 
iti  JO  uppi^t^piiiitiog  Aipiv  <i8?iii|mi  fvgkfffh  ^  4r 
^QrjMf.  Jo  thpit  C9«o  bof^i  Mi  hw  bfiCQluMiy 
hii|»k^  lo  .the  several  peiniom  cianatjiftning  tht  fipi  oTa  I^Nidoa 
banking'  house,  conditioned  for  remitting  money  to  provide  £of 
bills,  aud  ibf  tbe  rcjwymeDt  of  sucii  suijisns  the  LoiwJon  Ijaiikers 
niiglit  advance  ofli  occount  of  persons  cor jst  it utinsr  the  finii  of  the 
country  bonkjiiig  hoo^  gr  ofU^ena.  B.  ^nghani,  one  of  the 
oJ>ltgors,  fkgi^nst  who^  xeprescmtatives  the  suit  was  brought  on. 
ibm  JbMidL  f^rirmAm  i4th.  1811 :  al  ihai  ttme  than 
A  lam  faalatiaa  idua  to  dia  T         Jmm»—  iImi  ulaintifli  iii 

tfie  sipjt.  m  hoffwmr  eoatinaiedi  hfjku$  mfm- 

wiog  paitners,  who  incurred  fiir^he^  4wbt]ttiee  to  the  home  ia 

X^ndoD,  and  also  made  largfe  remittances  to  it.  The  plaint i^ 
continued  to  enter  these  transactions  m  the  fame  account  which 
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render  these  accounts,  nor  did  the  manner  in  which  they  were 
kept  come  to  the  knowledge  of  the  other  party.  On  the  ISth 
November,  having  taken  legal  advice^  they  separated  the  ae* 
counts,  striking  a  balance  at  the  time  of  the  death  of  the  defen- 
dant's testator,  and  crediting  the  stibseqtient  remittances  to  the 
new  account,  and  then  rendered  both  acantnts  to  tke  debtore^ 
The  question  was  whether  the  defendants  were  entitled  to  credit 
for  the  payiiicnts  made  sul)scqaently  to  the  death  of  their  testator. 
It  was  held  that  the  entries  in  the  books  of  the  Tendon  liankers 
did  not  amount  to  a  complete  appropriation  by  liiem  of  tiic  sev- 
eral payments  to  the  old  account,  such  appropriation  not  heing 
complete  until  it  was  communicated  to  the  party  to  be  aflbcted 
by  it ;  and  that  the  London  bankers^  notwithstanding  those  en* 
tries^  were  entitled  to  apply  the  payments  received  subsequently 
to  the  death  of  the  deceased  partner  to  the  debt  of  the  new  firm. 
Holroyd,  J.  said :  "The  persons  paying  the  money  not  baring 
made  any  direct  application  uf  it,  the  right  of  niakiiii^  such  ap- 
plication devolved  on  the  receivers;  and  if  they  have  done  no 
act  which  can  be  considered  as  such  an  application,  it  is  equally 
dear,  that  although  they  did  not  apply  it  at  the  moment  of  pay- 
ment, they  would  have  a  right  to  make  the  application  at  a 
subsequent  period.  The  questiou  thetefore  is^  whether  from 
any  entry  in  the  books  there  appears  to  have  been  a  complete 
election  by  them  to  apply  the  payments  in  any  other  way  than 
they  are  applied  in  the  accounts  which  have  been  actually  deliv- 
ered. Now  these  entries  not  having  been  communicated  to  the 
opposite  party,  it  seems  to  me  that  the  election  was  not  complete. 
The  effect  of  makmg  the  entries  in  their  own  private  books, 
shows  only  that  the  idea  of  so  applying  the  pa3rroents  had  passed 
in  tlieir  own  minds.  It  is  much  Uie  same  thing  as  if  they  bad 
expressed  to  a  stranger  their  intention  of  making  such  application 
of  the  payments,  and  had  afterwards  refused  to  carry  such  in* 
tention  into  effect"  "  The  entries  made  in  the  bankers'  books 

could  not  amount  to  an  election  by  ihcni  to  approjjnate  the  sum 
to  a  particular  account,  until  those  entries  were  coinmuuicaied 
to  the  opposite  party.** 
The  evidence  in  this  case  shows  that  the  premises  were  rent- 
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dl  Ibr  the  porpose  of  canying  on  extensively  the  manufactnis 
of  whitiog  and  other  articles ;  that  the  plaintifis  became  the  as- 
lagneee  and  grantees  of  the  lesaois  and  entitled  to  the  rent  of  the 
piemues  from  the  cotnmenceoient  of  the  term*  They  were  also 
the  iaclors  of  the  lessee  for  the  sale  of  his  wares  and  the  leceipC 
of  the  proceeds,  and  poreliased  largely  for  htm  the  raw  mate- 
rials neoessary  for  thecarry ing  on  the bushiess.  They  were,  from 
the  commencement  of  the  business  of  CnlTer,  almost  in  (he 
daily  receipt  of  merchandize  and  llie  proceeds  on  its  sale  by  them, 
and  uf  niakiijj^r  advances  to  enable  liirn  lo  carry  on  his  business, 
to  the  time  of  the  fire  and  to  some  extent  afterwards.  They 
kept  an  account  cutk  ut  wiifi  [\\o\r  principal  of  all  their  dealings, 
in  which  they  charged  him  regularly  the  rent  as  it  became  pay- 
able, quarterly,  until  in  the  sprinsT  of  1 839,  after  the  fire  occurred ; 
and  they  from  time  to  time  rendered  these  acconnts  to  him. 
No  objections  from  either  party  were  at  any  time  made  during 
thai  period,  and  there  was  no  demand  for  the  payment  of  rent 
in  any  other  way  during  that  time ;  and  Culver  was  at  att  times 
up  to  the  occurrence  of  the  fire  able  to  pay.  Now  it  seems  to 
me  that  tliis  evidence  clearly  demonstrates,  that  the  plaintiflb 
mado  a  distinct  application  of  the  credits  as  payments,  as  well 
of  the  rent,  as  it  accrued,  to  the  time  of  the  fire,  as  of  their  other 
debits,  against  Culver.  Their  acconnts  current  rendered  to 
Culver  amount  to  an  election  liy  them  to  appropriate  the  credits 
to  the  payment  of  tim  rents  which  had  become  payable;  and 
havino"  made  such  elecUotj  they  are  clearly  bound  hy  it.  In  the 
ease  of  a  running:  aocomit  between  parties,  when  there  are  vari- 
ons  items  of  d*  bit  on  one  side,  and  of  credit  on  the  other,  oocur- 
riujr  at  different  times,  and  no  special  appropriation  of  paymenti^ 
constituting  the  credits,  has  been  made  by  either  party,  the  stic> 
cessive  payments  and  credits  are  to  be  applied  in  disehaige  of 
the  items  of  debit,  antecedently  due,  in  the  order  of  time  in 
which  they  stand  in  the  account  In  other  words,  each  item  of 
payment  or  credit  is  applied  in  eztimruishment  of  the  earliest 
items  of  debt,  nntil  it  is  exhausted.  (Clayton^ s  cave,  1  Meriv. 
H.572,  GOl,  G08;  U.  S.  v.  Ku  J.palrick,  9  IVhcai.  720,  737.) 
My  conclusion  is  iliat  tlie  referees  erred  in  allowing  the  plam- 
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■otottlitt  tfxMSai  Mi^tied^  up  lo  Mil  iitelddi^  the  time  tM 
Ar6,  in  Aiireb,  1839.  Me  pIflMffir  were  d<ifttM  to  be  irftowdl 
66'  gfeef^r  sum  onT  tftot  tseobUhi  flnnr  fenmined,  any  tfikijtr,  a(lM 
af>|f>Yyrnir  Aie  cit&dltitf  ttf  tlid  discha^'  of  rfre  deftie  as  mide  In 

tlieir  account  ateoi'difig  (o  the  principles  abrrtte  ^rf&ted 

The  next  qii'estimi  is,  whether  t!ie  plainttfls  are  entitled  to 
recover  a  propirtional  jmrt  of  the  rent  for  flic  perfo(f  snhsK  qiiont 
io  the  fire  to  iFie  end  of  the  term.  But  for  the  provision  iii  tfie 
lease  looking  to  the  case  of  fire,  the  tenant  wonid  imdoubtedlf 
have  be^n  liabte  to  pay  the  whole  rent  without  any  abfitcnUeiit 
tnr  cohs^ticnce  6f  the  destrnctioti  of  n  portimi  of  rlie  trnHdhigi 
(CUttes  V.  Cfreen,  4  Paige,  355 ;  tiattttt  v.  Wiflk,  t  Johh,  41; 
al  Kerifa  ConL  465.)  It  H  ptaitr  that  the  leseee  is  liaMe  under 
flie  lease  to  pay  a  profiiortlDnal  part  of  the  rent  fof  the  pipmises 
iot  destroyed  Vf  the  tM,  The  eVideiice  tty  dio#  the  p^porfSoa 
chai^hle  is  \ti  sotte  rasj^ts  e^nfiieilng  ;  we  caAiiot  snt 
<ha<  the  coneinsloh  of  the'  relef^  nt^tr  ft  #as  eirroheens. 

There  is  no  doubt  but  that  by  a  coF<»nnnt  to  repafr,  like  the 
]^resent,  tfie  lessors  are  bound  (0  rebuild,  in  case  oflot^l  (b'itmcy 
iioh  by  fire ;  and  ifiat  the  lessee  may  have  his  action,  to  r('Cov**'r 
the  dnmnges  su^t.iiiiffT  by  renson  of  the  noif-pf  rforninnre  of  ihis 
covenant  It  has  been  rejxiatediy  adjnd^red,  ihat  on  n  oreneral 
covenant  by  the  lessee  to  repair,  he  is  hound  ro  rebuild,  rn  case 
of  an  accidental  fire  by  which  the  boil^n^  are  dt^troyecf ;  and 
i  see  no  priucipte  by  which  the  le^sr>rs  rmdef  such  a  eoveuatrt 
dan  be  eitcnsed.  (BuUdti  DutmOi^  d  It  A.  606 ;  4  KeO^a 
Cam.  467.) 

This  covenant  ^iiftr  (he  estate  xt  the  lend;  and  for  a  hreaeh 
of  ft  the  assignee  of  thet^t'cfAd  (he^fflfftse  6f  the  rcTiBrsion  li 
cfenrly  liable  to  answer  in  datnageA  to  the  lessee  of  his  assiirnee. 

(Jnnrdian  v.  Wilsm,  4  Barn.  (J*  Aid.  266 ;  Spencer's  case,  5 
Cnhe,  17;  \  R.  S.  747,  §  21.)  This  covenant  is^  however,  in- 
depeiident  of  tfie  covenant  to  pay  rent,  and  the  breach  of  it  does 
hot  fiirnisli  any  ground  to  resist  the  pnymenf  of  rent  for  the  resi- 
due of  the  prennses;  its  peribrmaucc  is  liot  a  Condition  prece- 
dent to  the  payment  of  such  rent. 
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Unless  the  coveiiuut,  in  relation  to  the  lools  and  .Hone0^ 
is  one  which  runs  with  the  estate  in  the  land,  the  (ictmii  tor 
the  breach  of  it  cannot  be  sustained  in  (he  name  of  the  plaintiffs, 
but  mtrst  be  brotight  Ky  the  lessors  in  whom  the  legal  interest 
in  the  eontmct  is  ^emd,  (t  ChUt^g  PL  ll,  l^rcd.  1810} 
If  iUatd  r,  TUkhim,  9  HiU,  274.) 

Th6  fotlowing  M  HiMiiDCflgi  of  cdtenanfi  nsmnn^  vtcb  fhfl 
cstefe  in  land :  1.  A  eoireiMiAt  of  warranty.  {Sitydam  Jone^ 
10  Wend.  180;  IVithy  v.  Mumfard,  5  Cmotn,  137;  Le  Ray 
De  Chanmnnt  V.  Forsythe,  2  Penn.  R.  5f)7;  Wyman  v.  Bal- 
lard, 12  Mass.  R.  306;  MltMl  v.  HV/m^r,  5  Cot///.  497.) 
a,  A  covenant  for  quiet  enjoyment.  (Mar/dand  v.  Cntmp^  I 
Dev.  ^'  Bat.  94.)  3.  A  covenant  that  neither  the  grantor  nor 
tfia  heirs  ahotl  make  alky  claim  to  the  lahd  eonveyed.  {Pair* 
hmk9  V.  IfiifftMkaefi,  7  OreenL  96.)  4  A  camumt  by  a  leo' 
onl  to  repair.  {DemmreH  f  •  WiUardt  S  Ontm,  265 ;  Norman 
¥.  ltdhj  17  Wend.  148.)  9.  A  co^nftfif  to  pay  rvtnt  6.  A 
covenant  not  to  efecf  a  hnilding  in  a  common  or  piihhc  square 
ou'ried  by  the  grrantor,  in  front  or"  the  premises  conveyed. 
(  Wdtprtown  V.  Coitetf,  4  Paf^P,  510.) 

Although  the  parties  agreed  that  the  lools  and  chai  kstones 
mentieiied  in  the  covenant,  should  he  considered  as  part  of  the 
fnm^  damiesd,  aad  atmid  pass  fhef^with,  they  are  nerer- 
ibeless  mere  perwnal  cfmneti,  out  of  irhioh  the  rent  coutd  not 
laare.  It  is  truei  that  the  yearly  ▼aloe  jf  the  dsmiaed  prsmieea 
mny  ftave  hee»  fAorenSed  by  the  letting  of  these  articles  of  per* 
sonal  property ;  stiH  the  rent  reserved  continues  to  isstie  onl  of 
the  land  aione.  in  ^pencer'ji  rase^  (5  Co.  17,)  it  is  r«-soIved, 
that  "if  a  man  leafie  sheep,  or  other  !?tocR  of  cattle,  or  any  other 
personal  goods,  for  any  time,  and  the  iessee  covenants  for  him 
atid  hie  aligns  at  the  end  of  the  time  to  deliver  ihe  like  cattle 
of  goods,  ae  good  as  the  tbinge  lei  ten  urere^  w  soch  prfce  for 
tfrnm,  and  tha  lesiee  assigae  the  aheep  mnr,  this  covenant  ihall 
HOC  Mfid  the  assignee ;  fbr  ic  is  but  a  pemorml  eontmct  f  and  it 
ift  added,--  -*<'tlre  anme  fatr,  if  a  man  dMnises  a  bonse  end  land 
fat  years,  with  a  stock  or  smn  of  money,  rendering  reiit,  and  the 
lessoe  covenants  for  him,  his  executors,  admims»traior$  and  as- 
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signs,  to  deliver  the  stock  or  sum  of  moijiey  at  tlie  end  of  the 
term,  yet  the  assignee  simll  not  be  charged  with  this  coveuant, 
for  allfiough  the  rent  reserved  was  increased  in  res|>ect  of  the 
stock  or  sum,  yet  the  rent  did  not  issue  out  of  the  stock  CNrMinii 
but  out  of  the  land  only,  and  therefore,  as  to  the  stock  or  BnoDy 
the  covenant  is  personal  and  shall  bind  the  covenantor,  hisexeo- 
utors  and  admioistFators  who  represent  him,  and  not  the  as-  . 
signee — and  because  it  is  not  certain  that  the  stock  or  sum  will 
oome  to  the  hands  of  the  assignee,  for  it  may  be  wasted,  or  oth- 
erwise consumed  or  perished,  thmiigh  the  lessee ;  and  tberefoie 
the  law  cannot  determine,  at  the  time  of  making  the  lease,  tliat 
such  covenant  shall  hind  the  fUlgfm,'*  See  also  Newman  ▼. 
Anderto?),  (2  New  Rep,  226.) 

A  coveriaiil  to  lay  out  a  given  sum  of  money  in  rebuilding  oi 
repairinjr  the  premises  in  case  of  damage  by  fire,  would  clearly 
be  a  coveuant  niiiMinLr  with  the  land,  that  is,  such  a  coveuaut 
as  would  be  .binding  on  the  assignee  of  the  lessee,  and  which 
the  assif^nee  of  tho  lessor  might  enforce ;  for  the  reason,  that  the 
covenant  in  that  caee  would  respect  the  tiling  demised — to  do  a 
matter  which  concerns  the  land,  and  &lls  within  the  rule  laid 
down  in  S^tenct/^t  eaw,  and  by  Lord  Chief  Jnstioe  Wilmot  in 
Bally  V.  Wttta.  ( Wiknofs  NoUs,  344.)  He  states  the  doo* 
trine  thus : — ^  Covenants  in  leases  extending  to  a  thing  in  esse 
parcel  of  the  demise,  ran  with  the  land,  and  bind  the  assiguee, 
tboiiirh  he  be  not  named,  as  to  impair,  and  if  they  relate  to 
a  ihinar  not  in  esxe,  but  yet  the  thing  to  be  done  is  upon  the 
land  demised,  as  to  build  a  liew  house  or  wall,  the  assioruees,  if 
named,  are  bound  by  the  covenants;  but  if  they  in  no  manner 
touch  or  co[iceni  the  ttiitiL'' tleiaised,  as  to  build  n  hou^e  on  olljer 
land,  or  to  pay  a  collateral  sum  to  the  lessor,  iheassign^^e,  ti  mtit/h 
named,  is  not  bound  by  such  covenants ;  or  if  the  lease  is  of 
sheep  or  other  personal  goods,  the  assignee^  though  named,  is 
not  boimd  by  any  covenant  concerning  them."  *^  The  reason 
why  the  assignees,  though  named  in  the  two  last  eases,  are  no. 
bound,  are  not  the  same.  In  the  first  case,  it  is  because  tha 
thinjr  coTetianted  to  be  done  has  not  the  least  reference  to  the 

"  T 

thing  demised ;  it  is  a  substantive,  independent  agreement,  no^ 
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quodam  modo  but  nullo  modoj  annexed  or  oppurtenant  to  the 
thing  leBsed."  **  In  the  case  of  mere  personaltjr,  the  coTeDant 
doth  concern  and  touch  the  thin^  demised ;  for  it  is  to  restore 
it  or  the  value  at  the  end  of  the  terra ;  bat  it  doth  not  bind  the 
assigiiee,  becaase  there  is  no  privitf,  as  there  ia  in  the  case  of  a 
realty  between  lesaor  and  lessee  and  his  assigns,  in  respect  to 
the  reversion ;  it  is  merely  collateral  in  one  case ;  in  the  other 
it  is  not  eollateml,  but  they  are  total  stiangen  to  one  another, 
without  any  line  or  thread  to  unite  and  tie  them  together,  and 
to  constitute  thnt  privity  which  must  subsist  between  debtor  and 
creditor  to  support  nti  «tetiou."  And  on  pn^e  346,  after  citing 
several  c«ses,  from  which  he  deduces  tlie  principle  In  id  down, 
he  s^Y^  :  "  All  these  cases  clearly  prove  that  inherent  covenants, 
and  such  as  tend  to  the  support  and  maintenance  of  the  thing 
demised,  when  ossiarns  are  expressly  mentioned,  follow  the  re- 
version and  the  lease,  let  them  go  where  they  will." 

In  Vernon  v.  Smtih,  (5  Barn,  4*  Aid,  1,)  Best,  J.  says:  "By 
the  terms  collateral  covenants,  which  do  not  pass  to  the 
assignee,  are  meant  such  as  are  beoeficial  to  the  lessor,  without 
Rf^ard  to  his  contintiing  the  owner  of  the  estate.  This  princf* 
pie  will  reconcile  all  the  cases."  In  Vyvyan  Arthur ^  (1  Bam. 
^  Cress.  410.)  the  same  leanjed  judge  snys:  "The  ^enerd 
principle  is,  tfuit  iHlie  p<'rrorniance  of 'lie  covenant  be  l^eneficial 
to  the  n  vt  rsioner,  in  respect  of  the  lessors  demand,  and  to  no 
other  p#>rson,  his  assignee  may  sue  upon  it ;  but  if  if  be  beneficial 
to  the  lessor,  without  recrard  to  his  confintuniy  owner  of  the 
estate,  it  is  u  mere  collntoral  covenant,  upon  whicii  the  assignee 
cannot  sue."   In  Ballt/  v.  WelUt  (3  ffOMft,  25,)  it  is  said, 

There  must  always  be  a  privity  between  the  plaintiff  and 
defendant,  to  make  the  defendant  liable  to  an  action  of  covenant 
The  covenant  must  respect  the  thinfi^  granted  or  demised. 
When  the  thing  to  be  done,  or  omitted  to  be  done,  concerns  the 
land  or  estate,  that  is  the  medium  which  creates  the  privity 
between  the  plaintiff  and  deiendant ;  as  if  lessee  for  life,  cove- 
nants for  him,  his  executors  and  administretors,  to  build  a  wall 
within  his  term,  and  afterwards  he  assigns  over  his  estate,  the 
grantee  of  the  reversion  shall  have  covenant  u^^uinsl  ths 
Yoi..  Iff  38 
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a^ignees ;  and  notwiiUstAoding  the  covenant  wants  llie  word 
otBi^ns,  yet  every  assignee  hj  acoeptiog  Itit^  possesston^  bath 
Made  himself  suliject  I0  ail  Wfmmm  cMertihig  the  land,  hot 
Ml  16  colhileral  eof^gotAtM ;  and  dovemmu  of  itinira,  and  trnl^ 
mg  walla  or  honaea^  afo  coveitentB  Mherem  19  the  land,  witii 
whkli  the  aasigDM  withom  speciat  wordo  riiaU  be  ebaij^. 
Also  wheil  the  lessor  for  years  corsoaAlsd  in  his  lesKy  that  at 
the  end  of  the  term,  he«woald  make  a  iMir  lease  te  the  loseeor 
his  aseigns,  and  afterwards  crr  inted  over  his  reversion,  and  at 
llie  end  of  the  term  the  lessee  brought  covenant  ngoinst  ihe 
grantee  of  the  reversion,  it  wrrs  agreed  by  ait  tlie  jnstices  and 
Sercreants  thai  (lie  nciiou  did  well  lie." 

I  do  not  jjee  that  liie  case  cited  by  tftf  plninfiffs'  connsel  from 
ihe  Year  I^ok  of  42  Ed.  3,  is  so  mucli  m  pomt  as  was  snpposed 
by  him,  to  sustain  the  proposition  that  this  covenant  run  wiili 
the  laud.  There  tlte  prior  of  a  convent  (a  corpcfatkwi  having 
perpetuaf  siioeassion)  msde  a  covenant  for  hiin  and  hta  sitoees* 
sofs  with  the  lord  of  a  manor  and  his  hehrs  to  sing  all  the  week 
m  a  chapel«  parcel  of  the  nUanoT.  it  was  held  that  the  coveoant 
Tim  with  the  land  and  passed  to  the  alienteof  the  iritaor; 
though  it  would  have  been  otherwise  if  the  Covenant  had  been 
to  say  divine  service  in  the  ehspel  of  aiietherf  for  the  covenant 
in  such  case  cannot  be  annexed  to  tlie  chapel,  because  the 
ci»a[)el  does  not  belong  to  the  covenantee.  Tlie  things  to  be 
done  in  the  case  of  tlie  prior,  allected  the  land,  inrreased  its 
vnhie  to  the  extent  of  the  value  of  the  singing  covenanted  to  be 
done.    {See  iSpencer's  case,  si/ p.) 

The  statute  (1  R.  S.  747,  H  23,  24,)  does  not  mnkeev^ 
dovenaht  which  in^^y  find  a  place  in  a  lease  stosignaMe.  The 
twenty-third  aectioa  in  terms  provides  that  the  granlesa  of  any 
Amiised  lands,  tenements,  rents,  or  other  hereditat&sncs,  or  of  the 
sstetsion  thereof,  the  assignees  of  the  lessor  of  any  deanss^  and 
the  heirs  and  personal  fepresehtatives  ef  the  lessor,  grantee  0^ 
assignee,  shall  have  the  ssme  remedies  by  entry,  ncHofk,  distMii 
or  olher#ise  for  the  non-performance  of  any  agreement  eoi^ 
tained  in  the  Ipa5e  so  assigned,  or  for  the  recovery  of  any  rent,  or 
for  the  doing  ol  any  waste  or  other  cause  of  forfeiture,  as  ihett 
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grantor  or  lessor  had  or  might  have  had  if  siich  reversiorr  had 
remained  in  such  lessor  or  s:rant^>r.  This  stntiite  iis  hut  a  re- 
ennclii  ent  nf  32  Hen.  8,  ch.  34.  cnsp  show!*  ihnt  the 

£ngh'sh  statute  was  cotifiiied  to  coveaauts  touching  or  concero* 
jng  the  ihing  demised,  and  did  not  exfcnd  Co  collateral  tove- 
nants.  The  coostroclion  contettded  for  hera  troiifd  make  all 
covenants  tiegofiable,  of  which  is  thcr  ttimC  thmg,  itssigrrnibfe,  if 
the  [Nirties  would  but  inaert  theitf  iti  any  ItideTifiire  of  (f^mia^ 
which  would  confound  aff  dii^thictiotf  betwei*!!  cd^^emufts  real 
and  personal.  I  think  the  statule  do(!S  no  more  than  to  transfer 
the  privity  of  corrtmct  of  a  covenant  rtal,  hetweon  thff  hssoT 
and  lessee,  and  dovs  not  affect  ti  sirintly  personal  covenant, 
ohhon^rh  it  l>e  contain^  in  a  lease.  (Normnn  V.  WelU,  17 
Wend.  136 ;  Willard  v.  Tillman^  2  HW,  274.) 

t(  the  tools  and  chalk  stoned  cs6  properly  be  lefrardcd  as  K 
portion  of  the  demised  premised,  they  havit^g  been  fnjmed  or 
destroyed  by  fire,  the  leteee  h  not  liable  to  replttcfe  them  WHh 
articles  of  equal  value,  or  to  pay  (he  vrflne  of  them  prior  to  tNf 
ftre.    The  covenant  to  surrender  and  yield  up  the  demised  prenrr* 
ises,  at  the  expiration  of  the  ferm,  expressly  excepts  i!ie  conse- 
quences, not  only  of  the  ordinary  wear  and  tear,  biU  the  "dam- 
ages by  the  elements."   Tlie  covenant  that  they  Were  to  remain 
in  the  possession  of  the  tessed  during  the  term,  and  at  its  eipi* 
lation  to  remain  on  ihti  preAiiseff  or  be  replaced  with  others,  ev 
io  be  paid  for  by  Cfie  lessee,  doeif  not  qualify  the  cotetrant  td 
surrender  ttie  demised  premise^  so  as  to  subject  fhe  lessee  (6 
account  for  these  articles  in  case  they  were  damaged  or  destroyed 
by  fire  while  in  the  position  contemplated  hy  the  jr>firties.  This 
covenant,  wheii  taketi  in  connection  with  the  covenant  lo  sur- 
render at  the  end  of  the  term,  regarding  the  tools  and  chalk 
Stones  as  part  of  the  demised  premises,  amounts  to  nothing  be- 
yond imposing  a  liability  on  the  lessee  to  replace  or  pay  fai 
ahem,  in  the  event  that  they  should  be  removed  from  th^  de» 
mised  premises  and  not  returned.  Clearly  if  they  had  remahied 
on  the  demised  premfses  till  the  expiration  of  the  term,  ^oweve^ 
reduced  in  value  hy  proper  use,  it  would  not  he  pretended  that 
the  lessee  would  be  liable  to  replace,  or  pay  what  they  were 
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worth  win  a  demised;  and  if  not,  I  see  no  ground  to  say  that 
the  les.see  was  liable  in  (lie  event  of  destruction  or  damage  by 
fire.  Tliere  is  no  covenant  that  the  lessee  was  to  keep  and  leave 
tbem  at  the  expiration  of  the  term  od  the  premises  in  good  re- 
pair, or  equal  in  vahie,  as  when  he  received  them.  It  is  true, 
the  Tahie  was  estimated  and  put  down  in  the  inventory  attached 
to  the  lease,  but  the  covenant  or  agreement  between  the  parties 
did  not  provide  or  call  for  any  valuation — but  tnerely  aniuven* 
tory-— a  list  or  schedule  of  the  items  of  the  property. 

But  if  it  be  admitted  that  the  lessee  was  hound  to  pay  for  this 
personal  property,  the  referees  erred  in  holding  the  defendant  to 
the  valuation  attached  to  it  m  the  inventory.  Tfie  proof  showed 
that  it  was  greatly  over  estimated,  and  yet  tlie  referet;;  allowed 
the  whole  amount  of  tfiat  vaUiauon.  The  covenant  to  insure 
was  in  a  separate  instrument,  wliich  was  not  guarantied  by  the 
defetidant,  and  an  insurance  was  actually  etfected  to  as  large  an 
amount  as  it  couid  be  insured  for,  and  the  plaintiffs  had  the  ben- 
efit of  the  policy  and  of  the  property  as  it  remained  aAer  the  fire. 
The  separate  contract  for  insurance  was  high  evidence,  if  any 
were  needed,  that  the  parties  did  not  understand  the  lease  as 
binding  the  lessee  to  replace  br  pay  for  this  property  in  the  event 
of  its  injury  by  fire. 

There  is  another  reason  why  the  p1aintifi&  cannot  recover  for 
the  personal  property.  An  examination  of  the  conveyance  of 
the  reversion  will  show  that  neither  the  tools  nor  chalk  stones 
passed  to  the  plaint  ills  by  that  dt  (  d.  It  describes  the  real  estate 
niciuioncd  in  the  lease;  and  the  /labendum  c\QUse  declares  it  to 
be  "subject  to  and  with  the  benefit  of"  the  lease.  As  I  un- 
derstand tlie  terms  of  this  conveyance  it  passed  to  the  plaintiffs 
the  grantors'  title  or  estate  iu  the  land  described,  with  the  appur- 
tenances and  the  rents  reserved,  and  the  covenants  relating 
thereto^  and  not  the  tools  or  chalk  stones.  If  this  personal 
property  bad  remained  in  the  possession  of  the  lessee  to  the  end 
of  the  temii  could  it  be  maintained  that  the  plaintiffs  had 
acquired  a  title  or  right  to  it  by  virtue  of  their  deed  7  It  is  plain 
to  my  mind  that  It  could  not  It  is  not  embraced  witliin  the 
terms  of  the  conveyance. 
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Howard  v.  The  Albany  Insnrance  Co. 

It  is  insisted  that  tlie  defendant's  covenant  to  guaranty  the 
payment  of  the  rent,  was  uot  assignable,  so  aa  to  enable  the 
plaintifis  to  sue  in  their  own  names  for  a  breach  of  thai  cove- 
nant* It  ia  not  necesaary  that  the  defendant  should  have  taken 
an  interBSl  in  the  land.  In  the  case  cited  from  the  Year  Book 
42  Edw.  3|  the  prior  and  his  successors  took  no  estate  in  the 
land,  yet  it  was  held,  that  the  covenant  to  sing  in  the  chapel 
went  with  the  land.  When  the  tiling  to  be  done,  or  omitted, 
concerns  the  lands  or  estate,  that  is  the  medium  wfiich  creates 
the  privity  between  the  plaintiff  and  defendant.  I  think  the 
defendant's  covenant  respecting  the  rent  run  with  the  land,  and 
that  tlierefore  the  plaintifis  as  grantees  of  the  reversion  could 
maintain  this  action  for  a  breech  of  that  covenant  (Norman 
V.  Wells,  17  Wend.  136, 149.)  The  report  must  be  set  aside. 

Motion  granted. 


HovARo    Rtckman  v8»  Tbe  Albany  Inbvrancb  Co. 

A  poliey  of  imnnincet  where  the  amimd  baa  no  interaat  in  tlie  property  at  the  tioM 
of  makiof  tlw  eontmet.  ia  a  mere  wager,  and  is  void  by  Hm  staime  agMml 
betting  and  ganiog;  P«r-BaoNBoif«  Ci  J* 

Bat  where  the  assured  owns  the  property  when  the  insurance  is  cfleeled  and  IfaiM* 

fern  it  hefore  the  happening  of  a  loss,  the  contract  does  not  become  a  wager  policy, 
though  it  h  thencef  trth  of  no  value  to  the  aaeufed,  aahe  has  nothing  tipon  which 

it  can  oprriitr.    I'er  Buonsov,  C.  J. 
la  fire  pulici«s  iho  a.s<»ured  niu8t  have  an  interest  at  the  time  of  the  Iu.hs,  and  there- 
fore where  he  iias  transferred  Uie  property  after  efleciing  tlie  insurance  he  cannot 
iaeovar« 

9o  where  two  peraons,  owning  pvoperty  joindyp  ^feeted  an  lOiaraiice  in  bedi  their 
oaniee  \  and  befoee  a  lose,  one  conveyed  his  interest  to  the  other,  after  wbteb  the 
pitfperty  was  consumed  by  fire ;  in  a  anit  oathe  policy  in  the  names  of  both  the 

assured,  held  that  the  plaintiffs  cnuld  not  recover,  fur  the  want  of  a  jDSBt  intSfest 
at  the  time  of  tlie  fcws.   Per  Cua.— BaoNaoN,  C<  J>  diutuUng, 

ft 

Declaration  on  a  }xjlicy  of  insurance  ag-ainst  fira  The 
first  count  was  on  a  poliry  dated  December  1,  1834,  by  which 
tbe  defendants  insured  the  piainti^  for  one  year  against  loes  or 


Digitized  by  Google 


302 


CA^^'bI  THR  aUPRSMB  ooimT. 


Amgv^r fire lotbfiwBoupi of $19,00% MlS^lWwi;  fSlpQOoa 
Ikeir  bvMprerf  in  t]i« cMyxiC  AVmost;  and  li^OOO  cm  ^  ^Ioo|e 
M94  MteBsils  iheretn.   TJiere  were  eeFerel  renewals  of  the  policf 

the  Inst  of  which  was  on  the  first  day  of  Fchi  nary,  1842,  for  o^e 
year,  nnd  for  the  siun  of  $10,000.    Avomient,  that  the 

ticking  the  policy  mid  the  renewal  tliereof,  and  from  thence 
until  loss,  the  plainii^  ||Ad  aJiji  in(ti!feBt  in  the  insur^  pnaa^ 
iies  pud  profiefiity  4p  ihe  amount  iMured :  and  that  the  pr^imi 

lier,  1  W 

iSfaetmd  leofmi,  saMaiKmlly  lihi  ^  foUi  exoepC  ««  4o  flNft 

urerim^  of  interest,  wbich  was,  thot  at  the  time  of  the  leriewtl 
of  the  policy,  and  from  thence  uulii  the  Iohs^  Lancelot  Howardy 
one  of  //a  fdaintiff$^        an  intefiest  in       properiy  lo 
amount  insured. 

Plea^  I.  Non-assumpsit.  2.  That  after  the  renewal,  and  be- 
fore the  loss,  to  wit,  on  the  27th  of  June,  1842,  the  plaiDliff 
R3rckiiian  sold,  assis^ned  and  transferred  all  his  right,  title  and 
interest  in  the  building  and  other  property  to  the  plaintiff  How- 
ard. The  plaintiflb  demurred  specially  to  the  second  plea. 

Stevens^  for  the  plaintiffs.  The  plea  is  bad  in  substance. 
Althoajjh  otie  of  the  assured  has  assigned  to  the  other,  the  inter- 
est still  exists,  and  the  defendants  are  liable.  We  can  at  an7 
rate  recover  to  the  extent  of  the  interest  which  Howard  origin* 
j^y  ha4  ^9  property.  The  ection  must  neceitmiy  be 
brought  in  the  names  of  both  plaintijil,  ullhoogh  the  recovery 
vlU  be  Ibrlbo  benefit  of  one.  (9  ir«ul.4M;5Mr.aOO.)  SLTbe 
plea  is  bad  as  amoanttnsrto  the  j|feneral  issne*  S.  It  professes  to 
answer  lixe  whole  ^eclajution^  and  is  no  answer  to  the  second 

D,  Cady  4*  M.  T.  Reynolds^  for  the  defendants.  The  decla- 
mtion  is  bad  for  a  misjoinder  of  counts  and  parties — the  fine 
QQiintMtegWgiiB  il^leiieKt  jn  bPithxiif  the  plaiotifi,  ^ind  the  ascmid 
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iaHMil  w  maiftndf  Hw  w9B  a  ginying  policy,  ai^d  loM* 
(3  JC^,  Sri  J  2  Atk.  554  ;  3  Biw.  P.  C  497;  \  B.  ^. 

|§  S  to  10.)    The  plea  is  not  open  to  the  objection  thf^  it  ^inpUDi^ 
the  j^eoerai  ib&ue.  (1  i>  Jo/iM.  30^.) 

Bronson,  Ch.  J.    When  the  assured  has  DO  intere^  at/ 
l}je  tune  the  contract  is  made,  the  pohcy  is  a  mere  wngfer,  in', 
wJpiiicb  one  iMirtjf  stakes  tha  sum  insured,  nnd  the  othex  the 
pmniiuii  pftid|  upon  the  b«|ipMiiQg  or  not  happening  of  a 
particalar  iBvenl.   >Vfielfa«r  •iicb  a  contract  would  be  good  at 
ihe  ciomiiion  i«r,  we  nwd  aot  inq^iBe  j  kt  it  imiMI  tfUniif  be 
void  wttblQoiif  0lat|ite«gMnalgunw^  0  fi.£Ll6S8^H8l0|O; 
9  J[Mf»  277, 8.)  Quit  vhea  Iba  eiwied  «fmi  Ifae  pfOi»|rtf  jit 
the  IttiiB  the  intianuice  if  elRw»CQd,  a  mtpeqiient  jtntufer  of  Iqa 
interaft  oannot  tender  the  poliey  void.  The  ceattiot  m\k  be  4jf 
DO  value  to  the  as»«red,  for  the  reason  that  tfiere  is  uo  longer 
any  thin?  upon  which  it  ran  operate;  but  ifie  iiubsequcnt  tltms* 
fer  cannot  mfuae  aiiy  vice  into  thai  which  was  originally  a  valid 
ngreeoient.    I  agree  that  iii  Mre  policies  the  assnrt  d  must  have/ 
an  interest  at  the  inne  of  tiie  iosj>,  as  well  as  when  ilic  contract! 
is  made.    ( The  Saddlers^  Company  v.  BadcocJ*,  2  Ally.  554 ; 
Lyiiek  V.  Dalzd,  3  Bro.  P,  C  497 ;  3  Kenty  371.)  Aud  fo^  if 
be  bat  patted  with  all  his  intenet  befone  Ibe  kea  happaoa,  he 
caoDot  lecQfer.  But  be^doea  n^A  ftil  on  acQou^  ef  any  vke 
4be«Mit«iO^  but  for  4be  waacp  ibai  he  bae #ii«bttuad  wlm 0t 

Now  m  jtfiia  eaae,  iflbepbuotUlii  befisiotbe  to  jbpppiM^  bul 
parted  with  ope  h<U.(  or  any  other  abate  of  lbf«r  HMtepat  an  ibo 

property,  tbey  could  not  recover  any  thingr  on  account  of  that 
share ;  because  as  to  that,  they  would  have  ►sustained  no  loss  or 
damni^c.  Bui  I  see  iio  reason  why  they  might  not  recover  in 
resj>ect  to  their  rcmainins^  interest  in  the  property.  The  coses 
of  Reed  v.  Cole,  (3  Burr.  1512.)  and  iS'it  Lson  v.  77ft-  jVa^sn- 
c/iuscf(s-  Ins.  Co.f  (4  Mass.  330,)  <^o  u|K)n  the  principle,  that  al- 
though the  assured  hog  assigned  a  part  of  hi«  ioftefeft  io  Itee 
subject,  he  may  still  recover  so  lon^  aa  he  bes  9fif  anvdliwp 
ifftwaot;  atid  I  thiiik  that  is  aeunddoetiitta.  It  japBspprloao- 
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Hovrard  v.  Tho  Albanj  Insurance  Co. 

tiee  ia  telaUon  to  this  contract,  that  although  thm  is  a  conditkMi 
which  renders  it  void  in  case  tiie  paiiey  is  assigned  without  the 

consent  of  the  company ;  {see  ISmith  v.  TTkc  Saratoga  Compa- 
ni/f  1  Hill,  497;)  there  is  notliin^  concerning  an  assignment, 
either  general  or  j^rirlial,  of  the  subject  insured.  As  tlie  parties 
have  not  declared  what  should  be  the  effect  of  such  an  assign- 
ment, the  question  must  be  settled  upon  i^n  neral  principles;  and 
I  am  not  aware  of  any  rule  of  law  which  will  deprive  the  assured 
of  an  action  altogether,  because  he  has  assi^ed  a  part  of  his 
interest  in  the  property.  If  he  is  confined,  as  he  must  be,  to  on 
'  indemnity  for  the  loss  and  damage  which  he  has  actually  sus- 
tained, there  is  then  nothing  in  the  case  in  the  nature  of  a  wager, 
or  which  is  contiary  to  good  morals.  Nor  is  the  insurer  injured. 
On  the  contrary,  he  is  relieved  from  the  burden  of  his  under- 
taking to  the  extent  of  the  assigned  share.  He  is  not  bound  to 
indemnify  the  assignee,  because  he  has  not  agreed  to  do  it.  But 
he  has  agreed  to  indemnify  the  assured ;  and  his  loss  and  dam- 
age, wheth«  r'total  or  only  partial,  must  bo  made  ^ood. 

K  Ryckniaii  lnul  assigned  liis  share  to  a  stranger,  it  would 
have  made  substantially  the  same  question  ns  the  transfer  of  an 
equal  amount  of  interest  by  both  of  the  plainti(Ts.  The  compa- 
ny would  not  in  that  case  be  answerable  beyond  the  share  owned 
by  Howard :  but  to  the  extent  of  that  share,  I  think  they  would 
be  liable.  True,  the  agreement  was,  to  make  good  and  satisfy 
unto  the  plaintiflb  all  such  loss  or  damage  as  might  happen  by 
fire  to  their  property:  but  it  would  be  a  narrow, and  I  think  an 
improper  interpretation  of  the  contract  |o  say,  that  it  came  to  an 
end  when  the  plaintiflk  ceased  to  have  joint  interest.  We  haye 
not  been  referred  to  any  case  which  asserts  such  a  doctrine  \  and 
Che  genera]  rule  is,  that  contrscts  of  insurance  should  receive  a 
liberal  construction  for  the  attainment  of  the  ends  whicli  the 
parties  had  Jii  view.  If  the  joint  interest  had  terminated  by  tiie 
death  of  one  of  the  plaintiffs,  I  cannot  thinlv  that  the  policy 
would  have  ceased  to  be  obliiratorv  on  the  enmpany  ;  nor  i>liotil(l 
such  a  ff-^dlt  follow  from  a  delennination  of  tlie  joint  interest  by 
the  voluntary  act  of  one  of  the  parlies.  The  policy  says  nothing 
in  terms,  about  a  joint  interest  in  the  plaintiffs.  The  building  with 
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its  cooCents,  are  only  mentioqed  as  ikeir  property,  for  the  pur- 
pose of  identtfying  the  sahjeet  to  which  the  policy  applied. 

If  an  assignuieiit  by  Ryckman  to  a  stranger  would  not  have 
defeated  the  action  so  far  as  relates  to  the  interest  of  Howard,  it 
is  quite  clear  that  the  assignment  from  Byckmon  to  Howard 
cannot  have  that  effect. 

I  think  the  plaititiflfs  can  recover  on  account  of  the  interest 
which  Howard  originally  had  in  the  property :  but  the  recovery 
cannot  go  further,  and  include  damages  for  the  interest  which 
Ryckman  assigned  to  Howard.  As  to  that,  it  is  the  same  thing, 
in  effect,  as  thoug-h  Ryckman  had  assigned  to  a  stranger.  If  the 
promise  liad  been,  in  so  many  words,  to  indemnify  the  plaintiffs 
jointly  and  severally  against  loss,  it  would  only  have  reached 
such  interests  as  they  then  had  ;  and  not  such  as  they,  or  either 
of  them,  might  subsequently  acquire.  ^ 

This  case  is  certainty  not  free  from  difficulty.  But  I  think 
there  may  be  a  recovery  on  account  of  the  interest  which  Howard 
had  in  the  property  at  the  time  the  contract  was  made,  because 
that  interest  continued  until  the  loss  happened.  But  there  can 
be  no  recovery  on  account  of  the  interest  which  Ryckman  had 
in  the  property  at  the  time  tlie  contract  was  mnde,  hecaui^e  lie 
bad  parted  with  that  interest  before  the  loss  happened. 

If  there  can  be  a  recovery  to  any  extent,  the  action  must  of 
course  be  brought  in  the  name  of  both  the  plaintiffs.  A  policy 
of  insurance  is  a  mere  chose  in  action,  which  is  not  assignable^ 
so  as  to  pass  the  legal  interest  {J^snl  v.  The  WiUianubtirgh 
Itts,  Cb.,  (3  HiH  88.)  In  the  case  to  which  we  are  referred| 
(FBrris  v.  N,  Ameriean  Ins,  Co.y  1  f////,  71,)  the  policy  was 
made  assi^^nahle,  so  as  to  pass  the  legal  interest  to  the  assignee, 
by  the  express  terms  of  the  statnle  ;  and  having  lliu  legal  interest 
both  in  the  subject  and  the  policy,  wc  held  that  the  suit  must 
be  brought  in  the  name  of  the  assignee.  There  is  anolli  r  case 
to  the  siime  effect.  {Mann  v.  The  Herkimer  Ins.  Co.,  4  HUl^ 
187.)  And  besides,  although  Ryckman  assigned  his  interest  in 
the  subject  to  Howard,  it  does  not  ^appear  that  he  as»'gned  the 
peiicy.  There  is  no,  ground  for  saying  that  there  ha»  been  m 
misjoinder,  either  of  counts  or  of  parties, 

Vol.  m.*  39 
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Such  are  my  views  of  the  mm.  But  my  l>rethren  are  of  optn- 
i  km  that  Ibe  pUuntiib  caimot  recover  any  portion ^Ihe  Um,  be- 
ll omae  they  hod  bo  joliiC  intorart  in  tho  property  ot  the  tine  tbr 
^  loee  happened.  The  reauH  li^  fliet  then  mint  he 

Judgment  fat  the  dafendanla. 


Waoooneb  «i.  Jbrmaihb. 

If  otM  erect  a  nuisance  on  bis  own  land,  (e.  g.  by  obj^tructinjf  a  water  oonwe,)  to  tb« 
il^orj  of  ibe  land  of  another,  mod  then  convey  the  premites  to  a  parch a^er  with 

oeenionad  by  tlw  <onCeq«ned  of  the  imttmce  iMllwtqmm  to  the  eoiwayeo^ 
Hie  eu»«f  AHirt  V.  Attte,  (IS  irfH4:im»)«Miiiid  and  limited. 
Id  the  one  ef  •  tmUinuing  mrtisaee,  the  defendant,  in  eidir  te  Smk  the  neortry 

in  the  t^nmn^  «tustainc<!  within  six  jtm  poor  to  the  eemMacMMM  of  the  aalt 

must  |ilead  the  stalote  of  limitaliou 

Caob,  for  overfloTring  the  plahititf  %  lands,  commenced  Aii^st 

10th,  1838,  and  tried  at  the  Steuben  circuit  in  October,  1846, 
before  Dayton,  C.  Judge.  The  plaintiff  was  ihc  owner  of  land 
sitiiaicd  on  the  margin  of  the  inlet  of  the  Crooked  hake  and 
along  the  adjacent  shores  of  the  Inke,  a  portion  of  which  ho  pur- 
chased and  took  possession  of  in  the  year  1S30.  The  residnc, 
being  a  large  farm,  was  purchase  d  by  him  in  December  of  the 
same  year,  and  he  was  to  have  full  possession  of  it  in  May,  1635 ; 
hot  in  the  mean  time  he  had  a  right  to  enter  Ibr  the  purpose  of 
eonstmcting  a  ditch.  At  the  date  (est  mentioned  be  received  a 
eonvBjence  and  tool:  pomasvion  of  theentiie  farm.  The  deAn- 
dant^  dam  was  aeron  the  ontlet  of  the  lake;  It  wee  originally 
MIt  prior  to  1812;  and  was  carried  off  by  a  flood  in  1817,  and 
lebuilt  the  following  year.  Abont  US2  it  was  again  naaHy  do- 
■troyed  by  a  flood,  and  lebmlt  soon  afterwards.  In  ManA, 
1834,  the  defendant,  by  the  direction  or  permission  of  the  cana. 
commissi  oners,  raised  his  dam  ten  inches,  by  timbers  placed 
BkMig  the  lop  of  it,  and  these  wvre  continued  upon  it  until  the 
timis  of  the  commencement  of  the  suit. 


ROCUfiSTfiR,  OOXOBEB,  im. 

The  defendant,  on  the  2Slh  day  of  August,  1836,  conveyed 
the  premises  or)  wfiich  the  dam  was  situated  to  John  Sioati  and 
Others  for  $25,000.  Tins  conveyance  contained  a  clause  seiiiog 
smd  conveying  to  the  grantees  the  right  to  flow  any  lands  of  the 
gmHor  ^  to  high  water  mark,  and  as  far  as  haa  bitherlo  been 
neeetauy  for  the  bss  of  tbe  miUe  on  ibe  pmautm  ehm  een* 
Toyed,  the  dam  remaiDtng  at  its  present  height.*  It  also  con- 
titoed  eoTCMnli  of  aeiiin  and  ef  wiinaDly  of  ^ibe  premisss 
ehofeooDTeyed."  The  gi aatees  went  iato  itmnedtate 
and  they  nnd  those  derivini^  title  from  iheai  have  ever  mxQ& 
possessiid  and  cKCUpiod  llie  premises. 

EvKk^nce  was  given  by  both  parlies  upon  the  question  whether 
the  dam  wns  made  higher  than  befi»re  at  thie  several  times  whea 
it  iPis  tebiiUt  as  ahoye  mentioned,  and  as  to  the  eflect  of  these 
eieetMiii8«iid  of  the  tiahafs  plaoad  upon  the  4aiBi  io  1834»  in 
wttiiig  back  the  water  upon  and  oveiflowiag  the  pbutiff'b  landi. 
Points  were  made  respecting  the  defendant^  right  to  meieose 
tiie  height  of  the  dam  under  the  anthority  of  the  eaoal 
sioners;  which  so  far  as  concerned  llie  law  of  the  cnsc  were,  de- 
termined in  oonfnrtnity  with  the  decision  of  the  court  for  the 
correction  of  errors  in  this  case,  in  7  Hill,  357,  {tmd  see  1  id> 
279 ;)  and  the  questions  of  fact  were  submitted  to  the  jnry. 

The  jndge  charged  the  jory  that  inde|Mndantiy  of  the  defea- 
daiK^juatifieaiiian  wider  the  stale  ddfaai%  in  tfgn^ 
gave  then  epeeial  instnielieBSi  if  the  Mndant  had  withiifr 
•weoty  ysafs  laised  his  dan  no  as  1e  eanae  the  watew  of  the 
lake  to  overflow  the  plaintiff's  land  to  his  injury,  and  continued 
the  obsLruciion  to  the  time  of  the  commencement  of  the  suit,  the 
plaintiff  was  entitled  to  recover  the  damages  whicfi  lie  had  sus- 
tained Irom  (he.  time  he  became  possessed  of  tlie  premises  owned 
by  him  until  liie  ank  was  eeoMnonoed,  notwithatanding  the  de- 
tedantfa  eonfeyancatottoui  and  others  in  AtignstflSSe.  The 
•MsntotteMinasI  wnplsd^  and  the  jury  tend  a  vefdaol  Ihr 
tfMplaHitiffftrtUM.  The  dateJat  monsd  fa  a  par  Iriat 
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Waggoner  e.  Jennaine. 

J,  Taylor^  for  the  defendant,  insisted  1.  That  the  det'endan* 
was  not  liable  for  the  damages  sustained  subsequent  to  the  con 
veyance  of  An?"^^  1836.  {Blunt  v.  Atkins  16  Wend.  622.) 
2.  That  the  recovery  should  have  been  confined  to  thedamoges 
incunred  within  six  years  prior  to  the  commencemeiit  of  ti» 
suit  {Baldmnv.Ckiikins,  10  Wend,  167,177,) 

B.  Davis  Noacm^  for  the  plainti^  to  shew  that  the  defendant 
contraned  liable  afWr  his  conveyance,  cited  An^U  on  Water 

Courses,  149  to  151,  153;  3  Har.  ^  McHcn.  441;  Staple  v. 
Spring,{}QMass.72';)  2iSalk.im\  \2Mod.m9-  Dyer,  320; 
1  Ld.  Raym.  713 ;  Cro.  Eliz.  373 ;  3  Danes  Ahr.  57 ;  2  /?.  .S'. 
332,  §  2.  Blunt  v.  Aikin^  cued  contra,  he  said  was  a  djlferent 
principle,  and  was  not  applicable  here.  The  defendant  should 
have  pleaded  the  statute  to  enable  him  to  avail  himself  of  the 
limitation  of  six  years. 

By  the  Court,  Jswbtt,  J.  It  is  eontended  by  the  eoansel 

for  the  defendant  that  the  judge  erred  in  instructing  the  jury 
that  the  defendnut  was  liable  for  damages  to  the  time  of  the  com- 
mencement of  the  suit,notwithstnndii]g  he  conveyed  his  interest 
in  the  mill  premises  to  another  in  August,  1830  ;  and  the  ground 
taken  is  supposed  to  be  sustained  by  the  esse  of  Bluni  v.  Aikin^ 
(15  Wend,  522.)  I  think,  howeveti  that  on  a  little  examination 
of  that  case  and  of  the  principles  upon  which  it  was  decided,  a 
material  distinction  between  it  and  the  present  may  be  seen, 
lliere  the  action  was  case  for  flowing  the  plaintiff^  lands  by 
means  of  a  mill  dam.   The  evidence  established  that  the  defen- 
dant erected  the  dam  in  1812.    In  1818  he  raised  it  three  or 
four  feet.    About  five  or  six  yot-^rs  before  the  trial  in  1833,  the  de- 
fendant being  the  owner  of  the  premises,  built  a  mill  which  was 
supplied  with  water  from  the  pond  created  by  the  dam,  whtdi 
'  flowed  a  small  piece  of  land  subsequently  puichased  by  the 
plaintiff,  linien  the  plaintiff  purchased  the  land,  the  mill 
in  the  possession  of  two  sons  of  the  defendant,  who  occupied  it 
ts  their  own,  and  had  since  continued  to  do  so.  There  was  no 
proof  that  they  held  as  tenants  under  the  defeiidont,  nor  UQder 
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what  title  they  took  poss<^ssion.  No  privity  of  estate  between 
the  deftiudant  and  the  occupants  was  sliowii.  Savnge,  Ch.  J.  in 
delivering  tiie  opinion  of  this  court,  reviewed  ttie  cases  of  Hose- 
well  V.  Prior,  (2  SalL  460;)  Peufuddock's  case,  (5  Co.  101  j) 
Beswicfc  V.  Cunden,  (Cro,  EUz.  402,  520^)  and  Chectham  V. 
Bampmm^  (4  Term  R.  318,)  and  came  to  Uie  conclusion  that 
the  action  could  not  be  mainlained,  as  it  waa  not  shown  that  the 
oocupien  were  the  tenants  of  the  defendant;  and  he  said  that 
althougrh  the  def^dnnt  had  been  in  possession,  when  the  dam 

was  built  and  r;uscd,  and  was  therefore  at  that  lia:e  lial^lc  foi 
any  damao-e  caused  by  it;  yet  before  the  plaintitf  sustained  any 
damage  iie  had  left  the  possession,  aud  Other  persons  bad  as- 
sumed it  as  owners  and  were  liable. 

The  first  case  referred  to  was  an  action  on  the  case  fot  stop* 
ping  np  the  plaintiff's  ancient  lights.  The  defendant^  tenant 
for  years,  erected  the  nuisance^  and  afterwards  made  an  under 
lease  to  J.  S.  The  question  was  whether  the  action  lay  against 
the  defendant  for  a  contimiance  after  the  roakingf  the  under  lease. 
There  had  already  been  a  recovery  against  ijim  for  the  erection. 
The  court  said  the  action  lay,  because  he  transferred  it  with  ihe 
original  wrong,  and  his  demise  aiiirms  the  continuance  of  it. 
The  next  authority — Fenruddocl^a  case — altliough  it  had  little 
or  no  application  to  the  question  under  consideration,  having  been 
referred  to  by  counsel,  was  reviewed.  It  was  a  writ  quod  fter- 
mUiat  pro9Umm%  between  Clark,  plaintiff,  and  Penruddock, 
defendant.  The  case  was  this :  Cosk  built  a  house  on  bis  own 
ground  so  near  the  curtilage  of  the  house  of  Ohickeley  that  it 
hung:  over  three  feet  of  said  curtilage  and  threw  the  vvaier  on 
Chickeley's  premises.  Chickeley  conveyed  his  house  to  Clark, 
and  Cosk  conveyed  to  Penruddcxik.  The  first  question  was, 
whether  the  action  lay  for  the  feoffee  Clark.  It  was  resolved 
that  the  dropping  of  the  water  was  a  new  wronir,  nnd  that  the 
action  lay  by  the  feoffee  of  Chickeley  against  the  feoffee  of  Cosk, 
if  the  nuisance  be  not  reformed  after  request  made ;  but  against 
him  who  did  the  wrong  the  action  lay  without  request  In 
Beswiek  v.  Ctmden,  the  action  was  case,  for  that  the  defendant 
.erected  a  dam  in  u  certain  river,  wiicreby  it  surrounded  the  laud 
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of  J.  who  afterwords  enfeoffed  the  ptaintHC  On  demurrer  if 
was  held  that  the  acliori  did  not  lie  for  n  nuisance,  because  the 
plaintiff  might  have  his  remedy  by  an  nssize  or  qiiod  permit  tat. 

By  the  common  law  the  remedy  for  aii  injury  sustained  by  a 
private  nuisaoce  was  by  action  on  the  case  for  dami^fes^  hf 
assize  of  oaisance,  or  by  the  writ  of  quod  permiHat  prui$num 
In  the  Ibrmer  action  the  pirty  injured  onlf  yecotmd  aatialae* 
tion  for  tbo  iiqnrj,  but  could  not  thereby  lemove  the  mmanee; 
in  the  two  latter,  if  the  phiiutilF  prevailed  he  not  only  wcoTcwd 
damages  for  the  injury  sustained,  but  judgment  that  the  nui- 
sance be  abated  or  removed.    But  these  aciions  could  only  be 
broiiiTht  by  the  tenant  of  the  freehold;  a  lessee  for  years  being 
confined  to  his  action  on  the  case.    An  assize  of  nuisance  was 
a  writ  wherein  it  was  stated  that  the  party  injured  complained 
of  some  partienlar  fact  done^  ad  noettmenium  libni  ienemeuU 
sHtf  and  therefore  commanding  the  riieriff  to  enmmon  an  ame^ 
that  ifl,  n  jnry,  and  view  the  premises  and  have  them  at  the  nnt 
commission  of  assnee  that  justice  mi|rht  be  done.  If  the  assiis 
was  found  for  the  plaintiff  he  had  judsrment  of  two  thtn^ :  1. 
To  have  tlie  nuisance  ahali»d  ;  2.  To  recover  damages.    At  the 
common  l;i\v  this  writ  did  not  lie  nsrainsi  tf  ie  alienee  of  a  wroiig-- 
doer,  for  the  purchaser  was  to  take  the  land  in  the  aacae  condi- 
tion it  was  conveyed  to  hini,  but  it  lay  against  the  wrongdoer 
himself|  who  levied  or  did  the  mitsaneei  This  was  remedied 
by  the  statute  of  Westminster  2»  13  Edw.  1,  ch.  81  gave 
the  form  of  a  new  writ  in  such  ease^  dillhring  fVom  the- old  writ 
in  this:  it  stated  that  the  wrongdoer  and  the  alienee  both  raised 
the  nuisance,  and  damacres  were  recoverable  against  the  person 
who  sold  tlie  land,  if  ihe  miisiuice  were  not  abated  on  request 
made  to  him,  or  ao-ainst  (he  person  to  wlmm  he  sold  it.  Betoro 
this  statute  the  party  injured,  upon  any  alienatioii  of  the  Innd 
whereon  the  nuisance  was  set  up^  was  driven  to  his  quod  fier- 
mUtat  proB^mere,  which  was  in  the  nature  of  a  writ  of  HfrhC 
It  commanded  the  defendant  to  permit  the  plaintiff  to  abate  the 
ntrimnce  complained  ofj  and  unless  so  permitted  lo  amimoii 
him  to  appear  in  court  and  show  eatise  why  he  slmnld  not 
This  writ  lay  as  well  for  the  alienee  of  the  party  first  injured 
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as  as^niiist  the  aliuiice  of  the  party  first  injuring'.  Both  these 
actions  of  assize  of  nuisance  and  olquod  jxrmUlai  prosterncre^ 
were  out  of  use  and  lind  o-iveii  way  to  the  action  on  the  case, 
and  were  finally  aboUshed  by  statute,  3  and  4  Wtn,  4,  c/i.  27, 
§  36.  [See  3  Black,  Com,  221 ;  2  Tomlin!*^  l^aim  Diet.  iU, 
Nmuame$,  2, 4;  3  uL  Ail,  Qftod  permiiiat  pnmtemart.)  The 
aminion  law  wnedy  by  writ  of  nuisoiicd  mibjecl  to  qeitai'i 
provwioas  is  veiaiiwd  by  our  statute.  (2  A  iSw  338.)  It  is  iben 
provided  that  the  plaintiff  may  sue  in  one  action  the  party  ereel* 
iu^  a  nuisance  and  [liin  to  whom  llie  laud  on  which  it  is  raised 
has  lyeen  transfi  rred  or  aliened. 

The  remaining  case  exnniinrd  hy  the  court,  in  Blunt  v.  Ailrin^ 
(Cheeiham  Hampaou^)  it  seems  U>  me  is  not  very  analogous 
to  this.  That  was  an  action  od  the  cose  i^ainst  the  defendant 
who  waa  owner  of  tlie  fee,  for  not  tepauriiig  the  ibnceaof  a  cloas 
wbefeby  tho  plaintiff  waa  damaged.  Another  person  waa  ia 
possession  of  the  premtsea.  It  was  objeetcd  that  the  action 
oottld  only  lie  against  the  actual  occupier.  Lord  Ken  yon,  Ch. 
J.  said,  it  is  clear  that  this  action  cannot  be  supported  airainst 
the  owner  of  the  inheritance,  when  it  is  in  the  possession  of 
another  jx;riion.  It  is  so  notoriously  the  duty  of  the  actual  oc- 
oupier  to  repair  tlie  fences^  and  so  httle  the  duty  of  the  landlord 
that,  without  any  agreement  to  that  efiect,  the  landlord  may 
mainiain  an  action  against  his  teuaot  for  not  ao  doing,  upon  the 
gionod  of  the  injury  done  to  the  tnheritanoe;  and  deplorable 
indeed  would  be  the  situation  of  landlords,  If  they  were  liable 
to  be  harassed  with  actions  for  the  culpable  nei^Iect  of  their 
tenants.  Buller,  J.  said,  thot  with  respect  to  the  Cfise  of  Hose- 
well  V.  PrioFy  (2  Salk.  460,)  wfiich  was  the  only  one  cited 
where  the  action  was  maintained  against  the  owner  out  of  pos- 
session, it  was  very  distinguishable ;  for  there  the  defendant  let 
the  preasisse  with  the  nuisance  upon  them^  which  had  been  be^* 
foes  ersetfd;  and  be  iemaricB,that  the  court  relied  upon  the  foot 
that  he  had  been  gtiilty  of  the  nus&asanee,  ^nd  affirmed  tho 
eontinusnoe  of  the  nuisance,  which  might  be  said  to  be  a  conr 
tinnance  by  himedf.  Papno  t.  Ro^ersj  (2  H.  Black,  350,) 
vas  au  action  on  liie  case  agaiu^it  the  uwuec  oi  a  hoube  in  the 
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oecQpRtion  of  his  tenant,  for  an  injury  sustained  by  the  plaintiff 

in  consequence  of  the  want  of  ceitnin  repairs  upon  the  premieefl. 
The  defendant,  the  owner  and  laudlord,  was  fit  Id  liable  on  tho 
groutid  that  by  an  agreement  between  him  and  his  tenant,  he 
was  bound  to  repair. 

In  Blunt  V.  Aikiny  I  repeat,  the  case  did  not  show  the  rela> 
tion  in  respect  to  the  premises,  which  existed  between  the 
defendant,  the  former  owner,  and  the  occnpiens  at  the  .  time,  of 
the  injury  sustained  by  the  plaintifil  In  the  absence  of  such 
**ioof,  it  was  very  properly  held  tl]at  the  law  presumed  the 
occupiers  in  possession  as  owners.  It  was  not  held  that  the 
law  presumed,  as  it  clearly  did  not,  that  the  former  owner  was 
under  a  covenant  to  uphold  their  possession,  "^riie  ftirllici>t  then 
that  the  case  froos  is,  that  when  the  defentiant  liad  conveyed 
the  lands  on  wiiich  the  nuisance  had  been  placed  by  him  and 
surrendered  the  possession  to  his  grantee  before  the  time  when 
the  plaintiff  acquired  title  or  possession  of  the  lands  subse- 
quently injured,  without  any  covenant  of  warranty  or  agreement 
to  uphold  the  grantee  in  the  occupancy  of  the  pramises^  that 
the  action  would  not  He  against  such  former  owner  and  erector 
of  the  nuisance.  The  principle,  however,  is  recognized  and 
sanctioned  by  the  reasoning  in  that  case,  that  where  the  defen- 
dant is  out  of  possession  at  the  time  tlu-  injury  was  committed, 
and  another  person  has  the  entire  possession,  if  he  was  the  ereo* 
tor  of  the  nuisance  and  owner  of  the  premises,  and  under  some 
agreement  with  the  possessor  by  which  he  was  bound  to  uphold 
him  in  possession,  the  action  would  well  lie  against  him  on  the 
ground  that  he,  by  such  relation  with  the  occupier,  had  affirmed 
'  the  continnance  of  the  nuisance ;  that  it  might  be  said  to  be  a 
continuance  by  himself. 

1  am  unable  to  see  any  reason  why  the  same  principle  does 
not  with  as  much  force  apply  to  sustain  the  action  no-ainsi  l]\e 
defendant  in  this  case.  He  erected  the  uuisinice,  for  many  years 
continued  the  enjoyment,  and  then  conveyed  and  surrendered 
the  possession  of  the  premises  to  another,  with  covenants  of 
warranty  for  quiet  enjoyment,  and  the  right  to  flow  as  far  as 
had  been  theretofore  necessary  for  the  use  of  the  mills  on  thm 
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premises,  by  the  dam  thereon  at  its  then  height  I  think  that 
the  defendant*8  eoTcnantSf  contained  in  his  deed  to  Sloan,  are  at 

least  as  strmio;  and  clear  an  ailirmance  of  the  nuisance  in  the 
possession  and  enjoyment  of  his  grantee,  as  such  affirmance 
was  shown  in  either  of  the  cases  referred  to,  and  upon  that 
ground  I  am  of  opinion  that  there  was  no  error  in  the  ctiarge 
of  the  judge  as  to  the  defendant's  liability,  notwithstanding  his 
oonveyauee  and  sarrenderin|Br  possession  to  his  grantee  in  183& 
This  principle  is  illtistrated  and  sostaincd,  in  addition  to  the 
cases  already  referred  to,  by  Staple  v.  Sprittg^  (10  Mass,  Rsp. 
72,  77;)  Angeli  on  Watercourses^  152,  and  the  cases  there 
cited. 

There  was  no  error  in  not  limitmi:  the  n^/ovpry  to  dnmajres 
sustained  within  six  years  prior  to  the  commencement  of  the 
suit  The  statute  of  limitations  was  not  pleaded.  If  it  had> 
been,  the  defendant  might  have  availed  himself  of  that  defence, 
(2  i?.  &  1 18;  sub.  7.)  The  case  of  BMwhi  T.  CsMrni^ 
(10  Wend,  171,)  was  not  intended  to  intimate  any  other  mle^ 
where  a  suit  is  commenced  for  such  a  cause  of  action  and  the 
statute  is  not  pleaded. (a) 

My  conclusion  is  that  no  error  was  committed  by  the  judge 
<m  the  trial  of  the  cause. 

New  trial  denied* 

(a)  The  only  exception  to  the  rale  requiring  the  statate  of  limitations  to  be  pleaded, 
is  in  the  caee  of  pentd  actions,  rn  which  it  WM^ms  to  bo  well  Bettlcd  thnt  thf  plaintiff 
mast  show  the  stilt  commenced  wiiliin  the  lime  limited  for  hnn'^uiir  the  (ici;on. 
(S  Sauad.  66,  note  {3);  I  Ckit.  Fl.  ed,  1637,  jp.  SI7«  n»te'  WUkm*on  on  Idmi- 
'  tationJ>t  104.) 
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HBMi»Bw»r»  Mimm,  te. ««.  Ubudbbaqn  apd  aoollm 

The  prraumption  of  payment,  allowed  as  a  drfcnce  to  notion"  on  jtids^ments  ud 
stmlfd  instruments,  hy  2  R.  S  301,  ^  46,  48,  must  tx;  pleaded  as  pnymevt. 

The  affiditvit  accompanying  nuch  a  plea,  required  by  rule  99,  instead  of  Mating  it  to 
teliwin  nhitaiies  &o.,  ma/  wt  am  iht  JiMte  wM  wiw  Um  pitMimpUeo  and 

MfllUM  dMM  whicfa  WMM  ICfMl 

A|ilMmMNha«aMtlMtthtfiijht  «r  ftetionaMiwdflMn  tb«nlMnl|f  ynnilM^ 
Aro  the  eoomieinMBt  of  lh«  Mit  ia  M 

Drbt  on  n  judgment  in  this  court  of  Mny  temi,  1823,  for 
$6790,26.  Plea,  that  the  r\%hi  of  action  of  the  phiiniitf  upoa 
the  snid  judsrnifiit  accrued  more  than  twenty  years  hefom  the 
eommencement  of  this  snit,  to  wit,  on  the  9Ui  day  of  July,  1829^ 
Mnclodiogf  with  a  verification.  Seimirrar  and  joinder, 

O,  R,X  B9wdohi  fbrtha  plaiRttfl;iaid  the  plea  diould  havi 
Uen  pnymeat  (9  R  &  301,  H  46^  48.) 

Z>.  />.  i^Wcf,  for  the  defendanta.  We  could  not  plead  pay*, 
vent,  beeanse  the  defendants  oould  not  make  the  affidavit  of  the 
truth  of  the  plea  required  by  the  99th  nile  of  the  court.  And 
besides,  the  pica  is  a  good  one.  On  the  facts  pleaded  the  statuta 
raises  a  conclusive  preenmption  of  paynoent 

By  the  Cnurt^  Bronson,  Ch.  J.  It  is  not  n  conclusive,  bat 
only  rt  jtrlma  facie  presumption,  which  niiiy  be  refXflled  by 
proof  of  pnyment  of  5:ome  part  of  the  debt,  or  n  writfeii  acknow-  • 
ledffmenl  of  a  risrht  of  action  within  twenty  years.  (§48.)  The 
statute  has  not  altered  the  form  of  pleadinjEr.  The  plen  should 
be  pa3nnent,  upon  which  issue  should  be  joined.  Under  that 
.  issue  the  defendant  may  show  actual  payment,  or  rely  on  the 
lapse  of  time  as  a  ground  for  presnmin|r  payment  And  in  an* 
Bwer  to  the  presumption,  the  plaintiff  may  show  a  partial  pay* 
ment,  or  a  written  acknowledgment  of  a  right  of  action  within 
twenty  years.  ' 
If  the  defendant  canno^  with  a  good  conscience^  make  an 
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affidavit  of  the  truth  of  the  plea  in  the  words  of  the  90th  rule, 
he  may  swear  to  the  facts  which  show  tht»  plea  to  be  true,  to  wit, 
that  the  judjrmeiK  was  recovered  more  tbati  twenty  yrars  belbfia 
the  eommencement  of  the  suit,  and  that  he  has  made  no  pa^ 
ment,  nor  givmi  any  written  acfcnowledgnient  of  a  right  of  action 
OQ  the  judgcneoti  within  twenty  years. 

Jndgimnt  Ibr  the  pbdolid* 


BSLAMATXE  VS.  PiBRCB. 

Praof  that  the  def'^ndant  on  beinf  thomi  IIm  plMnliff^ Meoant  nid,  **  it  h  oarrael, 
boi  I  hiv^woffiwtf"  it  wifBoitHi  ta  wumiI  a  mumj  Cur  tba  mmobI  of  tha 

ACOOQUt* 

.  Error  to  the  Columbia  C.  P.  to  review  a  jndirnient  of  that 
eourt  reversing  ou  certiorari  a  judgment  in  favor  of  Deloiuatar 
si^inst  Pierce,  rendered  before  a  joslice  of  the  peace.  The  ac- 
tion before  the  justice  was  assumpsit  to  recover  984»19»  as  the 
balance  of  aeconnts  between  the  parties.  The  plaintifl^aecouDt^ 
containing  items  on  both  sides  and  showing  the  above  mentioned 
balance  to  be  due  hfm,  had  been  rendered  to  thedeiendantf  who 

aflerw;irds  cnine  to  llie  phuiititi"'s  oiiice  and  was  shown  the  book 
from  wiiich  it  was  taken,  and  in  n  conversatjou  with  the  plain- 
tiff's clerk,  said,  (as  the  clerk  testified,)  that  the  account  was 
correct,  but  he  had  an  offset.''  Upon  this  testimony  the  justioa 
tendered  a  judgment  for  the  plaintiff  ibr  the  $84,121 

C.  Ih  Mondl,  for  the  plaintiff  in  enror. 

A     Andrew$i  for  the  defendant  m  error. 

By  the  Court,  Beardsley,  J.  No  doubt  the  full  statement 
of  a  party,  when  his  confession  is  resorted  to  as  evidence  against 
himi  must  be  receivedi  although  it  does  not  follow  that  every 
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IMIanMttr  v.  Fierea 

part  must  neoeasarily  be  credited.    The  statement  ahould  be , 
complete  ja  order  to  make  the  language  used  iuteltigibte,  and  to . 
show  clearly  what  the  pnrty  intended  to  say  or  admit  If  the 
entire  statement,  taken  together,  amoutits  to  a  denial  of  any 

present  indebtedness,  it  will  nut.  alone,  warraiit  a  rccovciy. 

But  where  a  party  admits  the  existence  of  a  pariictilar  debt, 
or  tlie  accuracy  of  certaiii  items  charged  against  him,  although, 
at  the  same  time,  he  sets  up  an  ofiiset  of  other  items  in  his  own 
favor,  his  admission  is  competent  evidence  to  justify  a  recovery 
fot  the  debt  or  items  thus  admitted,  unless  the  alleged  setH>ff  is 
duly  proved.  Such  a  statement  is  an  unqualified  admission  of 
a  present  indebtednesa^  although  accompanied  by  an  assertioii 
of  a  eonntervailinj?  demand  by  way  of  set-off  in  hts  own  favor. 
But  the  assertion  that  a  set-off  exists  does  not  prove  its  existrjice, 
althousrh  the  admission  may  conclusively  establish  the  debt  or 
items  claimed  to  be  due  from  the  party  by  whom  the  admission 
was  made. 

In  this  case  the  witness  states  that  he  showed  the  plaintiff's 
book  to  the  defendant,  by  which  I  understand  that  the  items 
of  the  account,  as  charged  and  credited,  were  exhibited  to  him. 
And  these  items,  as  I  interpret  the  evidence,  were  admitted  by 
the  defendnnt  to  be  correct,  although  at  the  same  time  he  added 
that  he  had  an  olfset  against  them.  If  this  is  the  sense  in  which 
the  declaration  of  the  defendant  shonid  be  understood,  and  so  I 
interpret  it,  it  was  quite  sufficient  to  prove  the  plaintiff's  de- 
mand, although  it  furnished  no  evidence  whatever  that  the  de- 
fendant had  any  claim  against  it  by  way  of  set-off.  His  confes- 
sion was  evidence  of  his  own  indebtedness^  although  his  asser- 
tion that  he  had  an  offset  proved  nothing  in  his  own  favor. 
Yiewing  the  case  in  this  light,  I  think  there  was  no  error  in  the 
judsrment  rendered  by  the  justice. 

It  would  be  absurd  to  understand  the  defendant  as  admitting 
that  (fie  balance  stated  on  the  account  was  a  just  balance  upon 
all  the  demands  between  the  parties,  as  he  claimed  at  the  sanne 
time  to  have  a  farther  and  additional  offset  against  the  plnintilf 's 
demand.  It  is,  however,  entirely  consistent  to  understand  him 
fB  admitting  the  accuracy  of  the  items  in  the  plaintiff's  book. 
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insisting,  at  the  same  time,  that  he  had  some  iiddilioiial  demand 
in  his  own  favor  by  way  of  set-off  which  should  apply  against 
the  pltiintiff's  demands.  In  this  sense  I  understand  the  evidence 
given  before  the  justice.  It  was  sufficient,  as  1  lliink,  to  prove 
the  plaintiff's  case ;  and  as  no  evidence  of  any  aetroff  was  given, 
the  judgmmt  of  the  justice  was  eorrect^a) 

Judgment  xeveraed. 

Ullie  fldmiMian  iMd  bM  Ibat  the  dcttiBd  hid  Mm  ««M 
pidf  it  w«mld  tef«  Inmo  of  no  ovoil  to  tho  iitotnlift  {Smitk  w,Jtii»§,  15  JMn. 

939.   And  aet  the  easea  referred  f  U  Ctwen  ^  Ifitl'a  Notet^  334,  ao^  110.) 

The  judpneai  in  lh«  ^oipoi  cmo  wm  offirmod  by  Ibe  MOit  of  ippedi^  £kp> 
tambor,  1847. 


CkK>K  i&  Pierce  vs,  McDoel. 

In  a  suit  hy  attaehment  prosecuted  against  ixvo  persons  as  joint  debtun  in  the  eotirt 
of  a  justice  of  the  peooe»  it  b  not  aoou^  tb»t  a  pnptr  lotoni  bj  the  eoootablo 
ibonld  bo  modeof  the  nrfioo of  tbo  tltedinwnt  opon  onoof  tfafln:  and  iriMM 
•neb  ratorn  m  to  one  wio  made  and  notbii^  waa  aai4  m  tt  aa  to  anj  avnoa  an 
tbo  other  definidaal«  tbo  judgment  waa  nveiaed. 

Erbor  to  the  Oneida  C.  P.  MeDoel  recovered  a  jadgment 
against  Cook  Pierce  before  a  jnstioe  of  the  peaoe,  which  the 
common  pleas  affirmed  on  *certwrarL  The  suit  was  commen- 
ced by  attaehment,  and  the  return  of  the  constable  stated  that  he 

had  attached  certain  property  which  he  described  and  Jjud  made 
an  inveiit  try,  and  that  he  served  n  copy  of  the  attachment  and 
of  the  inventory  on  the  dcfftulant  Cook,  on  a  day  named. 
Nothing  was  said  of  any  service  upon  the  other  defendant.  Cook 
appeared  and  made  objections  to  the  return,  which  were  over- 
ruled. Pierce  did  not  appear.  Issue  was  then  joined  and  a 
trial  had.  The  judgment  was  against  both  defendants  as  joint 
debtors. 
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£L  EL  Stt^ord,  for  Ibe  plaiotiflb  in  mob 
/  W,  MdiUt  Ibr  the  detedbat  i&  eifor. 

By  the  Courts  Ji;\v  e  [  t,  J.  The  statute  requires  that  the 
constable,  on  the  seizure  of  the  proptirtyon  nn  attachment|  shall 
immediately  make  nn  inventory  of  it  and  leave  a  copy  of  tha 
attachment  and  of  the  inventory,  certified  by  him,  at  the  last 
place  of  residence  of  the  defendant  \  and  if  he  baa  no  place  of 
residence  in  the  county  iriiere  the  goods  are  attached,  to  leant 
SQch  copy  and  inventory  with  the  person  In  whose  possessioii 
the  goods  were  found.  (2  A  iSl  231,  f  3L)  By}  36  of  the  act  of 
1831  {Stai,  p,  404)  it  is  required  that  every  attachment  issued  by 
virtue  of  that  act  or  of  the  provisions  contained  in  the  revised 
statutes  sliall  be  served  iti  the  manner  provided  for  by  the  revi- 
sed statutes,  except  that  if  the  defciidimt  can  be  found  in  the 
county,  the  copy  of  such  attachment  and  inventory  shall  be 
served  upon  him  personally,  instead  of  leaving  the  same  at  the 
place  prescribed  by  the  revised  statutes ;  and  the  return  of  tfae 
officer,  m  addition  to  what  was  before  required,  shall  state  «pe- 
cificatty  whether  such  copy  was  or  was  not  personally  served 
Upon  the  defendant 

I  think  that  the  ohjection  is  well  taken.  It  was  the  duty  of 
the  constable  to  have  served  a  copy  of  Lh{>  altnchmenl  :ind  in- 
ventory on  Pierce  personally,  if  he  was  to  be  found  in  the  coun- 
ty, or  if  not,  to  have  left  the  same  at  his  lost  place  of  resideuce, 
if  he  had  a  residence  in  the  county;  and  if  he  had  no  residence, 
lo  have  M  the  sense  with  the  person  in  whose  posssssiop  the 
feeds  atiaebed  were  found;  and  to  have  slated  in  hie  ntitm 
IheMBWMr  ef  such  asrviea.  The  mtiim  in  this  esse  ahowa 
vethinir  in  r^^  to  the  serftiee  of  the  atlaehmit  on  Pism. 
For  this  reason  the  judgmient  must  be  reversed. 

Judgment  reversed. 
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Clark  99,  Dunrats* 

Xbo  plainliff,  in  a  juslicc's  court,  mrtv,  upon  the  coniinfj  in  of  a  verdict  in  hia  favoTf 
for  more  timn  iwefiiy-tive  dollars,  remit  the  excess  beyond  that  anxuiiU,  or  anj 
•Iber  ■am,  asod  >  jadgmeiit  ht  tbe  reaidue  wiU  not  be 

SmwNi  to  tin  httsmm  C.  P.  Gaik  toed  Demm  betm  a 
jnilioe  and  ckelared  ibr  fimid  in  the  nle  of  •  pair  of  lionn. 
The  defendant  plesded  the  geneml  istaa  On  the  trial,  whioh 

was  by  jury,  a  Yerdict  was  rendered  in  favor  of  the  plaintiff  for 
$34,  who  iinmediatolv  remitted  the  excess  beyond  $^,99,  for 
which  sum  the  justice  rendered  judgment,  with  costs.  Trie 
common  pieas  reversed  the  judgment,  on  the  ground  that  the 
justioe  committed  an  error  in  allowing  the  plaintiff  to  remit  a 
part  of  the  dami^^on^  and  in  giving  jodgnwot  Ibr  tbe  reaidue  ont  j. 

/  Garkf  ibr  the  piaiuti^  in  error. 

R.  Lansings  for  the  defendant  in  error,  insisted  that  the  jus- 
ti<»  "wns  bound  to  enter  in  his  docket  a  jud^^nirnt  for  the  precise 
verdict  rendered  by  the  jury.  (2  R.  244,  §110;  id.  247,  i  124.) 
The  only  authority  for  remitting  a  pert  of  a  verdict  is  in  n25, 
where  it  may  be  done  when  it  eiceeda  the  jurisdiction  of  the 
jotttoa 

BjriAe  Oamri,  Jswstt,  X  The  plaintiff  snppoiee  that  the 
proviaionsof  the  preaent  atatole  have  deprived  the  jiatice  of  the 
aiMhority  which  he  fetrmerly  had  hi  rertdering  judgment  upon 

the  verdict  of  n  jury.    But  I  think  that,  with  the  exception  of 
the  provision  la  the  125ib  section,  allowing  a  remillUttr  when 
the  verdict  is  for  a  sum  exceedmg  the  justice's  jurisdiction,  the 
authority  of  the  justice  is  now  substantially  what  it  was  under 
the  former  stntntes.    The  9lh  section  of  the  twenty-five  dollar 
tael^  {\  ILL.  391,)  provided  that  when  the  jarera  had  agiead  on 
their  vardie^  they  ahould  deliver  the  aaaw  to  tbe  juatioe  in  the 
■ame  conrt,  who  waa  thereby  required  toghra  jndgamt#wio- 
iipon.  While  that  statute  waa  in  force,  in  an  action  of  trespasa 
upon  lands,  tbe  jury  before  a  justice  rendered  a  verdict  for  tlie 
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defendant  for  twenty-five  cents  damages  with  six  eenis  costs. 
The  defendant  remitted  the  damages  and  the  justice  entered  the 

remittitur  and  gave  jnd^ent  generally  for  the  defendant ;  and 
it  was  held  to  be  correct  on  certiorari.  It  ^\  as  then  said,  by 
Spencer,  J.  that  "if  a  jury  in  this  court  should  give  the  plaintiiT 
more  damages  than  he  claims  by  his  declaration,  there  would 
be  no  hesitation  in  allowing  a  remittitur  of  the  surpins  beyond 

.  the  damages  laid  in  the  declamtion.  So  if,  in  an  action  in 
which  the  defendant  was  not  entitled  to  damages,  the  jnry 
should  gi?e  him  damages,  I  see  no  reason  why  he  should  not 
be  allowed  to  remit  them.  A  remitiUttr  would  be  permitted  in 
both  cases,  on  the  principle  that  the  party  in  whose  favor  a  snm 
is  fuutid  has  the  right  immediately  to  cede  it  to  the  otlier  pariy ; 
and  that  tlie  mistake  of  a  jury,  whicli  can  be  corrected  by  the 
act  of  tiie  party  in  whose  favor  it  is  made,  and  which  mistake 
is  not  imputable  to  him,  should  work  no  prejudice."  {Bergen 
T.  Kortright,  4  John.  414)  In  Putnam  v.  Shelop,  {12  id. 

.  435|)  the  plaintiff's  claim  as  proved  was  and  the  justice  ren- 
deied  a  judgment  for  925  and  costs.  It  was  held  that  the  plain- 
tiff had  a  right  to  waive  his  claim  for  the  excess  over  $25. 
Such  is  the  rule  at  common  law.  {Bac.  Ahr.  Damages,  d.  2 ; 
2  Cowen's  Tr.  1010.)  In  Barber  v.  Rose,  (5  UiU,  76,)  it  was 
held  that  the  plaintiff  might  remit  the  excess  of  damages  found 
in  his  favor  exceeding  the  amount  claimed  in  his  declaration, 
and  take  judgment  for  the  sum  demanded;  and  that  no  good 
fsason  had  been  urged  against  bis  doing  so  in  any  case. 

I  am  of  opinion  tliat  the  plaintiff  may  in  any  case  before  judg- 
ment remit  any  part  of  the  sum  found  in  his  favor  by  the  verdict 
of  a  jury  and  take  judgment  for  the  residue,  if  such  residue  do 
not  exceed  the  jurisdiction  of  the  justice,  or  the  sum  claimed  by 
the  declaration. 

Thp  common  pleas,  however,  correctly  reversed  the  judgment 
in  this  case  for  a  reason  not  mentioned  in  the  record.  The  ac- 
tion was  for  a  deceit,  and  there  was  no  evidence  of  a  «etenier» 
wiUicMit  which  the  action  could  not  be  sustained. 


Judgment  affirmed. 
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Cvo&caiLL  «od  Haybb  m»  Ehoch  Hhiit. 

Upon  a  bond  conditioned  to  gave  harmless  and  indcmniTy  the  obligee  against  htg 

liabilitt/  as  the  maker  of  a  promissory  note  then  held  by  a  third  person,  anrl  to  pny 
the  sairt'-  t.n  ra'w  it  to  ft'  p  lir),  the  obligee  may,  withrjut  havin?  !)aid  any  thing, 
leoovci  Lhc  amount  oi  the  nute  aguinsl  the  obligor,  upon  his  luiiurc  to  pay  ihfl 

Bat  lie  eanmt  leoover  the  ooita  of  a  jadgment  obtainod  igaiiiit  lum  an  the  iKrtfl^ 

when  he  bu  not  paid  them. 
When  the  note  is  post  due  et  the  time  of  the  execution  of  iodi  a  bond,  the  obligee 

ifl  boa  mi  to  make  payment  to  the  holder  iromedialely ;  ud  if  he  fiul  to  do  eo^  a 

suit  msy  be  maintained  on  the  bond  without  (\v\:iy. 
The  derondaiit  cannot,  in  an  action  on  such  a  bond,  sci  up  oaury  in  the  note. 
An  agreement  to  indemnify  one  against  a  demand  is  of  the  same  legal  import  as  an 

agiceauBt  to  iodemnify  him  against  hie  UtASitjf  lor  the  demand.  JPer  BaAaoe- 

Debt  on  hand,  tried  at  the  Rensselaer  cirentt  in  May^  1846,  be* 

fore  Pa  RKF.H,  C.  Judge.  The  declaration  set  forth  a  bond  oxwiUed 
by  Uie  defendant  and  Henry  lliiai,  dated  April  Gth,  IS\2,  in  tlie 
penalty  of  $1000.  The  condition  was  as  follows :  "  Tlie  condi- 
tion ol  lhis  ohli^ation  is  siicli.  tliat  ii  the  above  bonnflcn  Henry 
Hunt  shall  and  do  well  and  truly  save  harmless  aiid  indemnify 
the  said  George  W.  ChiirchiU  and  Reuben  Hayes  Jr.  aorainst 
their  liability  as  makers  of  a  certain  promissory  note  of  the  sum 
of  $500,  now  holden  by  Clark  d&  Sharp  of  the  city  of  Troy,  and 
shall  pay  or  cause  to  be  paid  the  said  promissory  note ;  said  note 
bearing  date  9th  August,  1841,  and  payable  six  months  from 
date  to  the  order  of  the  above  bounden  Henry  Hunt,  and  endorsed 
by  said  Henry  Hunt  to  Wm.  0.  Potter,  \(rithont  fraud  or  other 
delay,  then  this  obligation  to  be  void  ;  or  else  to  remain  in  full 
force  and  virtue."  Tiie  suit  was  commenced  Offainbt  both  the 
obligors.  Two  breaches  were  ossijxned  in  the  declaration  :  1st. 
That  Henry  Hunt  had  not  saved  the  plaintilTs  harmless  and  in- 
demnihed  them  against  their  liability  as  makers  of  the  note,  but 
naa  tailed  therein,  and  had  suffered  the  plainti^  to  be  sued  as 
makers  of  llie  note,  and  a  judgment  to  be  recovered  against  them ; 
and  2d,  That  Henry  Hunt  had  not  paid  the  note  or  the  judg- 
ToL.  41 
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meat  or  caused  them  to  be  paid,  although  a  reasoDable  time  for 
the  payment  thereof  had  elapsed,  after  the  making  of  the  bond 
aod  before  the  oommencement  of  the  sut,  but  thai  he  and  the 
defendants  had  failed  to  do  ao  and  had  anfferad  the  judgment 
aforesaid  to  be  recovered, 

H.  Hunt  pleaded  a  discharge  under  the  bankrupt  ael^  and  the 
suit  as  to  him  was  discontinued.  The  dafendapl  Enoch  Hunt 
pleaded  non  eatfaehtnt,  and  gave  notice  of  special  matter. 

On  the  trial,  the  bond  was  read  m  cvickiicc  and  the  plaintifis 
proved  that  the  defendant  jitid  Henry  Hunt,  liis  co-oblioor,  were 
Sfcvc  rally  applied  lo  on  behalf  of  the  plaintuiis  uiid  requested  to 
pay  the  uoie,  rcloirod  to  in  the  condition  of  the  bond,  in  June, 
1843,  but  payment  was  not  made.  It  appeared  that  Sharp  d& 
Clark,  the  iioideis,  bad  xecoveied  judgment  on  the  note,  against 
the  plaintiffs  as  makers,  in  the  supremeoourt ;  but  it  was  shown 
that  the  plaintifis  were  entirely  insolvent  and  that  they  had  re- 
moved out  of  the  state. 

The  defendant's  counsel  moved  ibr  a  nonauity  innsting  that 
the  bond  was  for  indemnity  merely,  and  that  the  plaintiA  had' 
not  been  damnified ;  but  the  motion  was  denied  and  the  dete* 
dant  excepted. 

The  defendant's  counsel  then  offered  to  show  that  the  note 
was  made  upon  an  usurious  consideration,  and  was  void  in  the  • 
hands  of  Clark  &  Sharp  for  usury.   The  plaintiffs'  counsel  ob- 
jected, ot]d  ilie  judge  sustained  the  objection  and  the  evidence 
was  excluded.    The  defendant's  counsel  excepted.    The  defen- 
dant insisted  that  the  plaintiffs  could  not  recover  more  than 
nominal  damages,  and  that,  at  all  events,  they  were  not  entitled 
to  recover  the  costs  included  in  the  judgment.   The  judge,  on- 
die  contrary,  chaiged  that  they  were  entitled  lo  recover  the. 
amount  of  the  judgment  with  interest  thereon,  and  the  defendant- 
again  excepted.  Tevdict  for  the  pUdntift  fi>r  (661,48^  which, 
httluded  the  costs  recovered  against  them  by  Sharp  d&  Glaik 
and  the  interest  theieon,  amounting  to  $T3,72i  The  drfemMim 
moves  for  a  new  trial  on  a  case. 
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J.  Picrsnu,  for  the  defendant.  L  The  bond  is  for  indemnity 
merely,  and  the  plaintiffs  having  never  paid  any  thinp;-,  were  not 
entitled  to  rccnvfr.  [hi  the  inniieT  of  Negns^  7  Wend.  499; 
Douglass  Clark,  14  Mn.  177 ;  Aberdeen  Biaekmar^  6 
Wl^  324)  %  The  defendant  should  have  been  peitnitted  M 
flhov  that  the  note  was  usntioas.  {Hemiaunid  V.  Bopping,  13 
yfend.  MS;  Re^ r.  SmUk,  9  Oiwen,  647;  m  CbnI. 

706j  700 ;  Ord  on  Usury,  105.)  3.  At  most  the  plaaUilis  can  re- 
cover only  the  amount  of  the  note  and  interest. 

HiH  Jr.,  for  the  plaintifl^   1.  The  bond  provides  for  in* 

demnUy  ui  a  piuUcuIar  manner,  nanirly,  by  payment  of  ihe  de^ 
mand.  Where  payment  is  nifiuioiied  in  sucii  a  1  (mkI,  it  may  be 
enforced  unless  the  whole  scope  of  the  instrument  sliows  that 
indemnity  only  was  intended.  ( Thomas  v.  Allen,  1  Hill,  147 ; 
Th^Fwf^U  OerlMt,  8  C&wen^  tm\  Webb  t.  Lansing^  19 
Wend.  4SQi)  8.  Usury  in  the  note  could  not  be  set  upto  avoid 
this  eodtvact.  {Bearee  JBaf  sins^  9  Maea.  45, 48 ;  De  Wolf 
T.  Mnsm,  10  Wheai.  367.)  3.  The  plaintiffii  were  entitled 
to  recover  the  amonnt  of  the  judgment  and  interesL  i^Ukace  v. 
HinmaUf  8  Wend.  452.) 

Bt^  the  Court,  Bbardsley,  J.   When  this  boiid  was  giveiij 

ihe  note  to  wliich  it  has  reference  was  overdue,  and  tlie  plain- 
tiffs, as  maki:rs,  were  liable  to  be  sued  upon  it  at  any  time.  By 
the  condition  of  tlie  bond  Ilcnnj  Hnnt,  one  of  the  obligors,  was 
to  save  harmless  and  indemnify  the  plaintifis  against  their  lia- 
bility as  such  makers,  and  also  to  pay  or  cauite  said  note  to  be' 
paid  without'  fraud  or  othet^  delay. 

So' far  as  respects  a  recovery  of  the  amount  of  the  note  and' 
interest  therdon,  thi§  ease^  in  principle,  is  like  thait  of  7fwmdet\ 
Allen,,  (1  Hill,  145.)  It  is  true  that  in  one  particular,  but  which 
fieems  to  me  wholly  immaterial,  they  differ  in  matter  of  fact.  In 
Thomas  v.  Allen,,  the  debt  to  be  paid  hnd  not  beeoniL'  due  when 
the  bond  was  made,  whereas  iii  the  })resent  case  ttie  note  had 
been  for  some  time  otetdue  when  this  bond  was  executed;  In 
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TTiomaa  t.  AUm,  the  bond  was  conditiotied  to  pay  a  cerlaii; 
debt  when  it  shonld  become  due  and  to  eaTe  the  plaintiff  harai- 

less  ;  but  in  the  present  case  the  condition  of  the  bond  is  to  pay 
a  debt  already  due,  and  to  save  tlie  plaint itls  harmless  and  in* 
demnify  them  against  their  liability  tlierefor. 

It  was  held  in  Thomas  v.  Alleti^  that  the  bond  in  suit  in  that 
case  was  more  than  a  mere  bond  of  indemnity,  as  it  bound  tbe 
defendant  to  pay  off  tbe  plaintiff's  debt  when  it  fell  due,  and  that 
the  breach,  alleging  the  debt  had  not  been  paid  by  the  defendant 
at  the  day  when  it  was  payable,  was  well  assigned.  Upon  such 
an  obligation  the  right  of  action  becomes  complete  on  the  defen- 
dant's failure  to  do  the  particular  thing  he  engaged  to  perform. 
Where  the  covenant  is  to  pay  the  plaintiff's  debt,  it  is  enough  to 
show  that  it  was  not  paid  at  the  stipulated  time.  The  plaintiff 
need  not  go  further  and  show  that  he  had  himself  paid  the  de» 
n»nd|  or  been  otherwise  damnified  by  the  defendant's  neglect  to 
perform  his  engagement.  These  principles  ate  settled  in  the  case 
of  Thomas  v.  Men,  which  is  fnlly  sustained  by  the  authorities 
there  referred  to ;  and  the  point  adjudged  admits  of  no  donbt. 

By  the  condition  of  the  bond  in  the  present  case,  Henry  liuiii 
was  bound  to  pay  otTthe  plaintids'  note,  but  no  particular  time 
of  payment  was  specified.  The  note  was  then  overdue,  as  the 
condition  of  the  bond  shows ;  and  no  certain  time  of  payment 
being  specified  in  the  condition,  tbe  law  required  payment  to  be 
made  immediately,  that  is,  on  the  day  when  the  bond  was  given. 
(Ektrlst.  on  Bonds,  40 ;  Bothffs  case,  6  Rep.  31 ;  ^Aep.  Tbticft. 
369 ;  Farquhar  v.  Morris^  T  D,  ^  E.  12i.)  As  the  note  had 
not  been  paid  when  the  suit  was  commenced,  tlie  condition  of 
the  bond  was  broken,  and  a  good  right  of  action  biiownj  the 
motion  for  a  nonsuit  was  therefore  correctly  refused. 

The  defendant  had  no  right  to  set  up  that  the  note  was  usu- 
rious, although  that  defence  might  have  been  interposed  by  the 
plainti^  in  the  action  brought  against  them  on  the  note.  This 
bond  was  given  to  the  plaintiff,  by  whom  the  note  had  been 
made,  and  not  to  the  supposed  usurer,  whoever  he  may  have 
been.  Nor  was  the  payment  to  be  made  to  such  supposed  usu- 
rer j  for  the  note,  as  tiie  condition  oi  the  bond  i>iiowi>,  had  been 
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transferred  to  Clark  &,  Sharp,  who  then  held  it,  and  theobligon 
were  bound  that  it  should  be  paid  without  delay.  Their  en* 
gftgement  to  the  plaintiffs  was  equivalent  to  an  absolute  promise 
to  pay  them  the  amount  of  the  note;  and  on  no  principle  can  I 
see  that  the  obligors  In  the  bond  had  any  concern  with  the 
question  of  usury.  Their  engagement  was  with  the  plaintiffs. 
It  wns  an  engngenicnt  to  pay  Uie  amount  of  a  certain  note  given 
by  the  plMinlitTs  and  then  held  by  Sharp  and  Clark  ;  and,  in  my 
opinion,  the  defendants  were  clearly  lx»und  to  make  the  pay- 
ment according  to  their  covenant,  whether  the  plaintiffii  were 
liable  to  Sharp  d&  Clark  or  not  What  concern  had  these  obli* 
gota  with  that  question?  They  were  not  the  victims  of  an 
usurer,  nor  were  they  sued  upon  an  usurious  obligation.  If  the 
bond  had  been  a  mere  bond  of  indemnity,  a  different  question 
would  have  been  presented;  but  being  an  absolute  engacernent 
io  pay,  I  entertain  no  doubt  that  the  alleged  defence  ol  usury 
was  properly  excluded. 

A  right  of  actioa  having  been  shown,  and  the  question  of  usu- 
ry not  being  in  the  case,  the  only  remaining  point  has  reference 
to  the  amount  of  damages. 

The  plaintiffs  were  undoubtedly  entitled  to  recover  the  amount 
of  the  note  and  interest  thereon ;  for  to  that  extent  the  condition 
of  the  bond  was  express  and  absolute.  [Port  v.  Jackson,  17 
John.  239,  and  authorities  there  rpferred  to ;  Tn  the  matter  of 
Negns,  7  Wend.  499  )  To  this  extent  a  recovery  of  damni^es 
was  proper,  although  nothing  had  been  paid  on  the  note  by  tlie 
plaint iiTs,  nor  fiad  they  in  any  other  manner  been  actually  dam- 
nified by  the  refusal '  of  the  obligors  to  make  payment  of  the 
note  according  to  their  engagement. 

There  is  an  express  clause  in  the  condition  of  this  bondi  that 
Henry  Hunt  should  pay  the  plaintiffs*  nttte^  but  none  that  ho 
should  pay  sucli  costs  as  might  be  adjudged  afjainst  them  in  an 
action  for  its  recovery.  The  costs  so  made,  and  which  the 
plainti (Ts  would  he  l)ound  to  pay,  could  not  be  recovered  U})on 
an  alleged  breach  of  the  condition  to  pay  the  note.  The  non- 
peyrncnt  of  the  costs  would  not  be  a  breach  of  that  clause  in  the 
<iondition  of  the  bond ;  and  they  were  to  be  recovered,  if  at  all, 
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pn  ibiU  pfgt  pf  the  cooditioii  which  bound  the  obligors  to  in- 

demnify  the  plaintifis  agoinst  their  liability  as  makers  of  tlic  noie. 
Tiiii.  vvai  but  an  ordinary  covenant  of  indemnity,  and  at  com- 
mon law  a  recovery  cannot  be  had  npuu  such  an  engagement, 
without  showing  payijaep^  or  other  actual  injury  sustained.  The 
aod  interest  thereof  «bpuld  not  faav)e  been  allowed  in  it» 
MOfsqieni  of  d^i^age^  nod  ao  iar  the  «moapt  of  ih^  jfm>V€Vf 
vw  errppNeoiia 

It  w^s  «rgued  ^hat  t)ip  rale  which  allows  a  sheriff,  in  an  action 

pn  a  bond  for  the  jail  liberties,  to  recover  such  costs  as  had  been 
adjudged  against  him  in  an  action  brought  for  the  escape  of  the 
prisoner,  would  authorize  an  allowance  of  the  costs  for  which 
these  plaint^ lis  hod  becon^e  liable.  Tliere  is  no  doubt  the 
sheriff  may  in  such  cose  recover  the  costs,  as  he  also  may  the 
ipU  emoqn^  of  a  jodgipent  recovered  against  him  £>r  such  es- 
oepe,  9lthoiigfi  npthipg  hi^  actually  been  paid  by  him.  He  is 
liable  for  such  amount,  and  that,  on  a  bond  for  the  liberties,  is 
sufficient.  (Kip  v.  Brigham,  7  John.  168  ;  Rodcfeller  v.  Don- 
't i  idly,  8  Cowen,  640,  6(35.)  But  this  js  lor  the  plain  reason  that 
the  statute,  under  which  these  bonds  are  given,  expressly  pro- 
vides for  such  recovery  before  payment  has  been  made  by  the 
sheriff.  Such  is  the  letter  of  tlie  statute.  (2  Jll  432,  AiL  3 ; 
XJlI^'i^  161%  pfi.  429, 430,  »  J,  8,  9.)  A  bond  given  in  con- 
ionm%f  with  the  ^ta^te,  for  the  support  qf  a  bastard  child,  is  in- 
tended tp  be  Ibr  the  indpmtiity  of  |l^e  iovfq ;  and  yet  it  has  been 
adjudged,  upon  the  spirit  and  iptentof  the  statute  requiring  such 
bonds  to  be  taken,  that  in  an  action  on  the  bond,  it  is  unneces- 
sary to  show  actual  payment  or  other  damage  snstained  by  the 
town.  Such  a  bond  was  held  to  be  forfeited  by  the  mere  fact 
that  the  town  had  becoo^e  ijabl^  (oi  the  support  of  the  child. 
( RockfeUw  v.  Donn$Uy^  ^/?ra-) 

Theee  authoritien  seem  tp  me  to  prove  nothing  in  favor  pf 
^loviiig  a  veopvery  pf  the  costs  adjudged  against  these  plainUd^ 
on  the  mere  ground  of  such  liability:  tl^ey  rather,  as  I  tliiuk, 
look  in  the  opposite  direction.  This  bond  is  a  common  lav 
obiisratiou,  and  the  part  of  the  coudaiua  jjuw  in  question  is  but 
an  engagement  to  iudemuily  the  plainiiUs  against  their  liability 
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as  makers  oi'  the  note,  rsotwiihstandinor  what  is  said  in  die 
case  of  Chace  v.  Hinm(Ui,(S  Wend.  452,)  i  must  say  that  Iain 
noi  aware  oi  auy  distiuctioQ,  at  couuuon  law,  between  an  in- 
fanoity  against  damage,  and  one  against  liability,  which  war- 
tints  a  Ncoveff  om  tke  iatcer  on  simply  showing  the  fact  of 
liability.  lu  both,  as  I  Chink,  dim  must  bs  ovidenoo  of  actoal 
damage,  by  the  paymentof  mmef  or  otherwise.  We  have  seen 
Htkvlt  n  diiisrent  rale  pteTaiis  in  fegard  to  bonds  fer  the  libertiee 
and  for  the  support  of  luistard  cliiidren  :  lnU  this  is  for  the  rea- 
son that  the  statutes,  under  winch  such  bonds  arc  made,  gi^e  to  , 
lliem  an  eUcct  which  they  would  not  have  had  at  common  law. 

The  costs  and  interest  theieoUi  amounting  to  $73,72,  should 
noc  have  been  allowed  as  daniageB,a8  thej  had  not  been  paid  by 
the  pleintifflL  If  the  plaintiffs  lemit  tbet  amount  from  the 
damages,  the  verdict  may  stand,  and  they  may  take  judgment 
and  have  exseution  aetedingly ;  odwrwise  a  new  trial  must 
be  granted. 


Stktbvs  and  othevl  «e.  Rowe,  sheriff  dsn. 

Id  eaM  agalnit  a  ahoriflf  for  ne^Iectln^  to  return  a  JL  fa.,  th«  declaration  oaght  to 
ffhotr  in  what  nuniwf  tbe  jtUintiff  haa  •mtained  danwcas*  SemUe.  Pn 

Bkar  n«r  PY,  J. 

And  whcro  there  was  no  averment  in  the  declaration  in  such  an  action  thitt  the 
judgment  debton  had  roal  cfftate  subject  to  be  levied  on  and  evidence  hud  been 
given  to  dioir  that  tkers  wm  not  aoffiowot  peraonal  property  to  satisfy  the  ji./a.; 
w»Uh  that  lh«  plainliir  waa  not  antitled  to  piofo  that  tho  dabtan  bad  laat  aatata 
nMch  ought  to  have  boon  aold  by  the  ahoift 

OIm  oaaeaomt  Aaak  tf  Kmm  t.  CwUm,  (1  fllttptlTS,)  and  Ardft  y.  tMmi- 
«M,  (6     550,)  eonunenlad  on  and  duuMod.  Par  Bsauiitiy,  J. 

Although  the  sherifT  is  /in'wM  facut  liable  for  the  debt,  upon  proof  that  he  baa  nag* 
Icctcd  to  return  the  execution,  he  may  nevcrtlu  less  mitigate  the  ctnmngcs  by 
showing  (inttr  al)  thnt  ihv  ju(I;;nient  debton  are  aolvenl,  and  that  the  judgment 
ia  atiU  ooUeetiUe.  >  Per  Bkajumi^y,  J. 

Case,  tried  at  the  Osu  rtro  circuit,  iu  June,  1814,  b(  fore 
GUiiDLKY,  G.  Judge.   The  iiedaratiou  sets  out  tiie  recovery  in 
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Ibis  court  of  a  judgment  by  the  plaintlA  against  Baldwin  4t 
Neilson,  and  the  delivery  of  aji/o.  thereon  to  the  defendant  as 
sheriff  of  Oswego  county.  One  count  alleges  that  the  defendant 
levied  and  made  the  amount  of  the  execution  of  the  personal 

property  of  the  defendants  therein,  but  that  not  regarding  Ins 
duty,  (to.  the  defendant  had  not  the  money  so  levied  or  any 
part  thereof  before  the  justices,  6cc.  at  the  return  day ;  nor  had 
he  paid  the  same  to  the  plaintiffs;  nor  had  he  the  said  writ  at 
the  return  day  thereof  before,  6cc.  nor  had  he  since  returned 
the  same.  The  second  count  avers  that  the  defendants  in  tho 
easention  had  goods  and  chattels  whereof  the  sheriff  might  and 
ought  to  have  made  the  money;  yet,  not  regarding  his  duty, 
he  did  not  levy  the  said  money,  nor  did  he  at  the  return 
day  of  said  writ  make  return  thereo£  The  drfendant  pleaded 
not  guilty. 

On  the  trial  the  judgment  and  execution  were  proved.  It 
was  shown  that  the  execution  was  in  the  defendant's  hands,  and 
that  it  reinuiued  in  his  liands  about  two  moiitlis  after  the  return 
day.  Tlie  plaiuiiiis  also  gave  evidence  to  show  that  the  defen- 
dants in  the  execution  had  person^il  property  on  wiiich  the  same 
might  have  been  levied,  and  the  money  made. 

Tiie  defendant  then  gave  evidence  to  show  that  Baldwin  ^ 
Neilson  were  not  owners 'of  the  personal  property  referred  to  in 
the  evidence  on  the  part  of  the  ptainti^  and  of  which  it  was 
supposed  the  money  might  bave  been  made. 

The  plaintiflb  offered  to  show  that  at  and  after  the  return  day 
the  judgment  debtors  had  choses  In  action  which  might  have 
been  reached  by  a  creditor's  bill,  if  the  execution  bad  been  duly 
teturned,  but  which  could  not  now  be  reached  by  ihc  })!aiijiiffs. 
This  was  objected  to  and  excluded.  The  plauUiiis  also  offered 
to  show  that  durinof  the  whole  time  the  execution  was  in  force 
BaldwHi,  one  of  the  debtors,  owned  real  estate  in  the  county  of 
Oswego^  upon  which  the  judgment  was  a  lien,  of  greater  value 
than  the  amount  of  money  to  be  collected,  and  which  might  • 
have  been  sold  on  the  execution.  This  was  objected  to  and  ex- 
eluded  for  the  reason  that  the  deelamtion  did  not  aver  the  fact 
that  Baldwin  had  real  estate  which  might  have  been  levied  on. 
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SteTens  o.  Rowe.' 

The  judge  charged  the  jury  1.  That  it  was  for  the  defendant 
to  shov  that  no  damages  bad  been  sustained  by  the  plaintiffi^ 

or  less  than  the  amount  of  the  jiid^ment.  2.  That  it  was  also 
lor  the  defendant  to  show  tliat  the  property  of  the  debtors  was 
so  circumstanced  that  he  could  not  make  the  amount  of  the 
execution.  The  plaintiffs*  counsel  then  desin  d  tlie  judge  to 
charge  that  as  the  defendant  had  not  returned  the  execution,  he 
was  liable  to  tlie  plaintids  unless  he  showed  that  piaiatilTs  had 
sustained  no  damage  by  said  neglect  to  return  the  execution ; 
but  the  judge  declined  to  vary  his  charge.  Yerdict  for  plaintifis 
for  tl7 jS2i  which  they  move  to  set  aside  on  a  case. 

HiU  Jr.f  for  the  plaintiffs,  argued  that  the  judge  erred  in 
excluding  evidence  to  show«that  Baldwin  owned  real  estate 

which  was  liable  to  be  sold  on  execution  j  and  for  this  he  cited 
Pardee  v.  Robirtsou^  (6  liUl^  650.) 

M.  D,  Bagg.  for  the  defendant. 

• 

By  the  Courtj  Beardsley,  J.  The  declaration  alleges  that 
the  defendant,  being  sheriff  of  the  county  of  Oswego,  did  not 
duly  return  the  writ  of  Ji.fa.  placed  in  his  hands  for  collection, 
but  lailed  so  to  do.  It  also  alleges  tHat  he  collected  the  amount 
of  said  ezeculion,  but  had  not  the  money  so  collected  in  court 
at  the  return  day  thereof  j  nor  had  he  paid  the  said  money  to 
the  plaiutifls.  There  is  also  an  averment  that  the  defendants 
in  said  writ  of  Ji.  fa.  had  personal  property  out  of  which  the 
defendant  niighi  iuive  levied  and  made  llic  amount  to  be  col- 
lected, but  tfiat  he  neglected  so  to  do.  Tliere  is  no  allegation 
however  m  tlie  declaration  that  the  defendants  in  the  execution 
or  either  of  them  had  any  real  estate  upon  which  the  judgment 
was  a  lien,  or  out  of  which  the  sheriff  might  have  made  the 
amount  be  was  reqm'red  to  collect  on  the  execution. 

It  appeared  on  the  trial  that  the  money  had  not  been  collected 
by  the  defendant,  as  alleged  in  the  declaration ;  and  the  jury 
have  found  that  only  seventeen  dollars  and  eighty-two  cents 
could  have  been  made  out  of  the  personal  property  of  the  de> 

YoL.  IIL*  42 
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fiteniM  au  Bom. 

iendanto  in  the  exeentioo.  For  that  maim  a  vardict  wta  found 
Ibr  the  pkiotift,  and  Uieee  two  groiiDdB  for  a  feeomy  of  dam* 
ages  are  thus  eitmipletely  dtaposed  of.  So  fir  as  Meptets  lb* 
question  te  he  decided  in  this  oase  they  may  thenfiin  be  tiiiowo 
out  of  view. 

We  are  thus  brought  to  the  only  other  ground  for  a  recover>- 
of  damages  stated  in  the  declaration,  that  is,  ihc  iiegUucL  and 
omission  of  the  defendant  to  return  the  Ji  fa,  M  he  was  com* 
roandfd,  arid  as  it  was  hh  duty  to  do. 

At  cointnon  law,  no  action  lay  for  such  violation  of  duly,  al- 
though the  sheriff  might  be  attached  and  punished  for  iC  1 
admit,  however,  that  under  the  statute  an  action  may  be  main- 
tained for  such  miecODduct,  and  in  which  the  party  aggrieved 
ia  entitled  to  recover  for  the  damages  sustained  by  him.''  (3 
JR.  &  440,  i  77;  Pardee  y,  Boberisont  6  Wl,  650.)  The 
amount  to  be  recoveted  is  thus  piescribed  by  the  statute^  whidi 
is  <<the  damages  sustained"  by  such  violation  of  duty,  whatever 
that  amount  may  be.  The  full  amount  to  be  levied  and  made 
on  the  execution  is  not  necessarily  recoverable,  although  pritna 
facie  that  may  be  the  just  measure  of  reparation  where  nothing 
is  shown  to  induce  a  belief  that  the  real  loss  of  ihc  agrgrieved 
party  is  less  than  that  amount.  I  am  not  now  stating  the 
grounds  0!i  which  the  danin2:es  may  ho  ri  duced,  but  siniply 
adverting  to  liie  rule  ifiat  prima  faciei  where  no  such  grounds 
are  presented,  the  amount  of  the  unpaid  execution  debt  is  the 
true  sum  to  be  recovered  as  damages. 

The  statute,  it  will  be  observed,  does  not  prescribe  the  form 
Qf  declaring  in  such  an  action.  It  makes  the  sheiiff  liable  for 
the  damages  sustained**  by  the  neglect  to  letura  the  execution ; 
but  jhe  form  of  the  remedy  and  to  what  extent  the  particular 
grounds  for  a  recovery  of  damages  should  be  stated  in  the  dec- 
laration, are  not  set  forth  in  the  statute.  These  must  be  deter- 
mined by  the  principles  of  the  common  law  which  apply  to 
analogous  cases,  and  which  clearly  show  that  an  action  on  the 
case  is  an  appropriate  form  of  remedy.  It  is  equally  clear  upon 
common  law  principles  that  (he  particular  jn"ounds  of  damage 
on  which  the  plaintitf  seeks  to  recover  should  be  stated  in  the 
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declaration.  This  rule  is  most  reasonable ;  for  without  it  the 
defendant  cannot  know  what  matter  of  tact  beyond  the  neglect 
«id  omission  Ip  ratum  the  writ  he  is  to  meet  on  the  trial.  The 
rule  ia  other  ections,  as  far  as  I  koov,  is  uoiversal  that  the 
particular  ground  of  daoMige  on  which  the  party  is  allowed  lo 
recorer  maat  be  stated  in  the  deolaration ;  and  I  am  whdly  uor 
able  to  see  why  a  requirement  so  just  in  itself  should  be  die* 
pensed  with  in  any  cose.  It  is  nevertheless  true  that  there  are 
some  cases  which  countenance  other  views,  and  wiueh  would 
seem  to  jublily  the  ronchision  that  upon  a  simple  olle^ntion  of 
neglect  to  return  a  writ  of  JL  fa.  the  whole  luai^r,  so  ikr  as 
respects  the  various  grounds  on  which  damages  may  be  neoTr 
eredy  is  thrown  opsn. 

In  Pardee  v.  Rehertten,  already  leferrad  to,  the  delendaati 
who  was  sherifl^  with  a  view  to  reduce  the  amount  of  the 
eovery,  gave  evidence  that  there  was  no  personal  property  out 
of  which  he  could  have  made  the  amount  of  the  execution.  In 
answer  to  tliis  proof,  although  tlie  declaration  simply  charged 
neglect  to  return  the  fi.  fa.  (6  Hill,  551,)  the  plainiilf  was 
allowed  to  show  not  only  that  the  defendant  in  the  execution 
had  real  estate  out  of  which  the  money  might  have  been  made^ 
but  also  that  in  fact  the  defendant  had  collected  the  money  out 
of  such  real  estate. 

In  the  case  of  7%e  Bank  of  Heme  Owiiee^  ekerijf^  ^j*^  the 
action  was  (br  «  neglecting  to  collect  and  Tetum**  the  writ  of^ 
fa.  (1  Hill  275.)  It  appeared  llial  Ihe  sliciUi  might  have  col- 
lected the  amount  out  of  the  personal  property  of  the  defendants 
in  the  execution,  but  had  not  done  it,  nor  had  he  retnrned  the 
writ  ficcording  to  its  command.  It  was  also  shown  on  the  trial 
that  one  of  the  defendants  in  the  execution  "  was  still  ahun* 
dantly  able  to  pay  the  judgment  and  execution.''  Upon  this 
the  counsel  lor  the  defendant  insisted  and  asked  the  judge  to 
chai^  that  the  plaintiflb  could  only  recover  such  amount  as 
they  hnd  lost  by  his  neglect,  and  not  the  amount  remaining 
due  and  unj/aid/'  I'Jus  the  judge  refused  to  do,  and  on  the 
contrary,  directed  the  jury  to  find  the  full  amount  remaining 
unpaid  on  the  execution.   On  a  motion  for  ^  new  trial,  this 
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court  held  that  the  charge  of  the  judge  was  conect,  and  refused 
to  grant  a  new  trial. 

I  must  say  that  I  shouid  find  ercat  difficulty  in  following 
either  of  these  cases  as  authority,  even  where  the  facts  and  cir- 
cmnstatices  were  identically  the  same ;  and  I  am  by  no  means 
disposed  to  extend  them  as  authority  to  cases  which  admit  of  a 
plain  distinction  in  matter  of  fact 

The  decision  in  The  Bank  cf  Rome  y.  Cnriias^  was  said  to 
be  in  accordance  with  the  rule  laid  down  in  two  cases  adjudged 
in  Massachusetts ;  but  as  I  read  those  cases  they  have  no  appli- 
cation to  such  a  state  of  facts  as  was  sliown  to  exist  in  The 
Bank  of  Rome  y  Curtiss.  In  that  case  it  appeared  that  the 
debt  had  not  been  lost,  although  its  collection  had  been  delayed 
by  the  neglect  of  the  sheriff;  for  the  proof  showed  that  the  debt 
was  still  safe  and  collectible.  Yet  the  court  held  that  the  sheriff 
was  liable  for  the  full  amount  of  the  execution  in  his  hands.  I 
am  unable  to  see  that  any  such  rule  was  laid  down  in  either  of 
the  Massachusetts  casee. 

In  the  first  of  these  cases  in  order  of  time,  (  Weld  v.  Barllelt; 
10  Mass.  474,)  Parker  J.  said,  that  where  an  officer  had  "  neg- 
lected to  do  his  dutyj  so  (hat  the  effect  of  tJie  judgment  apj/ears 
to  be  lost,  tile  judgment  in  the  suit  so  rendered  ineiiectual  is 
prima  facie  evidence  of  the  measure  of  injury  which  the  plain- 
tiff  has  sustained ;  but  it  may  be  met  by  evidence  of  the  total 
inability  of  the  debtor  to  pay."  The  other  case,  ( Young' 
BoameTf  11  illa«s.69,)  is  equally  explicit,  and  makes  the  sheriff 
liable  for  the  entire  debt;  because  *'the  benefit  of  the  judgment 
to  the  whole  amount  of  it  is  to  be  presumed  lost  by  the  negli- 
gence of  the  officer."    This  principle  can  surely  have  no  hear- 
ing on  a  case  in  which  it  appears  that  the  judgment  had  not 
been  lost,  but  was  still  safe  and  collectable.    In  Kellnrr-fr  v, 
Manro,  (9  John*  300,)  which  was  also  cited  as  sustaining  Th9 
Bank  of  Borne  v.  Curtieef  the  rule  is  stated  as  in  the  Mossap 
chusetts  cases.  It  was  said  to  be  too  plain  for  discussion  thai 
the  plaintiff  might  recover  beyond  nominal  damages.     He  is 
entitled,'*  say  the  court,    prima  facie^  to  recoyfr  his  vhole 
debt,  which  is  presufned  to  be  lost  by  the  escapeP 
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I  make  no  objectioo  to  this  rale  ia  any  actioa  biought  agaiiut 

an  officer  for  Che  violation  of  snch  a  duty.   Prima  fade'  it  may 

avlH  be  lakt'ii  that  the  whole  dtl  i  lias  been  los»t  by  the  negli- 
gence of  the  oflicer  ;  and  if  such  be  the  fact,  it  is  most  jus  I  ibat 
he  should  pay  the  full  amount.  But  when  the  proof  shows 
that  the  debt  has  not  been  lost,  although  the  collection  has  been 
delayed,  and  that  it  is  still  safe  and  collectible,  it  seems  to  me 
entirely  dear  that  the  nile  laid  down  in  the  Massachusetts  cases 
and  in  Kellogg  v.  Manro^  is  wholly  inapplicable. 

So  fiur  as  respects  the  pomt  in  judgment,  the  present  case  is 
very  much  like  that  of  Pardee  v.  Robertson.  In  that,  the  in- 
jury complained  of  in  the  declaraiioii  was  n  neglect  to  return 
the  Ji.fa.  And  that  is  tlio  only  alleged  injury  material  to  be 
considered  in  this  case.  But  iu  matter  o£  iact  these  cases  are 
T]ot  identical.  In  Pardee  v.  Robertson^  it  was  proved  that  the 
sheriff  had  actually  collected  the  full  amount  of  the  execution, 
the  money  still  remaining  in  his  hands.  But  in  the  case  now 
to  be  decided  the  fact  was  otherwise.  The  proof  showed  that 
Ihe  money  had  not  been  collected ;  although,  if  the  judgment 
was  a  lien  on  real  estate  lu  the  county  of  Oswego,  as  the 
plaiiitilTs  oiiered  to  show,  the  siicrilf  might  have  made  the 
amount  as  required  by  the  execution,  lu  Pardee  v.  Uobertson^ 
as  the  sheriff  had  the  money  in  his  hands  he  had  no  right  to 
complain  that  he  was  compelled  to  pay  the  full  amount ;  al- 
though  he  perhaps  might  say  with  propriety  that  the  declam- 
tion  was  not  so  framed  as  to  allow  proof  of  the  collection  of  the 
money  to  be  given.  However  that  might  be,  as  it  was  proved 
in  the  present  case  that  the  money  had  not  been  collected,  I 
think  tlio  decision  in  Pardee  v.  Robertson  should  not  be 
allowed  to  i^uide  us  here.  If  the  sheriff  should  be  compelled  to 
pay  the  full  amount  of  this  execution,  for  the  reason  that  the 
judgment  was  a  lien  on  real  estate,  out  of  which  the  money 
might  have  been  collected,  as  was  offered  to  be  pmved  on  the 
part  of  the  plainti^  he  would  be  entirely  remediless.  He  could 
not  enforce  the  judgment  and  execution  for  his  own  indemnity, 
but  must  stand  the  entire  loss.  This  would  be  too  severe^ 
where  the  debt  is  still  safe,  and  the  only  injury  sustamed  has 
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resulted  from  mere  delay.  It  is  just  \hnt  the  sheriff  should 
make  tho  party  good  by  paying  all  the  damages  sustained 
him;  and  so  is  the  statute  on  which  the  action  is  founded ;  but 
to  go  beyond  this  seems  to  me  quite  too  rigorous.  Prima  faeiM 
the  sheriff  is  Uable  for  the  full  amount  of  the  exeention  debt,  aff 
it  ia  presumed  to  have  been  lost  by  liia  negleet  Thi^  in  my 
estinutloD,  la  not  a  very  violent  presumption;  but  stUI  may  be 
just  in  regard  to  an  officer  who  is  in  de&ult  But  when  it  is 
shown  that  the  debt  has  not  been  lost,  there  is  no  room  for  pt^ 
sumption,  and  the  prima  facie  case  nb  longer  exfili.  By 
tlifi  staiiue  the  measure  of  the  recovery  is  the  "  damages  sus- 
tained which,  presumptively,  I  admit  is  the  full  amount  of  the 
exf3CUtion.  But  the  sheriff  may  mitigate  the  amount,  not  sim- 
ply by  showing  his  inability  to  collect  the  money,  but  by  proof 
that  the  debt  is  still  safe  and  colUM:tible. 

I  think  the  circuit  judge  decided  correctly  in  rejecting  evi- 
dence that  the  judgment  was  a  lien  nn  the  real  estate  of  one  of 
the  defendants  in  the  execution,  and  that  for  two  reasons ;  firatf 
the  deelaiation  contained  no  averment  that  damage  had  been- 
sustained  io  that  manner;  and  Mctmdlffi  the  judgment  bein; 
made  secure  by  such  Hen,  is  a  decisive  objection  to  a  recovery 
of  the  ibll  amount  against  the  sheriff;  and  so  can  in  no  rsspeet 
hm  material  fbr  the  plaintiff  to  establish* 

New  trial  denied. 


Garrett  vs.  Scouten. 

*!koeeediiigi « t  w-iolrf  Ibr  non-paTroait  of  faot  it  oonmoa  lav'and  ^  tlatalB 

Slated.  JPtr  Jtfftiftt  J. 
WlMie«M  pMMdIlMd  «r  Ito  iriioiraf  a  IMM  Id  liM  mi^ 

after  th«  death  of  her  buBband,  and  afterwuda  took  a  eoiifayanee  from  the  bein 

of  the  lessor;  held,  that  mere  Icnt^th  of  posijcsmon  anrlrr  that  convrriince  would 
nit  raise  the  prefomplion  of  a  re-entry  for  non-pajmeiit  of  the  rent  rcaerred 
the  Icaae. 

8oeh  ft  premptbti  wOl  iKitbeMbad  tram  lape^oT  tidMt  mi—  M  HyiSftm'<i 
lawn IhI  rtwiiiMwd  Hii iiliwiiiiiiS.  ttaffiwMBt 
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Garrett  r.  Scouten. 

AmhAi^^'IiImb  lud vm Innid  ui fit  mttAHg mtflid  fMb  s cstaflMtiri^ 
ffitrjr, hi  1801,  tnd  ihe tannt «iilend  tnd in HMMkn dglit  cr  vStmymit 

afterwards,  and  hif  widow  ranaiDed  in  possession  two  or  IblW  jvars  more  and 
then  sold  to  a  stranger,  who  entered  and  in  I8I3  took  a  conveyance  in  fee  from 

the  hpiro  nf  thp  If'ror,  and  the  land  was  held  under  that  title  utilll  l?io  trial  in 

1844;  in  rjrrh^irnt  hy  \Uv  hHtr  of  the  ]a§99,  Atld  that  a  lOmotlJ  bjT  the  lenoT  Off 

his  heire  could  not  be  prffiinict]. 
An  fstaie  liable  to  be  defeated  by  the  non-perfomiance  of  a  cundilion  subsequent^ 

will  be  forfeited  for  the  want  of  performance  of  tiie  condition,  though  the  party 
•      wham  h  ought  to  be  perftnned  wai  tmder  the  fitthility  of  oorartiua. 

SnscTssifT  ifor  atfarai  of  about  ninety  acres- of  land,  situatecl 
in>  Stillwater,  Saratoga  county,  tried  at  the  circuit  iu  that  county 
before  Willard,  C.  Judq^e,  in  May,  1844. 

l?liili{>  Schuyler,  bcin^  seized  in  fee  of  the  preiuises,  on  the 
9th  day  of  May,  1801,  executed  a  lease  in  fee  to  Frederick 
Coonley,  at  an  annual  rent  of  10|  pence  per  acre.  It  contains 
a  clause  of  distress,  and  pioTides  that  the  lessor  and  his  heirs 
may  le^tar  if  isnt  shodd  be  in  anear  for  forty  days  after  a 
demand  thereof  and  if  no  sufficient  distress  can  be  found  on  tho 
premises.  Coonley  entered,  and  aAer  oecupyinor  eight  or  nine 
years  du  el  in  possession,  leaving  a  widow  and  a  daughter,  the 
plaiiitiir  111  this  suit,  his  only  child  and  heir  at  law.  The 
widow  remained  in  possession  two  or  three  years  after  the 
death  of  her  husband,  when  she  married  again  and  sold  out  to 
Ephmim  Childs,  who  went  into  possession.  General  Scbuylef 
died  between  1801  and  1804^  and  on  the  14th  day  of  May,  181^ 
Mrs.  Hamilton,  his  danghlsr,  having  sueceeded  to  the  estate  of 
her  ftther  in  the  premises,  by  a  deed  with  fbU  eofienants  ao- 
knowledg^ed  on  the  day  of  its  date  in  Saratoga  county,  conveyed 
them  to  Childs.  The  defendant  is  in  possession  under  this  title. 
The  phiintitf  was  a  feme  covert  at  the  death  of  her  fatlier  and 
so  continued  until  about  two  years  before  the  trial,  when  hear 
husband  died. 

Tho  defendant  insisted  that  under  the  circumstances  of  the 
case  a  reentry  by  the.  lessor  or  his  heirs  ought  to  be  presumed ; 
but  the  judge,  being  of  a  difeent  opinion,  instructed  the  juiy* 
liM  the  (kintiff  was  entitled  to  noover,  and  the  defendanf 
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excepted.  Yeidict  for  the  plaioti^  which  the  defiandant  mofee 
to  aet  aside  on  a  bill  of  ezceptions. 

N,  JSiU  J}*.,  for  the  defendant  1.  The  coverture  of  the 
plaintiff  coDstituted  no  objection  to  a  le-entry  for  the  condition 
broken ;  and  of  course  it  forme  no  impediment  to  the  presump- 
tion of  a  re-entry.  {Com.  Dig',  Baron  and  Fefne^  {L.)  and 
Condition  {A  10);  G  Pctcrsd.  Ah.A2\  Wood/all,  317,  362; 
Bac.  Ab.  Condition^  F;  4  Kcnt^  121,  \sted.;  Cm.  Dig.  Es 
tales  on  Condilion,  ch.  2,  §  19 ;  Clancy,  179.)  2.  A  re-entry 
should  be  presumed,  under  the  circumstances  of  the  case.  (2 
Caines,  382  ^  3  John.  226;  6  ic^.  34;  20  id.  180;  Cowm  ^ 

&  jSteveiw,  for  the  plaintifi;  cited  26  Wend.  389. 

By  the  Chwrtt  Jewett,  J.  Schuyler  granted  to  Ooonley  an 
estate  in  fee,  subject  to  be  defeated,  among  other  things,  by  the 
non-payment  of  a  certain  yearly  rent.  By  the  terms  of  the  in- 
dent ure  the  right  of  the  lessor  or  his  heirs  to  re-enter  depended 
upon  rent  becoming  due  nud  payable  ;  its  non-payment  for  forty 
days  thereafter;  its  being  lawfully  demanded,  and  no  snlTicient 
distress  found  pn  the  demised  premises.  It  was  ihe  case  of  a 
condition  subsequent,  and  while  the  condition  was  unbroken, 
the  estate  remained  in  the  same  situation  as  if  no  such  qualifi- 
cation iuid  been  annexed.  Coonley  was  seized  and  might  have 
conveyed  or  devised  or  transmitted  the  inheritance  to  his  lieira 
(4  Keni^s  Com,  125, 5(h  ed.)  For  a  breach  of  the  condition 
the  lease  was  only  voidable^  and  therefore  the  estate  was  not 
determined  until  the  lessor  reentered,  that  is,  brouglit  an  eject- 
ment for  the  forfeiture ;  as  it  is  a  rule  that  when  an  estate  com* 
mcncos  by  livery  it  cannot  be  determined  before  entry. 

At  the  common  law,  when  tliere  is  a  condition  of  re-onlry 
reserved  for  non-payment  of  rent,  several  lhinj[(s  arc  recpiired  to 
be  previously  done  by  the  reversioner  to  entitle  him  to  re-enter. 
1.  A  demand  must  be  made  of  the  rent ;  2.  The  demand  must 
be  of  the  precise  rent  due;  3.  It  must  be  made  precisely  upon 
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the  day  oa  which  the  feot  is  due  and  payable  by  the  lease  ; 
4.  It  must  be  made  a  convenient  time  before  sunset;  6.  It 
must  be  made  upon  the  land,  and  at  the  most  notorious  place 
on  it ;  If  a  place  bo  appointed  xvheie  the  rent  is  psyabloi  the 
demand  must  be  made  at  that  place;  7., A  demand  of  rent  must 
be  made  in  fact,  and  to  averred  in  pleading,  although  there 
Aould  be  no  person  on  the  land  ready  to  pay  it  If  after  these 
requisites  have  been  performed  by  the  reversioner,  the  tenant 
neglects  or  refuses  to  pay  the  rent,  then  the  reversioner  is  enti- 
tled to  re-enter;  but  no  actual  entry  is  necessary  to  be  made  by 
him  iuto  the  land,  but  it  is  sufficient  to  bring  an  ejectment  only. 
(1  iSautid.  Rep.  2S7,  7i.  16.)  To  obviate  these  niceties,  in 
certain  cases,  the  statute  (4  Geo.  2,  ch.  2S,)  was  passed,  which 
prescribed  a  particular  mode  of  proceeding  where  the  premises 
Here  left  vacant  and  a  half  year's  rent  was  due,  there  being 
ao  sufficient  distress  thereon.  The  twenty-third  section  of  our 
statute  concerning  distresses,  rents,  6lc,  (lB,L,qf  181^  p,  440,) 
is  in  substance  a  copy  of  the  second  section  of  the  statute  of  4 
Geo.  with  a  proviso  saving  the  rights  of  mortgagees  of  the  les^jee 
not  in  possession ;  and  the  same  provision  is  r&«nacted  i*a  the 
revised  statutes,  with  some  alterations  providing  relief  for  the 
tenant  after  judgment  in  ejectment,  and  even  after  execution 
executed.  (2  R.  iS\  505,  §  30,  and  acq.)  The  revised  statutes 
also  prescribe  a  metliod  of  proceeding  in  ejectment  in  two 
cases,  to  wit,  one  on  a  trial,  the  other  in  case  of  judgment  by 
default.  In  the  former  case  it  must  be  proved  on  the  trial  that 
half  a  year's  rent  or  more  was  in  arrear  from  the  tenant  to  his 
landlord ;  that  no  sufficient  distress  could  be  found  on  the  prem- 
ises to  satisfy  the  rent  due,  and  tliat  the  landlord  had  a  subsist* 
ing  right  by  law  to  re-enter  for  the  non-payment  of  such  rent 
In  the  latter  case  the  same  thing  must  be  made  to  appear  to  the 
court  by  affidavit.  In  such  cases  the  service  of  the  declaration 
is  provided  to  stand  instead  of  a  demand  of  the  rent  in  arrear, 
and  of  a  re-entry  on  the  demised  premises.  (Id.)  Consequently 
if  there  is  a  sufficient  distress  upon  the  premises  the  landiurd 
must  still  proceed  at  common  law,  as  the  statute  does  not  ex- 
lend  to  such  cases.  {Doe  v.  ^yandlass^  7  T*  R.  117.)  The 
YoL.  m.»  43 
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light  of  the  tenant  can  only  be  lianed  hy  ejectment  andet  flie 
'itatote,  and  bf  die  expiiation  of  six  calendar  months  aftet  eake- 
cation  ezecaled.  {Jackson  t.  Slswrrth,  20  Mn,  181.)  After 
the  landlord  has  performed  the  requisilee  requited  by  die  conh 

mon  \nvr  to  entitle  him  to  re-enter,  resort  must  be  had  to  an 
cjectaiefjt  to  obtain  the  actual  possession ,  and  ^^'Ilen  obtaioi^d  it 
is  always  uncertain,  because  the  tenant  at  any  lime  has  the 
power  to  offer  the  landlord  compensatioo,  in  order  to  found  an 
application  for  relief  in  equity. 

It  is  insisted  by  the  counsel  for  the  delendant  that  from  the 
evidence  in  this  case  the  law  will  presume  that  Mrs.  Hamilton, 
who  inherited  the  rent  or  reversion  of  the  estate,  re-entered  for 
the  non-^yment  of  rent,  and  that  the  judge  at  the  circuit  ought 
flo  to  haye  instructed  the  jury.  If  this  be  ao,  whether  it  waa 
edected  by  ejectment  at  common  law  or  under  the  statute^  is 
^  wholly  immaterial ;  for  in  either  case  the  possession  of  Ifae  de- 
•  ieodant  would  be  rightful  as  ngainst  the  plaintiff.  It  is  fiot  pre- 
ter^ded  tli;it  a  re-entry  by  Mrs.  Hamilton  was  proved  by  any 
direc  I  evidence.  Can  it  be  presumed  from  the  farts  proved? 
Several  cases  have  been  cited  to  show  that  aUer  a  long'  posses- 
sion advisXSe  to  the  title  under  the  lease,  tlie  law  presiniK  s  a 
tegular  w-entry  by  the  lessor  at  common  law.  In  Jackson  v. 
Demaresii  (2  Coined  A  382^)  which  is  the  earliest  case  ifi  this 
court,  a  perpelual  lease  was  executed  in  1773,  rent  free  for  eight 
years,  and  ailker  that  at  a  rent  of  six  pounds  per  annum,  with  a 
clause  of  re-entry.  The  lessees  entered  and  remained  in  pos- 
session till  1778,  when,  they  went  to  Canada,  leaving  the  premises 
vacant.  In  1785  the  lessor  conveyed  the  premises  to  anotheri 
under  whom  Uie  defendant  held.  After  a  possession  of  fourteen 
years  under  that  title,  tlie  origuial  lessee  brought  ejectment,  and 
he  was  held  to  be  barred  by  the  presum[jlion  of  a  re-entry. 

In  Jacksoji  V.  Walshf  (3  Johti.  226,)  there  was  a  lease  for 
three  lives,  containing  a  clause  of  re-entry,  executed  in  1774, 
under  which  the  lessee  entered  and  possessed  until  17S2,  when 
he  died  in  possession.  His  widow  and  children  remained  in 
possession  jmtil  1792,  when  she  assigned  the  lease  to  one  Lyons^ 
who  entered  and  lemainad  until  Jone^  1796^  when  the  dete« 
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dant  entered  ofiikr  « ^Bieond  dAmse  «ftom  ^tiile  otigtmil  lessor. 

iRent  had  i)e€ii  p*iid  under  the  first  lensc  to  May  L  1783.  Some 
imperfect  evidence  of  a  re-entry  for  non-payniPiit  oi  rent  reserved 
by  the  tirst  leose  w.-re  p^ivcn.  The  m'li  wns  by  the'heire  of  the 
filsl  Ic^ee,  some  of  the  persons  on  Whose  li^es  the  estate 
'dqiended  beinff  alim  It  was  held  that  the  evidenoevof  <a  i^ 
mnUf  ia'intina  inMflkieiitffeuid  tfaat^the  iepflednime^Miiot^ 
iwiflieiwit  to  niiae  a  prennnjtioii'of  aiMDtiqr. 

Tbe  omcAr  of  tbe  ptmaa^B  1  wd  them'in  1779^  fof     life  of 

thfe  l€8see  and  his  wife,  at  a -rent  of  $82  per  ttnnum,  with  a 
clatise  of  re-entry  for  non^payiuent  of  rent  or  non-jK-rformanCe 
bf  coTenniits.  The  lessee  ent<»fpd  and  remained  in  possession 
until  1810,  when  he  left  the  possession  and  the  lessor  entered 
and  afierwaids  leased  the  land  a  seoond  timt,'to  the  defimdaht, 
:wbD-«nl»r6d  aad  mnfand  iii  ipdowMwm  ttnttl  -4hii  ink  Vras 
btougbl^ »  48dl.  The  wit  wis  bf  the  'origntol  Itmm,  He 
-faBd  '.gifw  'hit  'ooie  ilbr  <fae  'Mnt'due  Ifoy  '1}  '1809|  wirioh  'Wis 
tmpafd.  The  cooM  was  df  Itipnrion  ihdt  the  lapw  'of  'time  -was 
not  sufficient  to  raise  a  presumption  of  re-entry  for  non-payment 
of  rent,  <  iiiipr  at  comiiiou  law,  or  uuder  the  statute. 

The  facts  in  the  cr«?^  iiridpr  con5?idpmtinn  boar  a  near  reSem 
blance  to  those  in  Jackson  v.  WcUshy  above  relcrred  to.  Thew^ 
as  here,  the  tenant  died  in  actual  possession,  his  widow  coatin* 
ued  ^in  Meh  poSsessioo,  until  she  assigned  her  interest  to  a 
stranger,  who  took  possession  under  her  and  finally  took  a  con- 
veyance under  the  landlord,  there  bein^  from  ten  to  twelve 
years  rent  in  anear.  In  that  case  this  court  held  that  the  lapse 
of  time  alone  did  not  affi>rd  the  presumption  of  a  legal  re-entry. 
It  seems  to  me  that  tlie  facts  here  very  strongly  rebut  the  pre- 
sumption insisted  on,  of  a  re-entry  l)y  Mrs.  Hamilton,  Ix  fore  she 
(Conveyed  to  Cliilds,  and  that  they  tend  raliier  to  sliow  that 
Childs  went  into  the  possession  under  some  agreement  with  or 
pmpohai^  from  the  widow  (Vf  Coonley,  who  was  then  in  posses- 
sion in-subOidiBatioiiTto  the'tkle  of  •the  pMnlili;>the  faeir-at'iafW 
•eC  h«r  Mier,<and5hstbeiii|^  <lhlB  m  |xMeSsieii,*he4ool:  abos. 
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a  oondition  liroken.  I  do  not  see  that  Cbttds  or  tfaow  clainung 
under  him  ttimd  in  any  better  situation  than  the  widow  woidd 
have  stood,  if  she  had,  while  in  possession  before  a  le-entry  by 
lIis.  Hamilton,  taken  title  under  her.  (See  Phektn  t.  Kelly, 
Wend.  389.)  If  she  had  done  this,  it  conld  not  have  availed 
her  as  against  the  heir  at  law  of  Goonley,  without  showing  a 
re-entry  in  fact,  or  proving  facts  I'lom  whicli  tlie  law  would  pre- 
sume it,  before  the  conveyuiicu  of  the  title.  At  the  common 
law,  an  assignee  or  grantee  of  a  reversion  could  not  enter  for  a 
condition  broken  ;  for,  to  prevent  all  maintenance,  the  common 
law  did  not  allow  of  an  assignment  of  a  title  of  entry  or  re-cutry. 
(Cb.  LUt.  214 ;  1  Sound.  Rep.  287,  d.  N.  16.)  Lapse  of  time 
alone  is  not  sufficient  to  ptesiime  a  re-entry ;  it  should  be  connect- 
ed with  the  fact  that  the  tenant  had  abandoned  or  left  the  prem- 
ises va^t  lirith  rent  in  anear. 

That  the  plaintift  was  a  feme  covert  at  the  time  the  right  of 
re-entry  for  the  non-payment  of  rent  accrued,  is  immaterial. 
Laches  are  chaigeable  upon  the  grantee  of  an  estate,  subject  to  a 
oondition,  for  non-performance  of  the  condition,  even  though 
such  grantee,  or  his  assignee,  be  an  infant  or  feme  covert  (4 
Kmi';^  Com.  125 ;  Co.  Lilt.  240,  B.) 

I  am  of  opinion  ihal  thtne  was  no  error  in  the  niling  of  the  cir- 
cuit judge,  and  that  a  new  trial  should  not  be  granted. 

New  trial  denied. 


ftuCKttAN  99.  BrTAIT. 

Money  kiiowiaglj  leak  to  be  Btaked  on  tbe  evont  of  a  hone  nxt,  cimoot  be  iteoftr* 
ed  back. 

Motion  to  set  aside  the  report  of  a  sole  referee.   The  action 

■\vas  assumpsit  oil  llic  iiioiicy  counts.  The  principal  demand, 
and  tiie  only  one  which  the  referee  found  to  be  supported  by  tlio 
evidence,  was  lor  the  sum  of  six  hundzed  dollars  advanced  by 
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file  plaintiir  tft  the  defendant's  request,  whieh  the  plamtiff  paid 
to  a  stakeholder  as  a  bet  upon  the  resnlt  of  a  bone  nee.  The 
evidence  sopported  the  conclusion  that  the  plaintiff  made  a  bet 
of  $3000  on  a  trotting  match  to  be  ran  between  the  horses  Lady 
Suffolk  and  Americos,  on  the  Centreville  course  in  Queens  coun- 
ty, in  which  bet  the  defendant  was  interested  as  a  party  to  the 
amoLiiit  of  $600,  and  that  the  plaintiff  as  the  defendant  request- 
ed, advanced  that  sum  for  him  and  paid  it  to  the  stakeholder. 
The  bet  was  lost  niiJ  the  tnotiey  paid  over  to  the  winning  party, 
and  the  defendant  afterwards  promised  to  pay  it  to  the  plaintiff. 
The  referee  held  that  money  loaned  to  be  bet  or  staked  could 
not  be  recovered,  and  reported  in  favor  of  the  defendant,  which 
report  the  plaintiff  moved  to  set  aside. 

S.  SlevenSf  for'the  ptaintiC 

A,  C.  Bradhjfj  for  the  deiendant 

By  the  Courts  Beardslet,  J.  The  defendant,  as  the  evi- 
dence shows,  was  iiiic  rosted  to  the  extent  of  six  hundred  dollars 
in  the  bet  of  three  thousand  made  by  the  plaintiff,  it  hax^insr  been 
previously  agreed  between  them  that  the  plaintiff  should  make 
the  advance  of  the  six  hundred  dollars  for  the  purpose  of  tliis 
bet.  Upon  this  arraritrement  the  advance  was  made,  the  money 
being  placed  by  tbe  plaintiff  in  the  hands  of  the  stakeholder; 
and  the  question  presented  is,  can  the  plaintiff  recover  for  money 
so  lent  and  advanced  by  him? 

Perhaps  the  eireimistance  that  the  money  was  delivered  by 
the  lender  to  the  stakeholder,  and  not  to  the  borrower,  might 
disdnguish  this  case,  in  principle^  from  a  direct  loan  and  ad- 
vance of  money  to  the  borrower  personally,  to  enable  him  to 
make  the  bet.  But  if  such  a  distinction  oould  be  made^  I  <lo  ^ 
not  regard  it  as  material  to  proceed  upon  it  I  regard  the  case 
in  hand,  in  effect,  as  a  direct  loan  and  advance  to  the  defendant 
(or  the  express  purpose  of  making  the  bet ;  and  if  money  so 
loaned  is  recoverable,  this  report  should  be  set  aside,  and  one 
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should  be  made  in  favor  of  tha  f^WM^  to  the  ainoiioljof  mjk 
hundred  dollars,  and  interest 

Dbe  bet  wa»  clmly  iilegsL  wagons  botat  or  stakes 
tQ;dep6iid  upon.  any.  noe,  otj  upon  aay.gwaiiig  by  lot  w 
obanM^  Qt-  upon  wy.  lol)  chanoBi  camUy,  on  unkoavm  ok  oor*. 
tangent,  evepti  vliataiief i  afaail'  be  unlavfid*  idUooatiaflta  6r  oi 
OB,  aooouiifc:  oi'  any:  mooey^  of  •  proportyi  or  thing  in  adioiiian 
iii[«]fln4  bet  Of  atahe4  aNl  be  Yoid.»»  (1.  R:  &  66%  I  a)  II 
inakep  noe.diflbraiicethflt.the  face  mi  te^  off  on  aii;anthiajEMI 
oouna,  a»  that  In.  (^ueena county  wae;  the  fal  vaii  natwlth* 
standing,  illegal.   {Gibbms  v,  Gottvemeitri  1  Denif^  170.) 

The  English  stalLUc  of  9  Aiiue,  c.  14,  §  1:  which  has  been 
substantially  re-enacted  here,  (J:/?.  5*  663,  §  16,)  declares  thai 
all  securiiics  for  the  repayment  of  moiiey  knowingly  lent  for 
gaming  or  betting  on  g-^mes,  shall  be  void.  {^Cfiit.  on  Cont. 
712.)  It  has  been  held  that  as  this  statute  only  avoids  tlie  seen- 
riiy  given  for  money  so  lent,  the  horrower  is  still  liable  on  the 
contract  to  loan  and  boixoVi  and  which  may,  therefore,  be 
enforced  by  the  lender  in.an  aotipn  of  assumpsit  for  money  lent 
and  advanced.  {Bfifjwi$j^>  Wohmlm^^r^iV^'y  lUibi^t 

WtHenkQU^y^  Wofidt  liJ9i|p«  1|9»)  I»i».leile  cw  in  thiaoaw) 
tha  imenifCibieC  jneticeirainaykfidi.thAtiQiivt  aieiuile  beitu^ 
and-ganiog"  wotfucthorthaii  theiSnglish,  and 'that  aince  itf 
passage  he  did'*' not  see  fbow.iiiooey  knowingly  lent  for  the  pjur* 
paea  of  bettingr  or  gaming"  could  ^^be  recovered  from  the  b^r 
rower."   {Peck  v,  Briggs,  di;(  id^U,Maf,  term$  1846.)  (a) 

However  this  may  be  upoii  the  words  of  the  statute,  it  seems 
now  to  be  en tirtly. settled  in  the  English  courls  tiiai  ihe  case.s  I 
have  referred  to,  so  far  as  they  sanction  the  doctrine  that  mooeiy 
knowingly  loaned  tor  an  illegal  pur|)ose  may  be  recovered  by 
tha  lender,  oaonot  be  svistained.  They  weRk  expressly  repudi- 
ated in  the  casfi  of  McJ^itlft^l  v»  Hobinson^  which  was  decided 
in.thft  o«uilior.ei»beq|i«ri  in  183a  (3  3/^^  ^434.)  That 
va^Wiactioiij  of  MUivvpii*  htongbt-  by  the  lender'againat.  tb» 
■  ■  1          i  J .  ^     -J-  . —  ■  -' 


llOGUBSrKRi  OCTOBER,.  184&  ^g(, 

borrower,  to  recover  for  money  lent  to  game  with  at  an  illegal 

game.  The  court  held  that  the  action  could  not  be  maintained 
Lord  Abinger,  C.  B.  in  giving  the  opinion  of  the  court,  referred 
to  the  case  of  Caiman  v.  Bnjce,  in  the  king's  bench,  (3  B.  ^ 
Aid.  179 directly  in  point;  and  having  reviewed  the  cases 
from  Strange,.  Wilson,  Bdrrow  and  Espinasse,  which  were  cited 
om  the  aigument,  aDd  to  which  I  have  already  referred,  cloeed 
his  opimon  in>t]ne»'wi(nd»--^<  Wfrthetefoie  think^  that  netwitik- 
slandiog  these  authorities^  (he  money  lent  cannot  he*  recovered ; 
for  it  is  lent  for  the  express  purpose  of  a  violation  of  the  law, 
and  enabling  the  borrower  to  do  a  prohibited  net ;  and  the  prin- 
ciple is  now  distinctly  laid  down  in  the  cage  above  cited,  and 
may  be  considered  as  finally  settled,  that  money  so  lent  cannot' 
be  recovered."  Other  cases  are  equally  direct  and  explicit  on 
the  point,  and  it  maybe  regarded  as  entirely  at  rc?^t  in  tln^  Kng^ 
lish  courlB.  (Langton  v.  HugkeSf  1  M  ^  S.  593 ;  The  Oaa 
lA^  4r  CokB  Onnf^  Y.  Twrnw^  B  Bimg.  N.  <X  666; 

Begni^  y,  Afmiui§adf  10  Buig.B,  lOT;,  Gftit  en  Cant: 
m,  714)  t 

It  was  unkwful  in  this  case  to  make  the  bet,  and  not  less  so 
to  fuiTiisli  the  money  for  that  purpose.  No  cause  of  action  can 
arise  in  favor  of  a  party  to  an  illegal  transaction,  nor  will  the 
law  lend  its  aid  to  enforce  a  contract  which  is  in  conflict  with 
th»  tanaM  or  the  policy  of  a  statute.  The  referee  decided  cor*  ' 
leotly/ourthle'^ppfliVAnd^he^raotioii  to  «Bt«side  lhe;i«porl  mnst^ 
betdeoM.' 

Motistt  doniedi 
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Ka8T  vs,  Kathean  and  Doolittlb. 

Where  a  suit  is  brought  on  a  contract  not  negotiable,  by  an  iissignc^  in  th"  name  of 
the  original  creditor,  and  the  defendant  lias  a  larger  demand  against  the  assignof 
ivhich  u  of  a  character  to  entitle  it  to  be  aei  off  against  the  demand  sued  on,  such 
wt«iC  em  onlj  bs  nmde  to  lh»  inioiint  of  the  plaintiff'a  dibl»  ud  no  judgmoit 
fnf  •  ImIumw  0UI  bo  nndond  ogoinit  Ibo  ploifitiiK 

Where  a  justice  of  the  peace  lewlen  judgment  in  Uent  of  o  ddmdonti  fvr  «  MM 
m^udged  to  Le  due  him/nm  the  plaintiff  and  for  costs,  in  a  case  whcio  Iho  judf- 

ment  should  have  been  pmrmlly  for  thf*  drffnHrjnt  with  rn^tf.  ih'^rommnn  pim 
should  reverse  the  erroneous  part,  and  atTiriu  thr  iu(l:;nicnt  as  to  the  residue. 
And  where,  in  such  a  case,  the  common  pleas  on  ctriuH  ari  rendered  a  general  judg- 
ment of  nvenal,  that  judgmeat  WM  nvansd  ■mi  tiiif  eooit  Nadotd  aneh  a 
judgment  M  the  eoomton  fbos  ought  to  hato  giton,  donying  cotti  to  atlier  partj 

♦ 

Error  to  the  Herkimer  G.  P.  Eatheni  and  Doofitde  sued 
East  before  a  justice  of  the  peace  to  recover  the  amount  of  an 
account  which  acemed  in  1843  and  1S44,  amountinff  to  $32,81) 

which  was  proved  on  the  trial.  The  defendant  offered  to  set 
off  the  amount  of  a  note  made  by  tiie  pluinliirs  m  Febniary.  1844, 
payable  to  A.  Hill  or  bearer,  for  f  37,  with  interest.  On  the  part 
of  the  plaintiffs  it  was  shown  that  thf^y  failed  in  business  in  Jan- 
uary, 1845,  and  mnde  n  li^eneral  r\ssi::;ninetit  m  trust  for  their 
creditors,  and  that  this  suit  was  prosecuted  by  Uie  assignee,  and 
also  that  the  defendant  purchased  the  note  of  the  payee  after  the 
aasignmpnt  was  executed  ;  and  some  slight  evidence  was  giTen 
that  when  he  so  purchased  it  he  had  notice  of  the  assignment. 
The  justice  gave  judgment  for  the  defendant  for  ^13,  being 
the  balance  of  the  note  after  deducting  the  acconnt,  together 
with  the  costs  of  suit.  The  common  pleas  reversed  this  judg- 
ment  on  eerf tornr^  and  the  defendant  brought  error. 

C  Crray,  for  the  plaintiff  in  error. 

Y*  OiMn^  fat  the  defendants  in  error. 


Digitized  by  Google 


ROCHESTER,  OCTOBER,  1840.  345 


Kaft  9.  KfttlMm. 

By  the  Court^  Jewett,  J.  The  defendant's  right  to  make 
the  sct-otr  (]i|iended  upon  the  question  whether  he  purchased 
the  note  without  notice  or  a  knowledge  of  the  assignment.  No 
direct  evidence  of  notice  was  given  \  and  if  it  be  admitted  that 
the  justice  might  have  anived  at  the  conclusion  that  he  had 
notice,  from  the  evidence,  still  the  point  was  left  so  douhtfiil  that 
a  judgment  either  way  could  not  with  propriety  have  been  dis- 
turbed by  the  court  of  review.  It  follows  that  the  'conunon 
pleas  were  not  warranted  in  reversing  the  judgment. 

But  the  justice  not  only  allowed  the  set-ofF  to  the  amount  of 
the  plaintiffi*'  demand,  but  gave  judgment  lor  the  defendant  for 
tfie  balance  of  the  note.  I  do  not  see  how  this  can  be  sustained 
under  the  statute  relating  to  set^&  The  statute  proviih  s  that 
in  suits  upon  contracts^  other  than  negotiable  paper,  which  have 
been  assigned  by  the  plaintiff,  a  demand  against  the  plaintiff 
belonging  to  the  defendant  before  notice  of  the  assignment  may 
be  set  off  to  the  amount  of  the  plaintiff's  debt.^  (2  R.  8. 234, 
h  50,  sub.  8.)  A  subsequent  section  declares  that  no  judgment 
shall  be  rendered  aguiiist  the  plaintiff  for  a  6a/a7/C(?, "  when  (he 
contract  which  is  the  subject  of  the  suit  shall  have  been  rLssii^n' 
ed  before  the  commencement  of  such  suit,  nor  for  any  balance 
due  from  any  other  person  than  the  plaintiff  in  the  action.*'  {Id* 
p.  235, 1  52.) 

The  demand  having  been  assigned  before  t&e  commencement 
of  the  suit,  although  there  was  a  balance  due  from  the  plaintiffs 
to  the  defendant  for  the  amount  ibr  which  judgment  was  ren- 
dered in  his  favor,  yet  the  jnstiee  was  not  euthorized  by  the  pro- 

visioDs  ot  the  slaLule  lo  rciidrr  a  judirnient  against  the  pluiiUilTs 
for  till'  amount.  He  should  liave  rendered  a  judgment  irenerally 
for  the  defendant  for  his  costs  of  defence.  What  remedy  a  de- 
fendant has  under  such  circumstances  to  recover  the  balance 
doe  to  him  over  the  plaintiff's  debt  is  not  very  apparent.  None 
is  provided  by  statute. 

But  I  think  the  common  pleas  ened  in  reversing  the  entire 
judgment.  It  should  have  been  affirmed  as  to  the  costs. 
Although  erroneous  as  to  the  amount  of  debt  adjudged  to 
tlie  defendant,  it  consisted  of  distinct  parts,  and  was,  there* 

Vol.  IU.*  44 


Digitized  by  Google 


CA8M  W  TU'  aUPftBMH  OOBRT. 


iiM^  onpobie  of  beiii|^ievdr80d  as  to  oae  p^i  and  offinned  as 
to  another.  The  power r  to  lender  enoh  jwdgisQ^ <3n  certiorari 
is  expressly  conierred  on  the  coHunon  pleas*   (2  R.  S.  267 ^ 

ment  off  iIm  commMi  <plee»iQiiiiti  tbefafix^  boiwrersid  ^ .  and  «a« 
«hi»cotirt  18  to  raider a  jipdi^iic  at'ilierooiulbeloW'Sbould 
hm  gtveo^  that  pait  ol  the  judgmentfof  tho  joetloo  !&  whioh  it 
Wttt  adjudged  that  the  defendant  leoow  against  the  fjlaiot 
tiffin  1  ?y  damagee  must  be  leraeed,  and  it  inusi  be  affirmed  as 
to  the  residue,  without  costs  to  either  gafly  ia  the  court  of  com- 
mon .picas,   (2  i?,  S.  2^7,  j  162.) 

Judgment  reversed. 


EBBi«HOLT»eit»  Bteuau 

Ir  slander  for  words  set  forth  in  the  declaration  in  Encli<;h,  tht  plainliff  CMIM^'nt 

general,  give  in  evidence  words  spoken  in  a  foreign  tongue. 
But  if  foreign  words  were  ipokcn  at  the  sanM  time  with  the  English  words,  iho  for. 

XDSX  may  be  given  in  ondcnee  in  connection  with  the  hiUer,  to  ehov^  what  cbwi^ge 

H>ngei  tmnal  b>  giiwa  far,  mg^-spdii  after  \\m  fmmmmamX  et  Ui>jait»  o» 

for  words  not  alleged  in  the  declaration. 
Id  dander  for  words  not  actionable  per  se,  in  oonseqnenoe  of  the  speaking  of  which 
it  is  alleged  th.it  a  third  person  acted  iti  a  pirticular  manner  by  which  the  plain- 
tifT  was  damnihcd,  it  muji  be  shown  thai  (fn"  u  onis  u  crc  sfokr  n  in  tho  presence 
of^eh  p^rm>Otor  it  rauat  in  •omoolher  way  appear  that  the  speakjof  of  tho  wolds 

wn  t\»Mam  «f  tlie  ecMsqanitial  it^fny  alleg^. 
Vltion  fvdi  vovdi  an  qMkan  ia  the  beiuiiif  of  «oe  who  imioeMUy  icpctta  than  to 
«oolh«r,  whoa1lM«bf  iaiaencadtowithhoMJ^  thtplualtffsoineadfaBlif* 
whteb  he  would  iHhwwiai  hun  f  waliil  Mm,  Hii>  m0tm  will  U  slilisd  AiH*. 

bh.   Per  Beardslet,  J. 

OlhcTwisK!,  if  the  repetition  of  tfi<»  words  was  itself  slanderous,  and  the  injorj^wv. 
occasMned  in  part  by  such  second  alandtf.    SenbU.   Per  B£ari>sley«  J. 

Slander  fried  before  Paskeb,  C.  Judgey  at4he  Albany  cis- 
null  in  Apiil,  184ir  The  declatation  alleged  that,  thetdeftn- 
dant  had'chai^ged  the- plaintiff'^  rwife  with  incontinenee  belbn, 
bwmaiiiagyi' with  the  plaintifl^and  set  forth  special  damages^ 
iliiwplyj  that  iacoQseqnence-  of  the  epealdng  of  Ibe  wosdt  tha« 
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Ke«^nhr)lts  r.  BeckcT. 

wife  of  the  plaintiflf  had  become  sick  and  disabled,  whereby  the- 
piftintiff  had  lost  lies  seirices ;  and  also,  that  by  m«ai>s  thereof 
one  Ghristopher-KeeiihoUs,  who  had  been  acciistoined  to  supply 
and  would  have  Mipptied'tho  plaiotiff'  with  pvomoss^  gratui» 
toady,  ceased  'to  do  aot  Flea,  not  gattty. 

On  the  trial  the  plaintiff  pioved  that  the  d^fendmt  had  spokeK 
some  of  the  words  charged  ih  tha  deelaTation,  o»  soferal  oe6a> 
sions.    On  the  cross-examination  of  the  planUiir's  witnesses,  it 
turned  out  that  some  of  the  words  proved  were  s[>ol{en  in  the- 
Dutch  language,  and  f-onie  of  them  after  the  commencement  of 
the  suit;  but  inddpendently  of  these,  thus  explained,  the  proof 
shewed  words  answering  to  those  laid  in  the  declaration  spokent 
before  the  suit  was  commenced.  To  proye  the  special  damages 
the  phitntiff'called  GKristepher^KesaholtS)  his^  iktheri  who  testi- 
fied that  he  hod  heard'that  the  charges  in  qnsstion  had  beeii; 
made  by  the  defendant^  against '  the-  plainttflPtt  wife ;  that  before 
that  time  he  httd4)een  inthe  habit  of  supplying  the  plaintiff  Witb^ 
provisi oiiij  wiiliout  cliurging  him  any  tbing,  but  that  after  he  had 
heard  these  charges,  he  told  the  plaintiff  that  whatever  he  had 
of  him  he  must  pay  for,  and  that  he  afterwards  supplied  him 
with  vegetables,  which  in  consequence  of  the  slander  be  com* 
Helled  him  to  pay  for,  which  he  should  not  have  done  had  it  nol» 
been  for  the  slander.  The  plaintiff  also  gavo  evideneo  to  show* 
that  his  wife  had'  been-  injuriously  afoted  in i bet  bsalth  and^ 
spirits  in  conssqnence  of  *^  the  atorisf,^  and  did  iiot  attend  to  Ixh 
siness  as  she  had'befhredenet 

The  defendant  moved  lor  a  nonsuit,  on  (lie  grounds  1.  That 
no  words  such  as  those  charged  in  the  declaration  were  proved 
to  have  been  spolien  by  iho  defendant  before  the  commencement 
of  the  suitj  and  2.  That  masmuch  as  it  was  not  shewn  that  the 
witness  Keenholts,  or  the  plaintiff^  wife,  had  heard  the  slander- 
ous words  uttered  by  the  defsndanty  Of  hadbeeft  infotmadiof 
tfaem  by  any  person  who  had  heard  them  fiom  him,  it  did  noC^ 
appear  that  die  alleged  damages  were  a  consaquenoo'  of  the 
slander;  The  motion  was  dented,  and  the  defiindant  esoeptsdj 
The  judge  charged  the  jury,  1.  That  although  the  plaintiff 
could  not  in  this  action  recover  for  the  injury  to  the  character 
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of  his  wife,  he  was  entitled  to  compensatloD  for  the  injuiy  to  fail 
own  feelings,  as  well  as  for  the  pecuniary  loss  alleged  in  die 

declnmtion  ;  2.  That  if  the  action  was  sustained  by  proof  of 
soiiKi  of  ihc  \\  ords  charged  in  the  declaratioM  in  iheEnglisli  Inn- 
glinfo  before  suit  brought,  and  of  the  alleged  special  damages, 
the  jury  had  a  right  to  take  into  consideration  in  aggravation  of 
damages  the  words  spoken  in  Dutch,  and  also  those  spokeH 
since  the  commencement  of  the  suit ;  but  this,  he  said,  could  not 
be  done  unless  the  action  had  been  sustained  by  the  proof  first 
mentioned*  The  defendant  excepted  to  the  charge  and  the  jury 
found  a  verdict  for  the  plaintiff  for  $600.  The  defendant  moves 
lor  a  new  trial  on  a  bill  of  exceptions. 

D.  Wriglit,  for  the  defendunt.  1.  The  special  damages 
proved,  lind  no  neccssan''  connpction  with  the  words  spoken  by 
the  defendant.  Neither  of  the  persons,  ou  whom  the  charge  is 
said  to  have  operated  so  as  to  produce  an  Injury  to  the  plaintiff 
heard  the  words  spoken  by  the  defendant ;  nor  were  they  proved 
to  have  been  communicated  to  either  of  them.  To  connect  the 
slander  with  the  special  damages  it  must  have  been  heard  by 
the  persons  whose  conduct  or  condition  is  supposed  to  have  been 
affected  by  it.  (  Ward  v.  Weeks,  7  Bing.  211.)  2.  The  judge 
erred  in  directing  that  damages  miglit  be  given  on  account  of 
the  plainud  's  injured  feelinijs.  {Cowdair.  Wriefff.2A  ^Vcnd. 
429.)  Neither  the  words  spoken  in  the  Dutch  language  nor 
those  spoken  aAer  the  commencement  of  the  suit,  furnished  any 
legal  ground  for  increasing  the  damages.  {jRooi  v.  Lowndes,  6 

A  TT.  PsdGrAoffi,  for  the  plaintiff. 

• 

By  the  Courts  Beardslky,  J.  In  slander,  as  in  other  ac- 
tions, the  plaintiff  must  prove  his  case  as  stated  in  his  declara- 
tion. If  he  count  upon  words  in  the  Enelisb  Innguntre,  he  can- 
not support  his  action  by  proof  of  like  words  spoken  in  another 
tongue.  It  must  also  appear,  in  every  case,  that  the  cause  of 
•etion  preceded  its  commencement.  Henc^  in  slander«  the 
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i  words  complained  of  must  have  been  spoken,  and  if  special 
damages  are  material  lo  be  shown,  tlieymust  have  arisen  before 
suit  brought.  These  are  familiar  principles,  which  need  QO 
reference  to  authority  for  their  support. 

Various  words  were  proved  to  have  been  spoken  by  the  de- 
fendant in  this  case,  some  in  Engl ishaad  some  in  Dutch ;  some 
spokeD  before  aad  some  sioce  the  oommencement  of  the  suit 
Without  adverting  particularly  to  the  evidence,  I  think  theie  was 
such  proof  of  words  spoken  before  suit  brought,  in  the  English 
tongue,  and  corresponding  with  some  of  those  stated  in  the  dec- 
laratioUj  as  in  that  particular  respect,  to  cariy  the  cause  to  the 
jury,  and  that  the  judge  was  correct  in  rcfus  iif^  to  nonsuit  the 
plaintiff,  on  the  g^round  that  such  evidence  had  rjot  been  <;(iven. 

But  the  judge  charged  the  jury  that  if  the  action  was  other- 
wise proved  they  "had  a  right  to  take  into  consideration,  in 
aggravation  of  damages,  the  words  spoken  since  the  commence- 
ment  of  this  snit,  and  the  words  spoken  in  the  Dutch  languaga** 

So  far  as  respects  the  Dutch  words  spoken  at  the  same  time 
with  the  English  words  counted  upon,  and  proved  to  have  been 
spoken  before  suit  brought,  they  were  undoubtedly  admissible 
in  evidence,  as  part  of  an  entire  conversation,  and  material  to 
show  what  charge  the  defendant  really  intended  to  make.  But 
Dutch  words  uttered  at  another  time,  whether  before  or  after 
suit  brought,  should  not  have  been  received  in  evidence,  and 
*  none  of  them  constituted  any  ground  for  giving  aggravated 
damages.  They  were  not  set  out  in  the  declaration  as  grounds 
of  action,  nor  were  they  proper  to  show  the  malice  of  the  de- 
fendant This  was  so  held  in  Root  v.  Lowndes,  (6  Hill,  518,) 
which  in  principle  is  like  this  case.  It  will  be  observed  that 
none  of  these  words  were  actionable  y/cr  sc,  and  so,  unless  spe- 
cial damages  resulted,  they  could  in  no  case  constitute  a  ground 
for  giving  any  damages  whatever.  If,  on  the  oiliei  hand,  spe- 
cial damages  bad  thus  arisen,  the  plaintitl*  might  bring  a  new 
soit  for  the  injury,  and  in  which  he  would  be  entitled  to  full 
reparation  for  the  wrong  done  to  him.  If  this  independent  cause 
0f  action  was  a  ground  for  giving  aggravated  damages  in  the 
cauw  on  trial,  it  is  manliest  the  defendant  might  be  doubly 
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punished  and  the  pkUitiff  ctoubly  compentated  for  the  lame 
^wfiigful  flol^«  xesuU  in  no  ctse  admissible.  lo  Ihis^part  of  the 
ciuorge  itify^thevdorei  obvious  thit  the  jury  ^em  wiOQgly<ift» 
structcd. 

The  tame  pbjectidlDS  -tip^  ^th  full  fince  to  the  'EogliBh 
words  wpoHun  «unse  the  commeuiBeineiit  of 'the-  edit  l£'n6i§A- 
lowed  by  speetal  demages  the  wofds  were  ttidevmnt;  but  if 
tmh  damages  iiesulted -a  new  aisKion  wes  the  proper  ooUMb. 
^he  ceeeof  ^Haot'^^'LoumdM  kdeemre  on'thi»partof  the  ease. 

As  a  new  trial  must  be  had  for  misdirection  on  the  question 
■of  damages,  it  is  uol  su icily  necessary  to  advert  to  oilier  points 
made  on  the  trial  or  the  nreument  of  ilie  cause.  Some  of  these 
are  too  plain  to  n  tiuiie  discussion,  while  others  arc  founded  on 
evidence  very  imperfectly  stated  in  the  bill  of  exceptions,  or  are 
so  expressed,  as  on  one  groimd  or  the  other,  to  be  veiy  liable  to 
nissppivheiiuon.  I  eball,  theiefore^  nmke  but  a  few  additional 
MggestioBs  'upon  the  cm  sb  bow  presented,  end  leave  other 
questionB  to  be  decided  es  may  faMkfter  become  neeesBaiy. 

>I  have  already  obserred  that  there  w^n  - evidence  for  the  jury 
that  some  words  eoonted  upon  were  spoken  in  Boglish,  as  sta- 
ted in  the  declaration,  before  the  action  was  eomraenced,  and 
that  the  motion  'for  a  nonsuit  finmded  on  a  supposed  want  of 
siieh  evidence,  was  eorresdy  denied.  But  none*  of  these  wotds 
were  actionable  per  sc ;  it  was,  therefore,  necessary  for  the  plain- 
tiff to  prove  that  special  damage  had  been  caused  by  tiie  speak- , 
ing  of  these  words.  The  declaration  sets  out  the  words  alleged 
to  have  ten  spoken,  and  that  the  particular  injuries  stated  had 
been  caused  thereby,  nnd  it  was  indispensable  tliat  both  allega- 
tions should  be  established  by  the  proof.  The  words  must  be 
"proved ;  and  it  mustaieo  be  shown  that  the  special  damages  were 
Mtfsed  by  the  speokin^  of  these*  words.  .This  was  the  giM  of 
^the  -ttetkm ;  and  the  oonneetion  between  the  words  -  spoken  and 
<tkis  alleged  injury,  shdidd  not  be  lelt  to^vagoe  idleience'or  'oon- 
'  jetetors,  but  should  be  4hdwn  affirmatively  und  clesrly  by  the 
ovidtfnee  Inthe  €ase. 

Gmnting  ^ihdt  >lhe  Imo  of  a  gratuitous  Iwnifit  wfaU  ^oidd 
/olhais»imlim(bSiii 'Mowed  < (At      plaintiff,  or  Ae  imMilf 


uiyiii^ed  by  Google 


I 


ftOCHfiSTBR,  OCTOBER,  1840. 

Keenbotta  v.  Becker. 

of  1)18  wife  to  attend  to  the  domestic  concerns  of  his  househoJd, 
na  pecuniary  damage  for  wiiich  an  action  like  this  may  bo 
sustained,  still  it  is  by  no  means  cl(  ar,  upon  the  evidence  inihis 
case,  that  such  a  right  of  aotion  was  shown. 

it  cannot  be  prctenderl  upon 'the  evidence  that  any  of  flie 
imtdM  tptAsask  hjr^he  defendant  weie  spoken  in  the  heating 
<3ltiHlD|>herKMho]^orerthe'plaintIff^^^  ,Thefii8t,tbei»t 
ibre,  did  ndt  wicfahold  k»  hom/tf  in  eonMqiieiKe  df  any  thing 
•lie  -had  personally  heard  the  defendadt  eay,  nev  Ms  the  wife  of 
the  plaintiff  made  sick  or  enfeebled  by  what  the  defendant  "had 
said  to  her  or  in  her  presence.  She  had  hoard  stories,  and 
Christopher  Keenholts  had  heard  o(  6-la?iders  by  the  defendant ; 
but  whether  Uiese  stories  and  slanders  were  the  English  words 
pcoved  to  have  been  spoken  by  the  defendant  before  suit  brought, 
or  were  founded  on  these  words,  washy  no  means  clearly  shown 
by  the  evidence.  The  plaintiff  was  certahity  bound  lo  dhow 
the  eottneetion^-as>can8e  and  eAct^-lietween  these  wovds  and 
the  consequential  injaries  alleged ;  and  this  rihoidd  have  been 
shown  by  soeh  'e^enee  as  to  jnstify  the  jury  in  "finding  the 
truth  of  the  matters  so  averred  in  the  declaration.  The  evidence 
as  stated  in  the  bill  of  exceptions,  is  in  these  respects  exceedingly 
va?ue  ;  bnt  the  objectjon  may  not  have  been  disimctly  taken  on 
,  the  trial,  and  therefore  the  evidence  may  not  be  fully  stated*  1 
*  advert  to  it  as  a  material  point  in  &e  case^  and  tieiefore^ae  tb 
be  net  and  diqioeed  of  cm  amother  trial. 

WeiiGednot  :nowsa(yhwfer,if  aftftn,tiieiC88e<df  Wardt, 
WiBdcSf  (7  Bing.  211,)  idiottld  be  loHewed.  Thai  was  an  ne* 
tion  of  slander,  and  was  finally  disposed  ^f  on  the  grotmd  of  a 
variance  between  the  special  damages  slated  in  the  declaration 
and  tfiosc  offered  to  he  proved  on  the  triftl.  The  declaration 
alleged  that  in  consequence  of  the  slanderous  words  spoken  by 
the  defendant,  one  John  Bryer  refused  to  trust  the  plaintiff.  On 
the  trial,  the  plaintiff  offered  to  prove  that  the  -defendant  spoke 
4bm  wovds  as  alleged,  althongh  they  were  not  eo  epoken  in  the 
pgeamKB  or  henrmg  of  Bryer,  hot  had  been  ooommnioirted  to  bhu 
iiB  to  rtatemem  ef  Ihe  defendant,"  by  one  &ryee^  wlio  beMrd 
ilwitimiiiiiil  by  the  defendluM,«nd  thaft  Bryer  tfcetcttponttihBed  lb 


Digitized  by  Google 


CASES  IN  THE  SUPREME  COURT. 


trust  the  plaintiff.  This  evidence  was  rejected  by  the  judges  aii& 
the  plaintiff  was  nonsuited.  On  a  motion  for  a  new  trial,  Chiel 

Justice  Tiudal,  after  stating  the  case  said  ;  "the question,  there- 
fore is,  wiiether  the  special  damage,  which  is  the  gist  of  tiie  ac- 
tion, has  been  proved  as  it  is  alleged,  or  whether  there  is  a 
variance  between  the  allegation  and  the  proof."  And  the  court 
hehl  that  as  the  words  were  not  spoken  to,  or  in  the  presence 
of  Bryer,  nor  communicated  to  him  by  the  direction  of  the  de- 
fendant, but  by  the  voluntary,  unauthorized  act  of  Bryde,  who 
was  present  when  the  defendant  spoke  the  words,  the  allegation 
of  damage,  as  stated  in  the  declaration,  would  not  be  sustained 
by  the  proof  offered.  "  No  effect  whatever,"  it  was  observed, 
"followed  iVuiii  the  lliiL  speaking  of  the  words  to  Bryce  ;  il" 
had  kept  them  to  himselfj  Bryer  would  still  have  trusted  the 
plaintilT.  It  was  the  rejMiliiioM  of  them  by  Bryce  to  Bryer,  which 
was  the  voluntary  act  of  a  free  agent,  over  whom  the  defendant 
had  no  control,  and  ibr  whose  nets  he  is  not  answerable^  that 
was  the  immediate  isause  of  the  plaintiff's  damage." 

Although  this  case  was  decided  mainly  on  the  ground  of  va* 
nance,  it  must  be  conceded  that  it  gives  countenance  to  the 
position,  that  under  no  circumstances,  whatever  form  of  plead- 
ing may  be  adopted,  is  the  defendant  liable  for  consequential 
damage  arising  from  words  spoken  by  himself,  unless  the  jier- 
son,  by  or  through  whose  act  or  agency  the  damniie  arose,  was 
present  and  heard  the  words  as  originally  spoken  by  the  defen- 
dant, or  unless  the  words  were  communicntcd  to  such  person,  at 
the  request  or  by  the  authority  of  the  defendant  himselfl  I  must 
admit  that  I  am  not  prepared  to  go  to  this  extent  Where  slan- 
derous words  are  repeated  innocently  and  without  an  intent  to 
de&me,  as  under  some  circumstances  they  may  be,  I  do  not  see 
why  the  author  of  the  slander  should  not  be  held  liable  for  inju- 
ries resuiiing  from  it  as  thus  repeated,  as  lu;  would  be  if  tliese 
injuries  had  arisen  directly  from  the  words  as  sj)ukeu  by  iiinv 
self.    A  different  rule  should  perhaps  govern,  wliere  the  repe- 
tition was  itself  slanderous,  and  the  injurious  consequences 
axose,  in  part  at  least,  from  the  second  slander.  But  this  dls-  - 
tuiction  18  not  material  in  the  case  now  before  the  coiirli  tat  it 
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dQ08  not  appear  how  the  slanderous  words  proved  to  have  been 
l|N^n  by  the  defendant  before  suit  brought,  were  communica- 
ted to  Christopher  Keeuholts  or  the  plaintiff's  wife,  if  indeed 
they  were  in  any  manner  informed  that  such  words  had  been 
uttered  by  the  defendant.  When  these  material  (acts  are  estab- 
lished, as  they  may  be  on  another  trial,  it  will  be  in  time  to  pass 
upon  the  case  of  Ward  v.  Weeks,  as  an  authority  to  be  follow- 
ed; but  as  the  case  in  judgment  is  now  circumstanced,  no 
opinion  in  regard  to  that  case  is  intended  to  be  expressed. 

New  trial  granted. 


POSTLCT  VS,  MOTT. 

It  ii  not  vmtmuj,  to  wnturt  the  Mncnding  <rf  ufottea  m  n  toidisrllMTaidietto 

the  ffood  coants  of  a  declaration  containing  good  and  btd  oounts,  tbttt  thf  evidence 
ihouJd  be  applicablo  exclusively  to  the  good  coants.  It  wilt  he  so  aineDded*  i£ 
ihf.  evidence  wm  a{>])!icah!e  m  well  to  the  good  as  to  the  bad  counts. 

Where  the  judirc  cerlificd  a  portion  of  the  evidence,  by  which  it  appeared  that  tcati- 
mooy  had  been  received  which  woa  only  admissible  under  a  bad  count,  the 
amcBdiMiit  was  leftned,  thoogh  the  judge  Imd  given  «  eerti6eeto  that  all  the 
evidence  waa  applteable  to  all  the  eounta. 

Where  there  waa  a  general  ver^etopon  a  deebialion  haling  ahad  ooirotwUh  othen 
iphtch  were  good,  the  Coort  arrested  the  judgment,  but  allowed  a  9«mn  4$  mUQ, 
Vfou  the  plaintUr'a  pajuif  the  ooeta  of  the  trial  and  of  the  motion. 

Motion  in  arrest  of  judgment.  Tho  declaration  contained 
six  counts  for  verbal  slander.  Not  guilly  was  pleaded,  and  the 
plaintiff  had  a  verdict.  The  plaintiff's  counsel,  in  opposing 
this  motion,  produced  the  certificate  of  the  circuit  judge,  from 
whicli  it  appeared  that  no  evidence  was  given  upon  the  third 
and  fifth  counts  of  the  declaration^  and  that  the  evidence  appli* 
cable  to  the  fourth  count  was  withdrawn  before  the  cause  was 
submitted  to  the  jury.  He  also  certified  that  all  the  evidence 
given  on  behalf  of  the  plaintiff  would  apply  as  well  to  the  first 
and  sixth  counts  as  to  the  second.  The  judge  also  furnished  a 
copy,  certified  by  him,  of  the  minutes  of  the  testimony  of  one 
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of  Ui6  plaintiffs  witnesses,  who  sworn  Ibftt  he'  heiurd  the  iteSa** 
daat  q^eak  tfao  alkged  slandmia  wc»da  aet  Ibrth  ia  thai  aaeooii 
oounl,  which  vaia  aaaaDtially  didemnt  ftom  Uioaa^  laid  ia  tbe 
other  coimtB.  The  oonrt,  by  the  application  of  frmiliar  priaei 
pies,  eama  to  the  eonelusioR  that  the  seoond  count  waa  had  in 
substance;  and  so  much  only  of  the  case  is  considered  material 
to  be  reported  as  relates  to  the  iurthei  questions  arising  upua 
the  motiiou. 

A.  C.  Bradleifi  for  the  defendant,  insisted  that  the  testunony 
certified  vas  not  applicable  to  the  good  counts. 

N.  JERU  Jr.f  for  the  plainti^  asked,  in  case  the  judgment  should 
he  anested,  that  a  venire  de  novo  might  be  awarded,  and  cited 

Hopkins  v.  Beedlcj  (I  CaincSj  347, 319 ;)  Barries'  Notes^  478; 
Eddowes  v.  Hopkins^  {Doug,  376 ;)  Grant  v.  Astle^  {}d.  730.) 

By  the  Courts  Jewett,  J.  The  general  rule  is,  that  when 
one  of  seTeral  counts  is  bad,  and  n  general  verdict  is  rendered, 
the  judgment  will  be  arrested.  ( GMa  v,  Dmoe^  5  Cowen^  603.) 
But  if  the  record  can  be  amended  by  the  notes  of  the  judge,  as 
as  to  apply  the  wdict  to  the  good  oomiti^or  if  the  deftoibetfae 
result  of  a  clerical  mistake,  or  the  like,  in  wbieh  ease  the  court 
will  amend  it,  the  motion  will  be  denied.  {Stafford  v.  Green, 
1  John.  505;  Highland  Turnpike  Co.  v.  McKean^  11  id,  99; 
Cooper  V.  Bissell,  16  id.  318 ;  Nnrris  v.  Durham,  9  Cmaen^ 
151;  Sayer  v.  Jewett,  12  Wend,  135;  2i?.  S,  425,  j  7;  The 
Union  Turnpike  Ckk  T.  JemkmB^  1  Caines^  392;  Hapkinm  t. 
Beedle,id.UT.) 

The  nil*,  whioli  piaTajb  ia  the  ooart  of  kiiig'&  toeb,  ha 
England,  in  ngnvd  to  aoMadlng  a  Tsrdiot  by  the  boIbs.  oH  tba 
judge,  diftia  Iron  that  by  whiohthis  oourt  is  govamed.  Thess^ 
if  there  was  any  evidence  which  applied  to  the  bad  counts,  the 
verdict  cannot  be  aiiicndcd.  Here,  if  tlie  evidence  applies  to  the 
good  counts  solely,  or  will  i)roptrly  apply  to  such  counts,  as 
well  as  to  (ha  others,  or  if  tiie  evidence  did  not  particularly  ap* 
pky.  to  tbe  bod  county  tha  veidict  way  be  an^aaded.  JM£ddotfm 
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T.  Btpfcintf  (Dauff,  37<G,)  Buller,  J.  said  there  wu  this  distino- 
tioD,  chat  if  there  was  only  evidence  at  the  trial  upon  such  of  the 
connts  as  were  good  and  coiiflistcn!,  a  general  verdict  might  be 
altered  Irofii  the  notes  of  the  judge,  and  entered  only  on  those 
counts:  biU  that,  iL  there  was  any  evidence  wiuch  ap[)lied  to  the 
other  bad  ot  inconsistent  counts,  then  the  postea  could  not  be 
amended,  because  il  would  be  impossible  for  the  judge  to  say  on 
which  of  the  counts  the  jury  bad  ibund  the  damifBSi  or  how 
they  cpfiofftioiied  them ;  Ibal  m  such  a  om»  tb»  oniy  mnedy 
was  by  awsfdiDf^  a  eeiiiyv  dB  iiom.  Ih  that  case  a  new  ventre 
was  awarded  on  payment  of  costs,  including  those  of  the  motion 
ill  arrest  of  judgiiu  nL  Tlie  rule  which  has  been  invariably 
acted  iij  oti  in  this  <  onrf,  will  be  found  exemplified  in  the  cases 
which  have  been  referred  to.  In  the  case  iiiitier  consideration, 
if  the  plaintiff's  evidence  would  properly  apply  as  well  to  the 
fiisl  and  sixth  cotmts  of  the  declaration,  as  to  the  second,  as 
the  general  certificate  states  it  woudd  be  deer  that  tho  plaintaff* 
wtmid  be  entitled  to  leave  to  amend  the  verdict  on  payment  of 
costs.  But  thecirenit  judge  has,  in  another  certificate,  given  a 
copy  of  the  evidence  of  Solomon  C.  Riley,  by  which  it  appears 
that  that  evidence  could  only  apply  to  the  second  cotmt,  which 
is  \ia<].  T  do  not  see,  in  this  state  of  the  qnestion,  that  the  ver- 
dict can  be  amended,  as  it  is  impossible  to  say  on  which  of  the 
coftnts  the  jury  hure  found  the  damages,  or  how  they  appor- 
liofied  diem.  The  judgment  most  therefore  be  arrested,  unless 
the  plaintiff  will  pay  the  coels  of  the  circuit  and  of  the  motion 
in  aneet  On  the  payment  of  those  costs  a  sentrs  de  nose 
mnitisnie. 

Ordered  occordingiy. 
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In  an  action  on  the  case  for  diverting  water,  the  right  of  the  plaintiff  most  bo  naut* 
nrtflljitetid  in  dit  Jeehumtion ;  and  ivImm  it  wm  atcmd  Ihrt  tiMpbiBl^  ««§ 
«Dlitled  to  all  the  water  which  ihoaldnaeabonta  ficttain  mark  in  adan,  mml  tht 
effdeaoe  ahowed  that  ha  waa  ooljr  entitled  to  the  part  of  aoeh  water  which  ahoirid 
ramatii  after  4  prior  ve  tbmof  by  the  defoBdantt      a  fctol  venaaoe. 

Where  tenanla  in  oonunon  of  a  water  course  and  dam  and  of  several  mills  depend- 
ing for  water  npon  such  dam,  roado  partition,  by  which  some  of  the  milia  were 
apportioned  to  each  ;  and  each  of  the  parliei?  covenanted  with  thf*  other  to  keep  in 
repair  distinct  and  separate  portions  of  Uic  (iani,  held  ilial  case  lor  not  repairing 
HnuKl  II  )Uie  by  one  of  tbem  against  the  grantee  of  the  otbeft  and  that  covenant 
was  liic  proper  remedy. 

Error  to  the  Otsego  C.  P.   L.  Brown,  in  1841,  sued  Wilbur 
in  tlie  court  below,  in  a  special  action  on  the  case  for  unlawfully 
intprferino-  with  and  di  piiving-  him  of  his  right  to  the  use  of 
certaiu  water  to  which  he  was  entitled,  to  propel  a  saw  mill 
and  oil  mill  owned  by  him.   The  second  count  in  the  declara- 
tion set  forth  that  the  plaintiff  was  posaeesed  of  the  saw  mtU  and 
oil  mill,  situated  near  to  a  certain  stream  or  water  course  theie^ 
and  also  to  so  much  of  the  water  of  said  stream  and  of  the  dam 
thereof,  "as  might  or  could  or  should  rise  above  ihe  bottom  of 
the  sill  of  said  dam,"  and  alleged  that  the  water  which  would 
'have  risen  above  that  mark  would  liave  been  abuiid;int  for  tlio 
plaintiff's  purposes  ;  but  that  the  defendant  had  diverted  the 
water  from  tlie  pond,  by  means  of  ilunies  and  sluices  and  by 
opening  gates  so  as  to  cut  off  the  plaintiff's  supply  of  water. 
The  third  count  set  £>rth  the  right  of  the  plaintiff  to  a  supply 
of  water  from  a  dam  across  a  stream  or  water  course  for  die 
carrying  on  of  his  works,  and  that  the  defendant  was  possessed 
of  a  lai  gc  portion,  to  wit,  nine-tenths  of  the  dam,  and  to  four 
acres  of  land  on  tlie  banks  and  sides  of  the  stream,  by  reason 
wherenf,  it  was  alleged  that  the  defendant  ought  to  have  kept 
in  repair  that  portion  of  the  dam  possessed  by  him.    It  then 
alleged  the  neglect  of  the  defendant  to  repair,  by  means  of  which 
the  water  escaped,  and  the  plaintiff  fiiiled  to  obtain  a  supply  lor 
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carr^nng  on  bis  works.  The  other  counts  are  not  material  lo 

be  stated. 

From  the  testimony  on  the  trial  it  apjioarod,  that  prior  to  the 
first  day  of  January,  1828,  tlie  plaintitl'  and  one  S.  W,  Brown 
were  seized  in  fee  as  tenants  111  common  of  nbout  thirtrcii  acres 
of  land  in  the  town  of  Plainfield,  Otsego  county,  througii  whi^h 
a  stream  of  water  flowed,  across  which  stream  there  was  a  dam 
from  which  water  was  supplied  to  drive  a  grist  mill,  oil  mill, 
saw  mill,  clothing  works  and  carding  works^  which  miUs  and 
works  were  owned  in  common  by  the  parties,  except  an  undi- 
vided half  of  the  carding  works,  which  belonged  to  other 
parties.  On  that  day  the  two  tenants  in  common  made  partition 
by  a  deed  inier  paries,  containing  mutual  releases  for  vesting 
in  severalty  the  portions  assij^ned  to  each.  The  grist  mill, 
clotliini:  w  orks,  and  the  undivided  half  of  the  cardinij^  works, 
witli  a  portion  of  the  land,  were  released  by  tlie  plaintiff  lo  S.  W. 
Brown ;  and  the  latter  released  another  portion  of  the  land,  to- 
gotheT  with  the  saw  mill  and  oil  mill,  to  the  plaiiititT.  In  ap- 
portion mg  the  rights  of  the  respective  parties  ni  the  water,  the 
deed  declared  that  the  plaintiff  should  "  from  henceforth  have, 
hold,  possess  and  enjoy,"  in  severalty,  so  much  of  the  water  to 
the  use  and  operation  of  the  said  saw  mill  and  the  said  oil  mill 
which  may  or  shall  or  does  hereafter  rise  above  the  bottom  of  so 
much  of  the  timber  or  plate  as  now  remains  upon  the  dam, 
now  and  at  all  times  hereafter,  excepting  thtrtfrtm  so  much 
as  shall  be  necessary  for  the  operation  of  the  said  grist  mill 
and  the  said  clothieHs  and  carding  works  and  that  S.  W. 
Brown  should  from  thenceforth  "  have,  hold,  possess,  and 
enjoy  so  much  of  the  waters  to  the  use  and  o[)eration  of  liie 
said  erist  mill,  and  the  said  clothing  and  cardiii<^  works, 
which  may  or  shall  or  does  hereafter  rise  above  the  bottom  of 
so  much  of  the  timber  or  plate  as  now  reniams  upon  the  dam 
as  shall  be  necessary  for  the  operation  of  the  same  as  aforesaid ; 
and  also  the  said  S.  W.  Brown  shall  from  henceforth  have,  hold, 
possess  and  enjoy  as  aforesaid,  to  the  use  and  operation  of  the 
said  grist  mill  and  the  said  elothmg  works,  and  the  said  carding 
works,  all  waters  hekw  the  bottom  of  so  much  of  the  timber  or 
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plate  ns  now  remains  upon  the  dam  exdtisively.^  THie  pnrti«- 
severally  released  to  each  other  the  said  water  rights  respec 
ti¥dy.  W,  Browo  ooveoMited  at  all  times  to  keep  in  re|)aii 
tmeaVf  feet  nim  die  norlii  end  of  the  dam,  aad  elso  the  flauMi 
ttttnched  end  Wonging  to  ibe  works  releeaed  to  hxok^  end  Ibe 
plainliff  MB  to  keep  llie  temaining  part  of  the  dam  in  lefMir. 
8.  W.  RfowiB,  cm  tin  9SAk  day  ef  Deeenber,  163i,  eoavefad 
all  liis  right  and  interest  in  the  premises  to  the  defendant,  who 
thereupon  \v(!iu  into  possession.  Much  cridence  was  given  to 
siiow  that  the  defendant,  after  he  hecaine  p<i»ssessed  of  the  preni- 
ius,  had  deprived  the  piaiDtiff  ofhis  just  rights  to  the  use  of  the 
water,  by  diTerting  it  to  his  own  works  and  otherwise  waging 
at,  and  by  neglecting  to  make  the  necessary  lepairs  upon  his 
fortien  of  the  dam  and  flames*  When  the  plaintiff  bad  lested, 
the  defendant  moved  lor  a  nonsuit,  on  aocount  of  an  alleged 
variance  between  the  declaration  and  the  proof)  but  the  oo«t 
denied  the  nioiion,  and  the  defendant  cxccjjIllI.  Kvidence  was 
given  on  the  part  of  the  dcfetKhint,  nnd  the  conrt  cliarc:*  d  the 
jury,  who  iound  a  Terdict  for  the  plaintiif,  upon  whicli  the  court 
rendered  judgment,  and  the  defendant  brought  error. 

X  RufiTfiot  the  plaintiff  in  error.  1.  There  was  a  saaniftst 
variance  as  to  the  plaintiff^  right  in  the  subject  matter  of  the 
snit  between  the  declaration  and  the  proot  By  the  deeloration 

the  piaintiflf  was  entitled  to  the  ase  of  all  the  water  which  should 
rise  above  the  mark  indicated  ;  whereas,  by  the  partition  de^, 
the  defendant  was  entitled  to  the  exclusive  ri^rht  to  the  water 
below  that  mark,  and  to  the  first  use  of  it  wlieu  it  came  above 
it.  This  was  fatal,  and  the  plaintiff  oug:ht  to  have  been  !>on- 
soited.  (1  Sound.  PL  ^  Ev.  ddAm^etLldS^  1S9,  33d;  2  mL 
•18, 919, 9d4;  4  Camp,  190;  8  JEtut,  4;  1  PkU.  Ev.  Aih  Jtm. 
9d,  210;  1  C»iUfM  PI  7th  Am.  ed.M  eiseq. ;  2  H,  BL  864.) 
2.  Case  was  not  the  proper  remedy  for  the  breach  of  the  cove* 
nant  to  repair. 


F.  KtmaUf  £w  the  defendant  in  error. 
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Bi/  the  Courts  Jewet'i  ,  J.  "VV'ns  iliere  a  niatciial  variance 
between  the  declaration  ond  the  evidence,  oti  nccoiint  of  which 
the  cmirt  bolnw  slionld  hnve  nonsuited  the  pinintiff  on  llie  trial? 
In  the  secoii  l  coiuu,  which  conforms  more  nearly  to  the  evi- 
dence than  the  others,  Xb»  plaintiff  claims  a  right  ro  so  much  of 
the  waters  of  the  stream  ando£  ibe  daoi  m  night  rise  above  tho 
bottom  of  th«  sill  of  said  dam. 

By  the  numtfest  oodstroctioa  of  the  jpartitiondeed  the  ptainiiir 
•equifed  tfie  right  or  fmpettY  in  the  surphm  of  the  wateia  of 
Ihe  stream  Trhieli  ahottld  front  tine  to  lime  riee  abore  the  bot- 
tom of  the  plale  ikea  on  the  dam^  fWfMmins^  after  a  fvU 
mtpply  for  the  operatioB  of 'the  grist  mill,  clothing  works,  and 
carding  works  conveyed  to  S.  W.  Brown.  The  r'\^hi  and 
property  exclusively  in  all  the  waters  lx?lo\v  the  bottom  oi  the 
plate,  and  in  so  much  as  should  from  time  to  time  rise  above 
the  bottom  of  the  plafe  as  should  be  necessary  for  the  ojx  ration 
of  tlie  n-rist  mill,  clotiiins:  works,  and  carding  works  belonged 
to  S.  W.  Brown,  whose  rights^  estate,  aod  interest  the  defendant 
aubsequently  acquired. 

It  is  certain  then  that  the  plaintiff  has  miastaled  the  extent  of 
ins  infeereet  in  tfie  water,  whidi  he  chums  has  been  wrongfuUy 
irilltbeld  from  hhn.  The  erideooe  eslabltshed  the  fact,  without 
controveny,  that  the  plaintiff  neither  owned  or  posaeseed  such 
f«  interest  in  the  water  as  is  set  out  in  either  count  of  the  d€$o- 
Icratioii.  His  rifht  or  interest  In  the  water  was  qualified,  con- 
tingent, and  subject  to  certain  prior  rights  of  the  defendant ;  bnt 
a  verdict  under  tlie  ruling  of  the  court  below  lias  been  found, 
and  jtidgment  has  been  accordingly  n  iKlcred  for  tlie  plaintiff, 
which,  while  unreversed,  establishes  the  plamtitf' s  ri^ht  to  the 
.water  in  question  to  the  extent  claimed  by  his  declaration. 

It  is  a  general  rule  in  pleading,  tiutt  whatever  facts  are  neces- 
sary to  constitnle  the  cause  of  action,  miKt  be  directly  and  dis- 
tinctly stated  in  the  declaration — and  no  party  in  any  court,  can 
properly  recover,  imlcss  npott  and  acoording  to  his  allegations 
«nd  prooft.  The  plainti^  therefi>re^  m  this  case  should  have 
alleged  in  his  declamtien,  a  right  to  the  surplus  water  of  the 
Mieam  and  pond  after  satisfying  the  prior  right,  and  should  have 
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stated  as  ilie  frround  of  his  complaint,  that  such  surplus  existed, 
or  would  Iiave  existed  but  for  the  wrongful  acts  comploined  of; 
and  that  he  bad  been  deprived  of  the  use  of  such  surplus  water 
by  such  acts  of  the  dcleadant  If  such  allegations  bad  been 
made  and  proved,  the  plaintiff  might  have  been  entitled  to  a 
verdict.  The  present  declaration  is  framed  to  meet  a  different 
case  from  that  made  out  by  the  evidence.  The  gravamen  of 
the  complaint,  as  alleged  ii)  tliis  dccluiaiion,  is  not  that  there 
was  or  would  have  heeii  such  surplus  water  created,  hnt  for  the 
wrongful  acts  of  the  defendant,  the  use  of  which  he  was  entitled 
to,  and  of  which  he  had  been  deprived  by  the  net 9  r  f  the  defen- 
dant; but  the  ground  alleged  is^  that  the  plaintiff  was  in  HkI 
entitled  to  the  use  of  all  the  water  from  the  bottom  of  the  sill  of 
the  dam  flowing  in  the  stream,  of  which  he  had  been  deprived 
by  the  wrongful  acts  or  omissions  of  the  defendant.  The  mere 
using  or  diverting  by  the  defendant  of  so  much  of  the  water  in 
the  stream  and  pond,  as  would  be  sufBcient  to  operate  the  de- 
fendant's works,  would  not  of  itself  give  any  right  of  action  to 
the  plainti£  For  in  that  quantity,  the  plaintifl'  had  no  right  or 
property  upon  any  ground,  disclosed  by  the  evidence.  It  was 
owned  by  the  defendant,  who  had  a  legal  right  to  use  or  dispose 
of  it  in  such  a  way  as  he  deemed  proper.  The  plaintiff's  right 
was  subsequent  and  subject  to  the  defendant's  prior  use.  The 
plaintiff  eonid  only  recover  upon  proving  the  case  stated  in  his 
declaration.  {  M  illiams  v.  Morland,  2  Barn.  ^  Cress.  910; 
BigelotD  V.  Battle^  15  Mass,  R.  313 ;  Sumner  v.  2\leston^  T 
Pick.  Ii.  lUS;  FerUiman  v.  Smith,  \  East,  107.) 

It  is  of  the  utmost  consequence  to  the  defendant  that  the  plaia 
tiff  should,  in  this  action,  be  held  strictly  to  the  rule  allowii^  a 
party  to  recover,  only,  according  to  his  allegations  and  proofi^ 
so  far  as  regards  the  statement  of  his  title  to  the  thing  in  dis- 
pute, as  such  title  is  directly  at  issue.  The  verdict  and  judg- 
ment being  conclusive,  would  stand  in  the  defendant's  way, 
from  interposing  upon  any  other  occasion  any  right  more  ex- 
tended than  such  as  is  stated  in  the  pleadings  and  found  by  the 
verdict.  The  recovery  operates  as  an  estoppel  against  the  de- 
fendant, his  heirs  and  assigns,  from  ever  again  setting  up  thai 


ROCHESTER.  OCTOBER^  184& 


361 


Wilbur  9,  Brown. 

he  had  any  greater  right.  In  ihis  case,  if  the  judgment  is  not 
reversed,  as  far  as  I  can  see  it  will  efllctually  transfer  the  de- 
fendant's valuable  properly  in  the  use  of  the  water  in  question, 
to  the  plaintiff,  to  which  he  has  not  in  truth  a  particle  of  right. 
[Gardner  Y.  Buckbee^Z  Coven,  120 ;  Plainer  v.  Besl^  11  John. 
R.  630;  Burt  v.  Slernburgh,  1  Cmrru,  559;  Wrighl  v.  Bui- 
.     ler,  6  Wend.  284 ;  Kilhefer  v  Hen;  17  &erg.  cj-  Bawle,  319.) 

But  it  Is  contended,  that  in  actions  of  tozt  it  is  enough  to 
prove  the  same  ground  of  action  laid  in  the  declaration,  although 
not  to  the  extent  there  stated;  and  that  having  proved  the  same 
right  in  part,  the  plaintiff  is  entitled  to  damages  pro  temio. 
This  is  Inie  in  many  actions,  such  as  trover,  trespass  de  bonis 
asporiatiSf  and  the  like.  The  plaintiff  in  these  actions  may  de- 
clare for  several  articles  of  property,  and  on  proof  of  one  may 
recover  damages  for  that  one.  The  reason  given  is,  that  the 
declaration  is  certain  enough,  when  damages  only  are  to  be  re- 
covered, and  not  the  thing  itself;  and  therefore  it  is  said,  in  torts 
if  the  plaintiff  prove  any  part  of  his  case  it  is  sn^ient.  (I 
Sound.  74,  6.  ».  1.)  So  when  the  right  alleged  is  merely  in- 
ducement to  the  action,  as  in  RickottaY,  Salwejf,{2 Bam.  ^  Aid, 
360.)  Tlie  declaration  in  that  case  stated  that  the  plaintiff  was 
possessed  of  land  and  a  messuage,  and  that  he  ought  in  respect 
of  them  to  have  a  right  of  common.  The  proof  shewed  that 
the  plaintiff  was  possessed  of  the  land,  but  not  of  the  messuage. 
It  was  held  that  there  was  no  variance,  but  that  the  same  alle- 
gation was  proved  in  part,  which  was  sufficient.  The  same 
principle  was  recognized  in  Twiss  v.  Baldwin^  (9  Conn.  R. 
291.)  In  these  cases  the  sn]  jost d  fault  in  the  declaration  con- 
sisted in  misstating  the  ground  oi  the  plaintiff's  title  to  the  sub- 
ject of  the  suit,  and  not  in  misdescribing  the  thing  claimed. 
Where,  as  in  Ricketts  v.  Salwey^  two  grounds  are  stated,  either 
of  which  would  be  sufficient,  and  the  plaintiff  fail  to  prove  that 
he  possessed  both,  he  may  still  recover.  The  allegation  of  pos- 
session as  to  both  is  divisible,  and  the  part  not  proved  may  be 
iBjected.  (1  ChUtffs  PI.  372.)  It  is  a  general  rule  in  pleadmg 
that  no  allegation  descriptive  of  the  identity  of  that  which  is  le- 
gally essential  to  the  claim  or  charge,  can  ever  be  rejected,  as  it 
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^roM  tend  to  misleacl  Che  pBt-ttes.  (Dnwry  7Vm,  4  Thml^ 
Eep.  660.)  And  I  thinlc  thitt  the  allegation,  es  4o  the  use  of  ti:« 

water,  which  the  plaintiff  claimed  lie  owned  and  liad  betii  do 
prived  of  by  the  wrongful  acts  of  the  defendant,  w  us  descriptive 
of  the  identity  of  that  wliich  was  Ico-nlly  essential  to  Ins  ciailU 
in  this  suit,  and  was  necessary  to  be  proved  as  alleged. 

My  conclusion  is,  tliat  there  was  a  material  variance  between 
the  declaration  and  proof  in  tiie  particulars  meiitioiied,  Ibr  which 
the  plaintiff  should  have  been  nonsuited. 

^^he  third  count  states  the  it^uiy  sustained  by  the  plaintiff  to 
haire  tesialted  from  the  neglect  of  the  defeodimt  to  lepair  and 
keep  In  good  and  siiitable  cbodilion  certain  portions  of  the  dam 
«oro88  the  streanii  and  the  Annies  attached,  by  imor  of  which 
the  plaintiff  was  deprived  of  the  waters  of  the  stf earn  as  theieui 
eet  forth.  It  is  objected  that  this  action  for  such  neglect  will  not 
lie ;  that  the  action  should  have  been  upon  the  covenant  of  S. 
W.  Brown  coutanied  in  the  partition  deed,  which  run  with  the 
land.  Tfie  rule  is  this— hen  the  action  is  maintainable  for 
the  tort  simply,  without  reference  to  any  contract  made  between 
the  parties;,  no  objection  c;in  be  raised  on  tlie  ground  tliat  the 
plaintiff  should  have  declared  upon  the  contract ;  as,  for  instance, 
m  actions  against  common  carriers  founded  on  the  custom  of  the 
Tcalm  and  the  like.  But  when  the  action  is  not  tnaintainable 
without  referring  to  a  contract  between  the  parties,  and  laying 
n  previous  ground  ibr  it  by  showing  such  contmet,  then  tin 
plaintiff  must  proceed  qpon  the  contract,  and  a  special  acUoft  on 
the  case  will  not  lie."  (Mnim  v.  SiraUm^  7  Bill,  101.) 

Aside  of  the  e^t  of  the  partition  deed,  the  dnm  and  premises 
were  owned  by  the  plaintiff  and  the  defendant's  grantee,  as  ten- 
ants in  common,  and  neither  us  against  the  other  could  have  sus- 
tained this  action;  for  any  neglect  in  repairing.  By  this  deed 
they  partitioned  the  premises  and  dam,  and  covenanted  with 
each  other  to  keep  their  respective  portions  of  tlic  dam  in  repair. 
These  covenants  run  with  the  land  and  are  binding  upon  the 
covenantors  and  their  grantees  of  the  premises.  I  think  thai 
this  presents  a  case  within  the  rule  referred  to,  and  that  no  aD> 
liMi  is  maintainable  for  the  cause  specified  in  the  third  ooon^ 
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except  upon  the  coTeuants,  aiid  that  the  party  injured  by  the 
lieglect  or  refusal  of  the  other  to  rcfNur,  must  reion  to  the  actioii 
fif  ooveoftdt  fot  ftdiesBc 

Judgment  levened. 


Williams  v».  Usalet. 

Bv  article*  of  Of^recmpnt  A.  coTPnantcd  to  sell  a  lot  of  land  to  B.  nt  a  certain 
price  per  aCfD,  wid  to  have  the  tame  surveyed  by  an  individual  named,  and  on  a 

mod  loeueota  %  eonvqnmco ;  and  B.  at  Iht  aame  time  to  give  lito  bond  ibr 
ibe  pnrchaM  nuNMf,  pajaUa  at  a  fytam  tiiiMf  and  a  mertgafeoovaing  the  pcami- 

iws  pttrehaaed,  and  other  hnda  owMd  hf  B.  ti  ^Meh  to  was  to  exhibit  a 
like  certificate  of  tilk :  in  covenant  by  B.  for  the  non-performance  of  A.,  held  that 
iho  rovrnants  were  dervndant,  and  tbat  Um  plaiottff  indeelahagiaaii  ftver  *tHK 
der  of  jH-rfonnaQce  on  his  part. 

Held  aUo,  (hat  inasmuch  as  B.  could  piocure  and  exhibit  a  ccrtiticato  of  uiic  to  the 
hoda  owned  by  him  whloh  wore  to  1m  inehided  bi  the  mortgage,  without  waiting 
Ibr  aoj  tUiif  tobe  done  bf  A.,  tomoit  av«r  that  hebad  doMae» 

4kPd  wham  thme  wm  a  fmMm  ia  tte  eimuael,  that  any  dirngMemabt  aa  to  ito 
aonalniction,  and  atao  the  suffioianoy  of  the  ccrtificali-s  of  title,  ibould  be  subniU- 
ted  to  Hnd  di-tertntiicd  by  two  powoaa  named|  kM  that  aiich  |»OTiaiun  need  net  be 
noticed  in  the  declaration. 

DnMtTRHKR  to  declaration.  The  plnintifT  declarecl  in  cove- 
naiu  up<»ii  a  contract  for  the  sale  oflaiKls  and  jK/rsonal  property, 
the  plaintiff  bein£3:  ihf  vendee.  The  contract  was  dated  Febru- 
ary 22d,  1841.  By  its  terms  the  defendant  covenanted  to  exe- 
cute to  the  plaintiff  a  good  anl  suffieient  deed,  with  full  covenant^ 
of  certain  premises  in  the  Onondi^  feeervation,  described  fay 
metes  and  boundB,  contaStimg  about  two  htmdied  aotes  as  it  Is 
anppoeed  f  and  alao  to  convey  <o  the  plaintiff  thirty  eheep^  and 
Ae  plaintiff'a^hay  on  the  premises.  The  defendant  waa  lo 
cause  the  premises  lo  be  surveyed  by  Qeotge  Oeddes^  and  was 
to  execute  and  deliver  the  deed  to  the  plaintiff,  at  the  gyraeuse 
House  on  the  second  Monday  of  April  then  next,  and  to  pro- 
cure aud  exhibit  at  that  tiiue  a  certiUcate  of  a  clear  uniucumbw> 


Digitized  by  Google 


364  CASES  Mi  THE  SUPREME  COURT. 

—        ■  -  _  _   J 

Wiiliitma  v.  iicalcy. 

ed  title  to  the  piemises,  ptovided  the  plaintiff  complied  wttfc 
the  following  conditions,"  which  he  covenanted  to  -do.  The 

conditions  were  that  he  should  pay  the  defendant  fifty  dollars 
an  ncrc  for  iho  land,  except  ton  acres  of  it,  in  ukvlaimcijts  of  one 
tlionsnnd  dollars  each,  tlic  first  instalment  to  be  paid  in  one 
year  from  tiie  first  day  of  May  then  next,  and  annually  thereaf- 
ter, until  the  whole  shonid  he  paid.  With  the  first  instalincnl, 
interest  was  to  be  paid  on  the  uncleared  land,  and  with  tlie 
other  payments,  interest  was  to  be  paid  on  the  whole  principal 
lemaining  unpaid.  To  secure  these  payments,  the  plaintiff  was 
to  execute  his  bond  and  a  mortgage  of  the  hind  purchased,  and 
also  of  about  seventy-^ne  acres  of  land  owned  by  him  in  Pompey, 
which  mortgage  was  to  contain  some  special  covenants  not  ma- 
terial to  be  stated :  and  he  was  to  procure,  and  on  the  said 
second  Monday  of*  April,  to  exhibit  to  the  defendant  a  certifi- 
cate of  an  unincumbered  title  to  the  land  in  Pompey.  For  the 
performance  of  the  agreement  the  parlies  respectively  bound 
themselves  in  one  thousand  duilars  as  liquidated  damages. 
The  concluding  setilence  of  the  agreement  was  as  follows:  "Any 
disaijreement  in  the  constrnrfion  of  this  agreement  is  to  be  sub- 
mitted  to  D.  Gott  and  B.  Davis  Noxon,  and  the  sufficiency  of 
said  certificates  of  title  and  the  proper  form  of  said  conveyances 
is  also  to  be  determined  by  said  Gott  and  Noxon."  The  plain- 
tiff averred  that  he  was  ready  and  willing  on  the  day  mention- 
ed to  perform  the  agreement  on  his  part,  and  then  and  there 
iffared  to  do  so  according  to  the  tenor  and  effect  of  tlie  agree- 
ment. Breach ;  general  non-performance  by  the  defendant,  and 
particularly  that  be  did  not  at  the  time  and  place  mentioned  in 
the  agreement,  nor  would  cause  the  premises  to  be  surveyed  by 
Georjje  Geddes,  and  did  not  nor  would  on  said  second  Mod- 
day  of  April  execute  and  deliver  (he  deed,  nor  exhibit  to  the 
plaintiff  a  certificate  of  his  title  to  ihe  premises.  Tlie  second 
county  alter  setting  ont  ilie  contract,  averred  that  on  the  day  men- 
tioned, at  the  Syracnsf  iloiise,  the  plaintitf  was  ready  and  wilhiig 
and  desired  to  perforin  oa  his  part  and  oti'ered  the  defendant  to 
do  so,  but  vroB  ftreveutf  (f  from  perlorinin^  by  the  failure  of  the 
defendant  to  excctite  the  deed  and  to  furnish  a  survey  of  the 
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juremiseS}  made  by  Oeddes,  by  reason  of  which  the  plaintiff  was 
unable  to  prepare  and  execute  the  mortgage.  Breach,  that  the 
defendant  did  not  nor  would  cause  the  premises  to  be  surveyed 

by  Geddes,  iior  on  the  day  mentioned  in  the  agreement  execute 
the  deed,  nor  exhibit  the  certilicate  of  ilile.  The  amount  speci- 
fwd  ns  !i(-jnid;ited  daina^^cs  was  claimed  in  each  count.  The 
clause  providing  ibr  the  submission  of  certain  matters  to  the  two 
gentlemen  named  was  not  set  out  or  noticed  in  the  declara* 
tion.  The  defendant  ciayed  oyer,  and  the  contract  was  set  out. 
Special  demurrer  and  joinder. 

B,  D.  NoTtntj  for  the  defendant   1.  In  the  case  of  mutual 

and  dependent  covenants,  of  which  tliis  contract  is  an  examp!c, 
the  plaintiff  must  aver  performance  on  his  part,  or  an  offer  to 
perform.  (20  John,  130;  5  id.  179;  7  id.  330;  8  U.  615; 
9  id.  529  j  11  id,  67.)  2.  And  the  rule  is  particularly  strict 
where  a  penalty  or  a  sum  agreed  upon  as  liquidated  dami^;es  is 
sought  to  be  recovered.  (11  Wend,  67.)  3.  A  geneml  aver- 
ment of  an  offer  to  perform  is  not  enough,  but  tlie  plaintiff  must 
shew  precisely  what  he  has  offered  to  do.  (24  Wend.  153,  and 
(he  cases  (here  cited.)  4.  Both  cotmts  are  bad  according  to  the 
foreo-onii,'  rnles.  The  plaintiff  was  lo  exhibit  a  cerliOcate  of  his 
lillc  to  the  additional  lands  to  be  mortgaged  before  the  defen- 
dant was  called  upon  to  do  any  thing.  It  is  not  averred  that 
he  offered  to  do  this.  5.  The  concluding  clause  of  the  contract 
is  not  referred  to  in  either  count.  It  was  a  necessary  qualifica- 
tion of  the  covenants  and  should  have  been  set  out  as  a  part  of 
the  agreement.  (14  John,  400.) 

31.  T.  Reynohh,  for  the  plaintiff.  1.  The  plaintiff's  cove- 
nants were  iu>i  t oatiiiions  precedent.  The  acts  to  be  performed 
by  tlie  defendant  must  necessarily  precede  those  to  be  done  by 
the  plainiitr.  (2  John.  148;  1  East,  203;  15  John.  149;  7  T. 
R.  125 ;  2  B.  4-  P.  157 ;  21  Wmd,  637 ;  5  HUl,  107.)  2.  But 
if  this  were  otherwise,  the  second  count  alleges  a  sufficient  ex* 
cuse  for  the  plaintiff's  non-peiformanoe.  (16  JfoAS.  161;  1 
Cainesj  45.)  The  demurrer  being  to  the  whole  declaration^  the 
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piainliff  must  have  judgment  if  there  is  one  good  count.    3.  The 
concluditig  clause  of  tfie  coiiliact  wns  not  materinl  to  the  slate- 
metit  of  the  plaintiff's  cuse.    If  available  to  Uie  delcudant  it  was 
for  him  (o  set  it  up.   (1  SoMttd,  233,  noU  2 ;  3     366^  n9i» 
1  T.  ie.  63ai  64a.) 

Bp  the  Court,  Jcwett,  J.  II  is  well  settled  that  where  Uit 
coTenante  between  the  pertieeaie  miilual  both  ptrtiM  aw 
l»  peifecm  at  Hie  aame  tiine^  tbe  eofvenmts  opsfate  m  nutna). 
conditions,  and  neither  party  can  naaiolaili  an  aclieB»  vnUl 
has  performed  or  tendered  a  performance  of  his  part  of  the  agree- 
ment Bnt  when  it  appears  from  the  terms  of  the  agreement,  or 
the  nature  of  the  case,  that  the  thiu^rs  to  be  done  were  not  in- 
tended to  hii  coiicuircijL  aclb',  but  the  performance  of  one  parly 
was  to  precede  that  of  the  other,  then  he  who  has  to  do  ilie  first 
act  mny  ho  snetl,  although  nothing  lias  been  done  or  oiivrcd  to 
be  done  by  tlie  other  parly.    {Morris  v.  Sitter ,  1  Denio^  69.) 

It  is  obvious  from  the  reading  of  this  agreement,  that  the 
covenants  were  dependent  and  to  be  performed  at  the  same  time. 
The  defiandant  was  to  cause  tbe  premises  which  he  contracted 
to  sell,  to  be  surveyed  by  a,  person  mmed,  and  to  procure  and 
eshibit  a  ceilificale  of  a  clear  unincumbered  title  to  tbe  sami^ 
and  to  eaecute  to  the  plaintiff  a  good  and  sufficient  deed  fet  the 
oonreyance  of  the  premises^  with  full  covenants ;  and  was  also  to- 
coBfey  Co  tbe  plidntiff  the  peisenal  property  refeived  to,  on  a 
day  and  at  a  place  spwified  in  the  contract.  The  plaintiff  on 
his  part,  at  ihe  sitnie  titne  and  pKice,  w  as  u>  procure  and  exhibit 
to  the  defendant  a  certihcate  of  an  im  nu  uiubered  title  to  his 
land  in  Pompey.  and  to  secure  the  payment  of  ihe  purchase 
price  of  ilie  premises  he  was  purchasmg  by  executing  his  bond 
to  tbe  de<i^4nt  for  such  purchase  money,  together  with  hia 
mortgage  upon  the  pMmissa  pumhased,  covering  alao  Itis  owft 
land  in  J^mpey* 

Where  the  consideiasioa  oC  Ibe  d^danl's  contract  is  exacik* 
toxy  or  his  psrfi>«nance  is.tadepend  on  some  act  to  be  done  os 
fitrborne  by  the  plainti^  or  on  some  other  evenly  the  plainti^ 
VM  avsr^  fiitfbnmt  of  vmk  conditiea  preeedent^wbelbsr 
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II » in  dieaifiiiiioftive  or  ncgativo^  or  to  t»e  perlbiin«d  or  obeenred 
\jy  ban  ov  by  the  defendaot^  or  by  oay  other  peisoDi  or  mnsi 
abow  some  csEouse  for  the  noiKperfbrmaiiee.  (I  ChiHffa  Pt  ed, 

1812,  309  J  Dakin  v.  Williams,  U  H'e/irf.  68;  Com.  jDig". 
Pleader,  C.  59 ;  Thomas  v.  Ac**,  4  TTenrf.  553 ;  Wright 
V,  T^iitle,  4  Day,  313.)  But  when  the  ngreonient  between  the 
parties  contains  reciprocal  covenants  constituting  mutual  coa- 
dilioii8,  to  be  performed  at  the  same  time,  it  has  been  ofkn  said 
lo  bosofficiept  Ibr  the  plaintttf  to  aver  a  readiness  to  perform  bio 
part  of  the  contraot  and  a  negieot  or  refusal  of  the  defendant  to 
perform  his  part.  (1  OltllyV  PI  309;  1  Sound.  320,  note  4 ; 
2  Sound.  962,  fwrfe  MUkrv.  Drake,  1  Caines,  45 ;  Rawson 
V.  Johnson^  1  East.  203:  Topping  v.  Root,  5  Cowen,  104 ;  Por- 
ter V.  Roso,  12  ./r>/4/i.  Rpp.  209;  TIW^  v.  Emmons.,  5  /V/.  179.) 
It  is  now  settled,  however,  that  a  mere  readiness  to  perform  in 
such  case  is  not  sufficient,  but  plaintiff  must  aver  a  tender 
of perfonnanoeonhispart  (JbAsJonT.  Wffgani^\\Wend»4B\ 
Porker  v.  Parmele^  fSO-Mn.  I^,  130.) 

If  the  vendor  sues  for  the  consideration  money,  homnst  aifer 
ft  tender  of  such  deed,  as  by  the  lenns  of  the  eontmet  he  wa»  to 
^ave.  If  the  action  is  by  the  vendee  ogainst  the  vendor,  for  not 
conveyin*^,  the  plamdir  unist  aver  a  tender  of  ilie  co.isiderntion 
money  before  suit  brought.  In  this  case  the  plaintiff  among 
other  things  covenanted  to  procuie  and  exhibit  to  the  defeadanty 
at  the-  time  and  place  mentioned,  a  certificate  of  an  unincumbeF 
ed  title  to  the  premises  be  owned  in  Pompeyi  He  clearly  had 
the  power  to  perform  that,  without  any  act  being  previously  no* 
oessory  to  be  done  by  the  defendant  to  enable  him  to  do  it 
And  there  is  good  reason  that  it  should  precede  tlie  making  of 
the  conveyance  by  the  defendant.  And  havins:  the  power  to 
do  that,  without  any  act  being  previously  done  by  the  defendant, 
it  was  necessary  111  order  to  put  the  defendant  in  default  to  aver 
porlbmiance  in  that  respect  The  plaintiff,  it  is  true,  could,  not 
faave  executed  a  bond  and  mortgage,  until  the  defendant  pro- 
owied  tho  premises  to  be  surveyed ;  for  until  then,  the  quantity 
of  iMDd  puKhasedi  and  consequently  the  amount  to  be  secuied^ 
eoirild  not  be  known  to  either  party. 
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The  averment  in  the  declamtion  should  have  been  that  the 
plaintiff  had  procured  and  exhibited  to  the  defendant  the  certifi- 
cate Teferiod  to,  and  that  he  was  ready  and  wiiiing,  and  had  offered 
to  execute  the  bond  and  mortgage,  upon  the  defendant's  executing 
a  deed  for  the  premises  purchased  and  conveying  the  personal 
property.  It  follows  that  the  first  count  is  bad  for  want  of  such 
an  averment  as  has  been  mentioned. 

The  second  count  assuiues  that  tlie  performance  of  ihe  plain- 
tiff's covenants  was  a  condition  precedent  to  the  performance 
by  the  defendant  of  the  things  to  be  done  by  him.  It  does  not 
allege  performance  by  the  plaintiff,  but  seta  up  that  performance 
was  excused  by  the  delinquency  of  the  defendant  In  averring 
an  excuse  of  performance  by  the  plaintiff,  the  rule  requires  him 
to  state  his  readiness  to  perform  the  act,  and  the  particular  cir- 
cumstances whicli  constitute  such  excuse.  Heniuii  iii  ^^cncral 
show  liiat  the  defendant  cither  prevented  the  performancej  or  ren- 
dered it  unnecessary  to  do  tlie  prior  act,  by  liis  neglect, or  by  his 
discharging  the  plain  till  from  performance.  Assiuning  as  this 
count  does,  that  the  plaintiff's  performance  was  a  precedent 
condition  to  the  defendant's  obligation  to  perform,  I  am  inclined 
to  the  opinion  that  the  count  is  bad,  for  not  showing  that  the 
plaintiff  procured  and  exhibited  to  the  defendant  a  certificate 
of  an  unincumbered  title  to  his  premises  in  Pompey.  The  ex- 
cuse given  for  not  executing  a  bond  and  mortgage  is  well 
enoug^h.  The  averment  shows  that  the  plaintiff  was  ready  and 
willing  to  execute,  but  that  he  was  prevented  by  reason  that 
the  defendant  failed  to  furnish  a  survey  of  the  premises  as  he 
had  covenanted  to  do :  but  his  failure  in  that  did  not  preclude 
the  plaintiff  from  furnishing  the  certificate.  He  should  have 
evened  that  he  did  procure  and  exhibit  it  to  the  defendant  and 
was  ready  and  willing^  to  execute  Ihe  bond  and  mortgage,  show- 
ing thereby  a  pLiluiiiiance  of  every  tliiiifr  which  it  was  in  his 
power  to  perform  and  an  excuse  for  ilie  non-pertomiancc  of  the 
residue. 

I  do  not  think  it  was  essential  for  the  plaintiff  to  take  notice 
of  the  clause  of  the  agreement  providing  for  the  reference  of  cer- 
tain matters  to  the  decision  of  Messrs.  Oott  and  Noxon.  A  pa» 
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ty  declaring  on  an  agreement  need  only  state  so  much  of  it  as 

consiitutLs  ihe  engagement  the  breach  of  which  is  relied  on. 
If  however  the  defendant's  covenants  are  qualified,  or  the  plaiu- 
tifTs  covenants  are  enlarged  by  the  further  provijsion,  it  must  1)6 
stated.  {Henri/  v.  Cleland,  14  John.  400;  1  C/iitti/s  PL  302; 
Clarke  v.  Grai/,  6  Eastj  564 ;  Sand/ord  v.  HaUcy^  2  Uenio,  253.) 
Such  is  not  the  case  here.  It  is  said  that  the  respective  certiii- 
cates  of  title  were  to  be  submitted  to  the  gentlemen  named  be- 
fore  they  became  perfect.  It  seems  plain  to  me  that  «uch 
reference  and  approval  was  contemplated  only  in  case  the  par- 
ties disagreed.  Until  then  there  was  no  necessity  of  resorting 
to  the  agency  of  these  referees,  and  such  an  exigency  had  not 
arisen  when  this  suit  was  brought. 

The  declaration  is  however  defective  for  the  reasons  before 
mentioned.  The  dcfeudaiii  is  therefore  entitled  to  judgment 
with  tlie  usu{il  leave  to  amend. 

Judgment  for  the  defendant. 


WooDWAao  vs.  Washbu&n. 

Tlic  hinnj  rif  a  person  of  full  ojc,  for  wni:cs,  by  Ihe  year,  crratrs  thn  relation  of 
master  and  serrant  bctwcca  the  parties,  and  will  enable  the  ciriplojcr  to  tnatntain 
mte,  againit  one  wbo  inpiiioiii  Ihe  parmi  employed,  tot  tbo  Iom  of  hb  ierrieeb 

T1i0  offion»  of  A  bank  eonnot  juatify  the  imprifomnrat  of  a  pcmooi  on  the  gnmnd 
that  he  leinemed  fai  thdr  oflloe  alUr  Ihe  tiMml  time  for  rimttlnf  Ihe  laine,  and  was 
detained  by  their  locking  the  oater  door,  though  he  knevr  the  boar  at  whidi  the 
bank  wte  ojiiaUjr  eloaed. 

Error  to  the  Onondasrft  C.  P.  Woodward  sued  Wnsliburn 
before  a  justice  of  the  peace  and  declared  in  case,  "  for  tiie  loss 
of  service  of  one  Welcome  W.  Smith,  his  hired  man,  occasioned 
by  the  said  defendant  detaining  him  in  the  Bank  of  Syrecuse.** 
The  defendant  pleaded  the  general  issue,  and  gave  notice  of  a 
special  defence.  On  the  trial  before  the  justice  it  was  shown 
that  the  plaintiff  was  a  merchant  at  Syracuse^  and  that  W.  W. 
jSmith  was  one  of  his  clerks ;  he  was  of  full  age,  and  was  bind 
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to  the  plaintiff  at  |300  a  year.  On  the  20th  day  of  Dwembert 

lS45j  Smith  went  to  the  Rink  of  Syracuse  a  few  minutes  before 
4  o'clock  P.  M.  for  the  purpose  of  presenting  some  of  the  noias 
of  the  baiili  lor  redemption.  The  defendaiu  was  in  atteiidruice 
as  the  teller,  nnd  on  the  notes  bi  ini^^  presented  to  him,  he  counted 
out  the  money  and  handed  it  to  iSmiih.  While  the  latter  was 
counting  it,  the  clock  struck  four,  upon  which  the  defendant 
locked  the  street  door  on  the  inside  and  put  the  key  in  his  pocket. 
When  Smith  had  finished  conating  he  requested  to  be  let  out^ 
to  which  the  defendant  answeied  that  the  door  would  be  un* 
locked  when  they  went  to  tea,  and  that  it  might  by  chance  be 
opened  before,  and  requested  him  to  sit  down.  About  half  an 
hour  afterwards,  the  door  was  opened  to  let  in  the  notary,  who 
came  on  business,  and  then  Smitfi  passed  out*  It  was  admitted 
that  the  bank  was  nsually  closed  at  four  o'clock,  and  that  the 
defendant  was  in  the  liabit  of  coming  to  the  bank  with  notes  for 
redemption,  and  was  acquainted  with  this  custom.  The  justice 
rendered  judgment  for  the  plaintiff  for  six  cents  damages  and  tlie 
costs,  which  judgment  the  common  pleas  reversed  on  certiorari. 

Forbes  ^  Sheldon^  for  the  plaintiff  in  error,  argued  that  the 
action  was  maintainable  although  the  relation  of  master  and  ap- 
prentice did  not  exist  between  the  plaintiff  and  Smith,  and 
although  the  latter  might  himself  maintain  an  action  for  thte 
imprisonment.  A  hired  servant,  they  said,  was  within  the  rule 
equally  with  a  child  or  an  opprenttce.  They  referred  lo  Start 
T.  Jddridge,  {Cmop,  64;)  3  Bl.  Com.  141 ;  %  Kenfs  Com,  ed. 
1844,  p,  260. 

iSed^icicL'  ^*  Outuaicr,  for  the  defendant  in  error.  1.  The 
pfiiK-ipl!?  allnw'iiiii^ ;i  r''co\'erv  for  the  loss  o("  stTvicc  ofnJ^ervant, 
occrisioned  by  a  battery  or  an  imprisonment,  lias  no  apphcatiou 
to  a  case  like  the  present,  where  the  servant  was  hired  wages 
end  would  himself  lose  the  time  during  which  he  was  kept 
from  pefforming  the  service,  and  could  himself  recover  for  tlie 
iigury.  The  action  it  sustainable  only  where  the  piaictiff  stands 
io  loco  pmreiUia  to  the  servant  The  action  for  enticiiig  a  tm^ 
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Taut  ffom  his  master^  sefvice  stands  on  diflbrent  piincqilei^  itft 
tfleie  tfid  party  encieed  has  no  action  lor  the  wrong  doneu 
lReew^9  Dtm.  RtL  376, 7 ;  1  Co»et^s  TV.  961, 2el  ed,)  2.  The 

circumstances  furnish  a  defence  to  the  action,  if  otherwise  sus- 
tainable. 

Bjf  the  Courts  Jewktt,  J.  The  evidence  established  a  teni' 
porary  loss  of  service  of  Smith  by  the  plaintiff,  in  consequence 
of  the  act  of  the  defendant  Assoming  that  the  act  was  tortiona^ 
does  the  law  afford  the  plaintiff  a  lemedy  against  the  wiongdoer  t 
It  Is  a  principle  of  the  common  law,  that  where  a  person  sustains 
a  loss  or  damaj^e,  b^Uia^  wr^mgL  of  anothor,-  he  may  have^tt 
action  UDQLiLtlic  case  to  be  rem u in? rated  in  damaqfcs.    (1  Com, 


principle  that  an  action  lies  for  an  injury  done  to  his  slave,  ser- 
vant, apprentice  or  minor  child,  in  favor  of  the  party  who  stands 
in  place  of  a  parent,  hy  itason  of  which  he  has  sustained  a  losi 
of  serriee  or  been  put  to  expense  in  nursing  or  proyiding  medi^ 
eal  aid.  But  Ibr  the  direct  personal  injury  the  party  upon  whom 
it  is  inflicted  is  alone  entitled  to  the  action,  and  to  the  damages 
wht^n  recovered.  The  luasCcr's  or  parent's  right  of  recovery 
rests  upon  tlie  ground  that  he  has  been  deprived  of  some  ser- 
vice to  which  he  was  entitled,  or  has  btx'ii  put  to  expense. 

It  is  5;upposed,  by  the  counsel  for  the  defendant  below,  that  the 
law  affords  no  remedy  to  the  master  for  loss  of  service  of  his  set* 
vant,  when  the  relation  between  them  is  such  that  the  servant  is 
Bttswemble  to  the  master  for  the  time  lost ;  as  when  a  hired  ser- 
vant has  been  beaten  and  thereby  disabled ;  as  in  such  case  the 
servant  bears  the  loss  and  is  not  entitled  to  compensation  during 
the  time  he  was  so  disabled.  This  distinction  is  recognized  by  the 
Ifife  Jud^e  Reeve.  [Treatise^  p.  376.)  lie  says,  "If  a  servant 
be  beaten  by  a  stranger,  so  that  any  loss  of  service  is  incurred 
by  the  master,  the  master  is  entitled  to  his  action  of  trespass,  and 
with  a  per  quod.  He  is  not  to  recover  for  the  bottery  itself ;  Che 
damages  for  this  belong  to  the  iiervant ;  but  for  the  damages  to 
ftfmsetf,  occasioned  by  this  battery,  in  the  loss  of  service.  This 
dloctrine  obtains  only  in  those  Cases  where  the  loss  of  service 
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must  fall  on  him  ;  as  in  the  case  of  slaves,  apprentices,  and  his 
children,  and  all  others  to  M'hom  he  stands  in  loco  parentis, 
but  not  for  a  disappointment  in  his  business,  as  when  his  hired 
servant  has  been  bcaicn ;  for  in  this  case  the  servant  bears  the 
loss,  and  is  Dot  entitled  to  wages  during  the  time  that  he  is  dis* 
abled  by  a  battery.  Another 'ground  of  recovery  in  such  case  is 
the  expense  occasioned  tho  master  by  the  battery,  tphenever  this 
expense  falls  upon  him;  as  in  the  case  of  slaves,  apprentices, 
children,  d&e.  he  is  entitled  to  recover  for  it.  But  in  the  case  of  an 
hired  servant,  the  servant  most  ultimately  be  at  all  the  expense 
himself ;  and  such  expense  will  be  a  part  of  the  damages  which 
belong  to  him.  If  the  beating  be  such  as  occasions  no  loss  of  ser- 
vice, the  Uiiuslcr  is  not  entitled  to  recover  any  tluug."  1  am  not  sat- 
isfied that  Uiis  dibiincluni  is  either  sound  in  principle  or  sustained 
by  authority.  I  do  not  find  it  stated  by  any  oilier  writer,  or  in 
any  adjudged  case.  It  is  not  and  cannot  be  denied,  that  the 
relation  of  master  andaervanl,  for  some  purposes,  exists  between 
ihe  person  who  hires  another  by  the  day,  or  month,  and  the 
one  thus  employed.  There  are  two  species  of  injuries  incident 
to  the  rights  arising  from  the  relation  between  master  and 
servant,  as  defined  by  Blackstone.  (3  BL  Com.  142.)  <*The 
one  is^  the  retaining  a  man's  hired  servant  before  his  time  is  ex- 
pired ;  the  other  is  beating  or  confining  him  in  such  n  manner 
that  he  is  not  able  to  perform  his  work.  As  to  the  fust,  the  re- 
;  lainin?  another  person's  servant  during  the  time  he  has  agreed  to 
J  serve  his  present  master ;  this,  as  it  is  an  nn<(entlcmanlike,  so  it 
is  also  an  illegal  act.  For  every  master  has,  by  his  contract,  pur- 
chased for  a  valuable  consideration  the  services  of  his  domestics 
for  a  limited  time.  The  inveigling  or  hiring  his  servant,  which 
induces  a  breach  of  this  contract,  is  therefore  an  injury  to  the 
master ;  and  for  that  injury  the  law  has  given  him  a  remedy  by 
special  action  on  the  case ;  and  he  may  also  have  an  action 
against  the  servant  for  the  non-performance  of  his  agreement 
But  if  the  new  master  was  not  apprised  of  the  former  contract,  no 
action  lies  against  him,  unless  he  refuses  to  restore  the  sri  vant 
upon  demand.  The  other  point  of  injury  is  that  of  beaung, 
confining  or  disabling  a  man's  servant,  which  depends  upon  the 
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Wins  principle  as  the  last,  to  wit,  the  propeity  which  the  master 
has  by  his  contract  acquired  in  the  lahor  of  the  servant  4n  this 
ease,  besides  the  remedy  of  an  action  of  battery  or  imprisonment, 

which  the  servant  himself  as  an  individual  may  have  against 
the  aggressor,  the  master  also,  as  a  recompense  for  his  im- 
mediate loss,  may  maintain  an  notion  of  trespass  vi  et  armis  ; 
in  which  he  must  aiiege  and  prove  the  special  damage  he  has 
sustained  by  the  beating  of  his  servant,  p«r  qu9d  seroUum 
amisU/*  Hart  v.  Aldridge,  (Cowp.  54,)  was  an  action  of  tres- 
pass on  the  case  for  enticing  away  several  of  the  plaintiff's  ser- 
vants who  nsed  to  work  for  him  in  the  capacity  of  journeymen 
shoemakers.  It  was  found  by  the  jury,  that  two  of  the  persons 
enticed  were  ein|iU>yed  by  the  plaintiff  as  journeymen  shoema- 
kers, but  for  no  determinate  time,  nnd  only  by  the' piece  ;  and 
that  ihey  had,  at  the  time  of  the  trespass  laid,  each  of  them  a 
pair  of  shoes  unfinished  ;  that  the  defendant  persuaded  them  to 
enter  into  his  service  and  to  leave  these  shoes  unfinished,  which 
they  accordingly  did.  The  question  came  before  the  court  on 
ft  case  reserved.  The  counsel  for  the  plaintiff  stated  that  the 
only  point  for  the  opinion  of  the  eonrt  was,  *  whether  n  jour- 
neyman  was  snch  a  servant  as  the  hav  takes  notice  of."  On  tlie 
other  hand,  counsel  for  the  defendant  insisted  that  the  jnry  hav- 
'  ing  found  that  thqre  was  no  hiring  for  any  determinate  time, 
but  only  by  the  piece,  they  could  not  be  the  plaintiff's  servants; 
ibr  the  term  "journeyman"  did  not  import  that  they  belonged  to 
any  particular  master.  Lord  Mansfield  said,  "  The  question  is, 
whether  saying  that  such  a  one  is  a  man's  journeyman,  is  as 
much  as  to  say  that  he  is  such  a  man's  servant ;  that  is,  whether 
the  jnry  by  riiidiiFjf  liim  to  be  tlie  plaintiff's  jonrneyman,  do  iiot 
ex  VI  tenmni  fmd  inm  to  be  his  servant  ?  A  jonrnc  yman  is  a  ser- 
vant by  the  day  ;  and  it  makes  no  difference  whether  tlie  work  is 
done  by  the  day  or  by  the  piece."  It  was  held  by  all  the  judges 
in  that  case,  that  the  journeyman  shoemaker  employed  by  the 
plaintiff  by  the  piece  stood  in  the  relation  of  servant  to  the  plain- 
tiff, by  whom  he  was  to  be  benefitted ;  and  that  it  was  clear 
that  tlie  action  wonid  well  Ha  In  Hall  v.  Hoilanderj  (4  Banu 
^*  Cress,  G60,)  Abbott,  C.  J.  said,  "  It  is  a  principle  of  the  com- 
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mon  law  that  a  master  may  maintain  an  action  ibr  a  loss  of  ser- 
vice, sustained  by  the  tortious  act  of  another,  whether  the 
■ervani  be  a  child  or  not**  *  « 

It  is  enough  that  the  relation  of  master  and  servant  exists  be<^ 
tween  the  plaintiff  and  the  person  who  is  disabled  or  prevented 
from  performing  the  service  he  has  eontrsded  to  perform,  by  the 
tortious  act  of  the  defendant.  It  is  not  necessary,  to  sustain 
Slid)  notion,  to  sliow  that  tlie  pcrs^oii  avIiosc  service  has  been 
lost  by  the  plainUil  was  either  his  appreniice  or  child.  The 
reason  and  ioundation  \ipou  which  thig  doctrine  is  built  sfrm 
to  l)e,  the  property  that  every  ninn  lias  in  tlie  service  of  those 
whom  he  has  employed,  acquired  by  the  contract  of  hiring,  and 
purchased  by  giving  them  wages. 

The  point  of  the  argumeni  of  the  counsel  for  the  defendant 
on  this  part  of  the  easei*  is,  that  the  relation  of  master  and 
servant  cannot  exist,  qiumd  this  action,  except  between  ap- 
pvetitiee  and  master,  parent  and  child,  or  unless  the  plaintiff 
stands  ill  the  place  of  a  parent  to  the  one  from  whom  service 
is  duo.  It  seems  to  be  conceded,  when  that  relation  exists,  and 
the  master  has  sustained  loss  of  service  by  liis  servant  being 
disabled  by  the  tortious  nets  of  ilie  defendant,  liiat  the  action 
lies.  Chancellor  Kent,  in  considering  the  relation  of  master 
and  servant,  subdivides  the  several  Icinds  of  persons  who  come 
within  the  description  of  servants,  into— ^rst,  slaves ;  second, 
kirtd  tervania  ;  and  third,  apprentices.  In  regard  to  the  second 
deecription,  the  learned  commentator  sayi^  "The  relation  of 
master  an4  servant  rests  altogether  upon  contract  The  one  is 
bound  to  render  the  service,  and  the  other  to  pay  the  stipulated 
considtraiioiL*'  And  again  ;  "  In  England,  there  seems  to  be  a 
distinction  between  menial  and  some  other  servants,  but  1  know 
of  no  legal  diiilinction  between  menial  or  domestic  and  other 
hired  servants."    (2  Kent's  Comm.  4ih  ed.  p.  258  et  seq.) 

But  it  is  ai^ued,  secondly,  that  this  action  cannot  he  supported 
because  the  defendant  shut  the  door  of  the  bank  at  the  usual 
time  and  in  the  usual  manner,  and  that  if  Smith  was  detained  it 
was  his  own  fault.  The  facts  do  not  make  such  imprenioii 
upon  my  nind»  In  a  moral  point  of  view,  the  facts  plainlT 
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fhow  that  the  eoodnct  of  iIm  defendftnt  on  this  oeoasion  xru 
highly  reprehensible^  admitting  of  no  jnaC  ground  of  palliation; 
elearly  indicating,  that  although  the  defendant  may  be  generally 

courteous  and  correct  in  his  intercourse  with  those  wiih  whom 
he  is  brought  in  contact  in  his  employment,  there  must  have 
existed  oilier  matters  between  the  parties,  not  di cli  s  1  by  the 
case,  which  prompted  him  to  mllict  such  vexation  and  insult  as 
it  appears  by  the  evidence  he  did.  Smith  was  sent  tliere  by  the 
plaintiff  on  a  legitimate  errand,  at  a  proper  time,  and  had  a  legal 
right  to  remain  a  reasonable  time  to  transact  the  business,  and 
was  entitled  to  depart  unmolested  so  soon  as  it  was  completed. 
Although  the  usnal  hour  for  closing  the  bank  intervened,  the 
means  taken  to  detain  him  longer  were  nnjnstifiable.  The 
judgment  of  the  justice  Is  sustained  by  sound  principles  of  law ; 
and  consequently  the  judgment  of  tlie  common  picas  should  be 
*»*versed,  and  Uiat  of  the  justice  uiiirmed. 

Judgment  reTersed. 


Wbitmarsb  and  others  vs.  Hall. 

In  an  action  by  ta  infiuit  t»  iveoMr  Jfar  walk  vod  hhor,  H  k  neitbcr  a  MinoB  nat 
a  gMbiid  fiv  PBdmdfif  Uie  amoaiit  of  ibe  noofeij,  that  Ibe  tmk  waa  dooe  onder 

a  contract  by  the  infant  to  labor  for  ths  defendant  for  a  fixed  period  of  time,  which 
be  violated  leaving  tbadefeodant'a  eoBjilaj*  without  aanie,  befon  the  tern  had 
eipucd. 

Error  to  the  Onondajrn  common  pleas.  Hall,  an  infant,  hy 
his  next  friend,  sued  L.  db.  J.  Whitinarsh  for  work  nnd  labor. 
It  WAS  proved  that  the  plaintiff  had  worked  for  the  defendants 
half  a  month  under  a  contraot  to  labor  for  them  for  a  certain 
longer  period  of  time,  and  had  left  without  cause.  After  tha 
plaintiff  bad  proved  the  value  of  the  labor,  the  defendants  pvcw- 
posed  to  ask  n  witness  what  the  plninlifTS  services  were  worth, 
taking  into  consideration  the  damages  they  had  sustained  in 
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consequence  of  his  not  fulfilling  his  agreement.  The  justice 
refused  to  receive  this  evidence,  on  the  ground  that  the  plaintiff 
was  not,  on  account  of  his  infancy,  bound  by  his  contract;  and 
gave  judgment  for  the  plainti^  which  the  common  pleas  affirm* 
ed  on  certiorari. 

R.  H,  Dudl^  for  the  pkintifi  in  error. 

D*  Goitj  lor  ihe  defendant  la  error. 

Bi/  ihe  Court,  Jewett,  J.  T!ie  evidence  offered  by  the  de- 
fendants, to  show  the  value  of  the  p.aintiti 's  services,  taking  into 
consideration  such  damages  as  they  had  sustained  in  conse- 
quence of  his  putting  an  end  to  the  contract  by  vohmtarily 
refusing  to  fulfil  it  on  bis  part,  was  properly  rejected  by  the 
instice.  This  contract  was  voidable  by  the  plaintiff  by  reason 
of  his  infancy,  according  to  the  general  rule  of  law,  that  the 
contracts  of  infantSi  with  certain  exceptions  which  do  not  em- 
brace this  case,  may  be  avoided  by  them  either  before  or  after 
they  arrive  at  full  age.  (2  KeiiCs  Com.  237,  5//i  cd.)  There 
IS  110  case  where  it  lias  been  held  that  on  executory  contract,  by 
an  infant,  not  beinir  for  necessaries,  is  oblii^atory  upon  him. 
The  plaintitr  here  has  put  an  end  to,  aud  avoided  his  contract 
with  the  defendants,  by  voluntarily  leaving  their  service  and 
bringing  tliis  suit  to  recover  the  value  of  his  services. 

It  is  insisted  on  the  pert  of  the  defendants  that  the  justice 
erred  in  rejecting  the  evidence  offered  by  them  on  the  ground 
that,  althovgh  the  plaintiff  was  an  infiint  and  had  a  right  to 
avoid  this  contract  and  recover  the  value  of  his  services,  yet  that 
the  defendants  were  entitled,  if  they  had  sustained  an  injury  by 
such  avoidance,  to  have  a  proper  allowance  therefor  made  against 
such  value.  In  other  words,  it  is  clainit  d  that  tfio  defendants 
are  enhtled,  as  a  set-off  against  the  v;i!iio  of  the  piaintjff  's  servi- 
ces, such  sum  as  is  equal  to  the  amount  of  the  injury  sustained 
by  them,  by  the  avoidance  of  the  contract  by  the  plaintiff,  which 
in  effect  would  charge  the  infant  with  the  performance  of  his 
contract,  or  with  damages  for  its  Tiolation.  The  ptopositioa  is 
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not  sustained  by  my  elementary  principle  known  to  the  law, 
and  I  do  not  find  that  it  has  been  recogfnized  by  any  adjudged 
case,  unless  by  that  of  Moses  v.  Sieveus,  (2  Pick.  332.)  In  that 
case,  the  plaintiff,  an  infant,  had  made  a  special  aofrcement  to 
labor  for  the  del'tndant  a  certain  lime  for  cci  tain  wji^'^es,  and  be- 
fore the  time  expired,  left  his  service  voluntarily  without  cause. 
It  was  held  that  be  might  recover  on  a  quantum  meruit  for  the 
services  performed,  and  if  his  employer  was  injured  by  the  sud- 
den termination  of  the  contract  without  notice,  a  deduction 
should  be  made  on  that  account  The  learned  judge,  in  deliv- 
erin;?  the  opinion  of  the  court,  said,  "  We  think  the  special  con- 
tract being^  avoided,  an  indebitatus  ttssumjysit,  upon  a  quantum 
meruit  lies,  as  it  would  if  no  contract  had  been  made;  and  no 
injustice  will  be  done,  because  the  jury  will  give  no  more  than, 
under  all  circumstances,  the  services  were  worth,  making  any 
allowance  for  any  disappaintmeni  atnwnting  to  ait  injury 
fohioh  the  defendani  in  such  case  vould  sustain  by  the  avoid- 
ing  of  tha  cmtraetJ*  With  great  respect,  I  am  unable  to  yield 
my  assent  to  the  soundness  of  the  qualification  annexed  to  the 
proposition.  I  think  that  the  infant  plaintifi^,  in  such  an  action,\ 
is  entitled,  by  well  settled  principles  of  law,  to  recover  such  sum 
for  his  services  as  lie  would  be  entitled  to  if  there  had  been  no 
express  contract  made.  A  recovery  is  allowed  upon  the  assump- 
tion that  there  is  no  express  contract  at  all. 
The  judgment  under  review  is  therefore  correct 


Judgment  aflhmed. 


Vol,  IIL* 
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Bofwr  9,  Tmnaum. 


BOWBR  99,  TlERMAKir* 

Tlw  hoMer  of  a  note  guaratfM  hj  a  aorety  may  take  a  jadgiMnt  by  eoaSdmkm 
-fitm  the  tMlnCi  irilb  a  ita^  of  anefilioik  ftr  melt  a  peilod  m  tnald  be  leqnned 
.  to.obtefa  jiidfiiMDt  end  ea^eeptloB  in  a  nilt  ^ot  iitSmMi,  (Stmik, 

Bat  if  e  longer  time  be  ^Ten,  the  «irety  inB  be  dH^jliai|e4i  Ibongii  tbe  oiaker  mi^ 
have  dbtiined  as  giekt  a  delay  kj  defending  the  eoit 

Assumpsit,  tried  at  the  New- York  circuit  in  July,  1844,  be- 
fore Kent,  late  0.  Judge.  The  plstntiff  claimed  to  recoTef 
upon  the  guaranty  of  the  defendant  of  the  payment  of  a  promis- 
8ory  note  made  by  one  Truschell,  dated  March  1, 1839,  for  (SOOi 
payable  to  the  plaintiff  immediately ;  and  gave  evidence  tending 
to  sustain  the  action.  On  the  part  of  the  defendant  it  was 
shown  that  Truschell  the  maker,  for  whom  the  defendant  was  a 
surety,  oil  the  21st  day  of  December,  1842,  executed  to  tho 
plaintiff  a  bond  and  warrant  ofattoioey  to  confess  judgment 
for  the  amount  of  the  note,  pursuant  to  which  judgment  was 
perfected  on  the  29th  day  of  the  same  month.  At  the  time  of 
confessing  the  judgment,  the  plaintiff  gave  a  stipulation  by  which 
he  agreed  not  to  issue  execution  if  Truschell  paid  $100  In  tisiy 
days^  and  continued  to  pay  $100  every  sixty  days  thereafter 
until  the  judgment  was  satisfied ;  bnt  upon  any  default  in 
these  payments,  execution  might  issue  immediately.  It  did  not 
apprrir  that  any  payment  was  made  within  the  fust  sixty  days, 
but  a  Ju  fa.  was  not  issued  until  November,  1843.  It  was 
afterwards  returned  unsatisfied.  The  defendant  moved  for  a 
nonsuit,  insisting  that  the  stipulation  not  to  issue  execution  dis- 
charged  the  defendant  The  circuit  judge  denied  the  motion, 
reserving  the  point  with  the  plaintiff's  assent,  and  giving  the 
defendant  liberty  to  move  the  court  for  leave  to  enter  a  nonsuit 
Verdict  for  the  plain titf. 

N.  Hill  Jr.f  for  the  defendant,  moved  for  a  nonsuit  on  a  case. 
He  referred  to  Banffs  v.  Slrong,  (7  Hill,  250,)  and  the  authori* 
ties  cited  by  the  defendant's  counsel  in  that  cose. 
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H.  Denio,  for  the  plaintiff,  said  that  by  the  terms  of  the  stip* 
ulation  the  lirst  payment  was  required  to  be  made  before  the 
plaintiff  could  Iiave  obtained  judgment  aud  an  execulion,  if  a 
suit  had  beeu  commenced  and  had  been  defended.  As  that 
payment  was  not  made,  there  was  no  operative  agreement  for 
further  delay.  No  timo  has  therefore  been  given  which  the 
principal  debtor  could  not  have  obtained  in  the  regular  couiee 
of  a  suit,  and  in  such  cases  the  surety  is  not  discharged.  {Hal' 
*Utt  y.  Boimes,  18  John,  28;  Price  v.  Edmunds,  10  Bam,  4* 
Cress.  578.)  In  Barker  v.  McClure,  (2  Blachf.  14,)  the  prin- 
cipal q^ave  a  cognovit  with  an  absolute  stay  of  execution  for  six 
moiitlis,  and  yet  theconrt  Iield  that  the  surety  was  not  discharged, 
because  by  puuiug  in  a  defence  ttie  debtor  could  have  obtained 
as  long  a  delay. 

PfiR  Curiam.  This  court  has  never  relaxed  the  rale  that 
giving  time  to  the  principal  discharges  the  surety,  further  than 
to  say,  that  if  upon  confessing  judgment  such  indulgence  is 

given  as  the  debtor  might  certainly  have  obtained  by  tlie  ordi- 
nary progress  of  a  snit,  the  svn-ety  shall  not  be  discharged.  In 
this  case  judgment  would  hnw  bocn  obtained,  had  a  suit  been 
brought,  before  the  expiration  of  the  sixty  days,  unless  a  defence 
had  been  interposed.  We  cannot  assume  that  this  would  have 
been  done,  as  no  defence  in  reality  existed.  We  thinlc  it  would 
be  unsafe  to  extend  the  exception  to  the  rule  farther  than  has 
already  been  done  here.  If  the  case  referred  to  gives  greater 
latitude,  it  ought  not  to  be  ibllowed.(a} 

Judgment  of  nonsuit 

Tlus  c«M  and  the  ona  next  fDUowing  were  decided  al  the  last  Julj  temb 
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Bbaroblet  w,  Dtgebt. 

An  ftetloo  of  debt  agaiiMt  •  oonilibla  te  aeglMliog  to  ntimi  tn  tenemkn  doMiMl 

bdonf  to  lha  dm  of  nrereble  cmm$, 
Wlicre  such  a  o«wb  WM  raiSnfed  mod  a  lopoit  nade,  tho  oooit  lofond  to  cDtertam 

•  motion  to  lotit  aiido. 

Motion  to  set  aside  the  report  of  referees.  The  action  was 
debt  against  a  constable  for  neglecting  to  return  an  execution 
iflsaed  by  a  justice  of  the  peace  in  favor  of  the  plaintiff,  brought 
pursuant  to  the  provisions  of  2  S,  f  169.  After  issne 
joined,  the  cause  was  refened  to  referees,  who  made  a  report  m 
ifavor  of  the  plaintiQ  which  the  defendant  moved  to  set  aside  on 
the  merits. 

E.  S.  Caprottf  for  the  defendant. 

N.  Hill  Jr.^  for  the  plaintiff,  said  tliat  the  caiTse  was  notm> 
(arable  under  the  statute^  (2  IL  &  384,  (  39,)  and  that  the  court 
would  not,  in  such  a  case,  review  the  report.  (SUmser  iZSed- 
fieldf  19  Wend.  21 ;  Dederid^s  adnCra  v.  RiMey,  id.  108.) 

Per  Curiam.  Where  the  objection  is  made  at  this  sta^^e  of 
the  proceedinofs,  the  question  is  whether  the  suit  l  elonsrs  to  the 
class  of  referable  causes.  It  is  settled  that  an  nciioii  of  tort  can- 
not be  referred,  except  under  the  late  statute,  where  it  may  be 
done  by  consent  of  all  the  partie8.(a)  T!i  is  suit  is  for  a  penalty, 
grounded  upon  non-feasance  in  a  public  officer,  and  was  not  re- 
ferable. We  cannot  therefore  entertain  a  motion  to  review  the 
report 

Motion  denied. 

END  OF  OCTOnSR  TERM. 
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▲ROVED  AND  DETERMINED 
IS  TBI 

* 

C0U&1!  FOA  IH£  COMEGIION  OF  S&BJOBS 

or  THI 

STATE  OP  NEW-TORE, 

IN  DECEMBER*  1846. 


Moiiiiis  vs.  The  People. 

Ad  Ml  of  the  legblatwo  euatoi  bo  tfll  aiidfl  at  ttoeonfUtutioiutl,  mien  its  ineom- 
potibiKtjr  widi  the  omitiUitMn  is  mainfot  and  mieqahrooal.  Per  Lott*  SeiMler. 

An  aet  jnovidiof  for  tboa|ipoiiilinent  of  additional  judges  Ibr  ibo  ooorti  of  jnatioo 
in  the  eitj  of  Mew-Tork  la  not  neeeaaatily  an  altention  of  the  eharler  of  the  eitf* 

Semble.    Per  Lott,  Senator, 
hot  if  the  provision  in  the  act  of  May  14, 1840»  which  directed  the  appointment  of 

associate  jadfjcs  of  the  court  of  g;cncrRl  ses?ion«  of  the  city  and  county  of  New- 
Vorlv,  wus  void  for  not  having  been  passed  by  a  constitutional  vole,  sliil  tlie  in- 
dividuals a[)pointed  pursuant  to  the  :ict,  who  entered  upon  their  duties,  were  judgca 
de  facto — whose  authority  could  not  be  questioned  collutcroily.  i'cr  Lott, 
Stnaiar, 

And  the  olReem  whoaeagenej  wao  hjr  law  leqeiied  hi  prondiag  fer  the  paymeotof 
their  aalariea  eoold  not  inquiie  mto  the  legalitj  of  their  appoiirtnMnt.  Per  JLoviv 

When  the  legidatnra,  after  the  pmons  eo  af^Kuntcd  judges  bad  oerred  in  tbcir 
offices  one  year,  passed  an  act,  by  a  majority  vote,  declaring  the  arreart  of  their 

salaries  a  county  charge,  and  directing  the  board  of  supervisors  to  audit  and  allow 
tbfir  accounts  therefor,  held  a  cooatitulkmaJ  enactmeat  and  binding  on  the  boaid 

of  Rupcrvisoro. 

fiuch  a  statute  n  not,  oven  admitting  the  act  for  the  appointment  of  the  judges  uoi 
to  faavo  beeo  eomtitntianally  paaaad,  <*a  biU  ajipropriating  the  public  nxmeys  or 
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Morris  v.  The  People. 

property  for  local  or  private  purposes,"  and  did  not  therefore  require  the  assent  <■ 

two>thirdi  of  the  members  elected. 
Wham  dw  baud  of  fopervMon  <if  a  ooantj  ara  raqiufed  by  lav  to  **miidit  aal 

•lb«**  the  aeoonnta  of  a  olaat  of  pnblio  offieow  ftr  tlwir  aalazieoi  tbey  have  m 

disontioD  to  emeise,  but  must  allmr  the  aalaijaa  find  by  law. 
And  when  tiie  aeoount  of  such  ao  offieor  was  presented  to  the  boaxd,  and  waa  not 

audited — the  resolution  for  its  allowance  beings  lost — held  that  a  member  Totiof 

against  it  was  liable  to  the  penalty  of  ^50,  prescribed  by  1  R.  S.  368,  §  16. 
In  an  action  for  ihr  ponalty  in  such  a  case,  the  farfs  bcinji;  undisputed,  the  liability 

of  the  dcfcndaot  la  a  conclusion  of  law ;  and  the  judge  need  not  submit  the  ques< 

tk>n  to  the  jury. 

Held  aUo,  that  the  motive  of  the  defendant  is  not  material,  and  that  he  la  liable, 

ahlMMigh  he  aoled  mistakenly  and  not  eomiptly. 
In  deelaring  against  a  anperriaor  tat  the  penally  imposed  by  the  ivnaed  atatntaa  §ai 

rafoaing  or  neglecting  to  peifbon  a  doty  required  of  hira  by  tow,  tt  ia  not  acoeaaa^ 

ly  to  refer  to  the  alaiuto  pweeribfaiy  the  duty,  but  oidy  to  that  whieh  inlliota  Aa 

penaltji 

On  emr  from  the  supieme  court  The  district  attoniey  of 
the  city  and  county  of  New-York  brought  an  action  of  debt 

in  the  court  below,  in  the  name  of  the  people,  against  Robert  H. 
Morris,  the  plaiiUiff  in  error,  for  a  penalty  <:>i  S250,  imposed  by 
the  statute,  (I  R.  S.  368,  §  16.)  for  reluhUji;  lu  jxsrlbnn  his  duty 
as  a  member  of  the  board  of  suprrvisors  of  the  city  of  Nevv-Yorki 
''in  this  to  wit:  in  refusing  to  audit  and  allow  the  account  of 
James  Lynch,  one  of  the  associate  judges  of  the  court  of  general 
sessions  of  the  city  end  county  of  New-Tork,  for  arrears  of  salary 
then  and  there  due  by  law  to  the  said  James  Lynch,  as  such 
associate  judge ;  whereby  an  action  hath  accrued  to  the  said 
plaintiff  to  have  and  clcmanr]  of  the  said  defendant  the  said  som 
above  demanded  accordnig  to  tlie  provisions  of  the  statute  en- 
titled 'of  the  powers,  duties  and  privileges  of  counties  and  of 
certain  eoonty  officers,'  part  first,  chapter  twelve,  title  secoody 
article  first,  section  sixteenth  of  the  revised  statutes."  The  suit 
was  commenced  on  the  8th  day  of  September,  1841,  at  the  in- 
stance of  Judge  Lynch.  The  defendant  pleaded  not  guilty,  and 
the  issue  was  tried  before  Kent,  late  C.  Judge,  At  the  New-York 
circuit  in  February,  1842.  The  commission  ot  Jrtines  Lynch  as 
oil''  o[  the  associate  justices  of  the  court  of  general  sessions  of  the 
peace  in  aud  ibr  the  city  aitd  county  of  £^ew-York  was  pro 
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duccd,  and  it  wa.s  shewn  thai  he  took  the  oath  of  office  on  the 
20th  ihf  of  May,  1840.    It  was  then  proyedon  the  part  of  the 
plaintiff  thai  at  a  meetiDg  of  the  board  of  superviaon  of  the  city 
ood  county  of  New-Tork,  held  on  the  17th  day  of  Jane,  ISilf 
tiie  account  of  Judge  Lynch  for  his  salary  for  one  year,  to  Hay 
20th,  1841,  WHS  presented,  and  a  fesolution  was  offered  that  it 
be  audited  with  interest,  which  was  lost,  the  defendant,  wlio  ns 
the  mayor  of  the  city  was  a  member  of  the  board,  voting  in  the 
neffatire.    Another  mceliuj/  of  tlie  board  was  held  on  the  21st 
day  of  June,  1841,  at  which  the  defendant  offered  a  preamble  to 
the  effect  that  the  act  establishing  the  offices  of  associate  judges 
of  the  general  sessioon  was  passed  without  the  application  of  the 
eity  authorities^  and  was  against  the  wishes  of  the  inhabitants^ 
but  that  inasroueh  as  the  supreme  court  had  held  the  law  obli* 
gatory,  it  was  the  duty  of  the  board  to  obey  it :  and  also  two 
resolutions,  the  first  declaring  that  the  b<  aid  ilid  not  approve  of 
or  sanction  tlic  law  and  hoped  (or  its  repeal,  niid  the  other  direct- 
ing the  comptroller  of  the  city  to  pay  the  salaries  of  the  associate 
judges.   The  question  was  taken,  separately,  upon  the  pream- 
ble and  upon  each  of  the  resolutions^  and  they  wero  lost,  the  vote 
upon  each  being  afirmoHvt  soren,  juffoiive  seven ;  the  defendant 
▼oting  in  favor  of  the  preamble  and  of  the  first  resolution,  and 
against  the  second  resolution.  A  resolution  to  audit  the  salary 
c  Judge  Lynch  w.is  also  lost,  as  was  likewise  a  resolution  dc- 
tlariui^  that  the  board  would  not  direct  the  comptroller  to  pay 
the  salary,  the  defendant  m  eacli  instnuce  votinfj  in  the  negative. 
Another  meetini,^  was  held  on  the  9th  day  of  July,  1841,  when 
proceedings  of  the  same  general  character  not  resulting  in  any 
action  in  favor  of  the  payment  of  the  account  were  had,  the  do- 
&iidant  proposing  a  preamble  and  resolutions  similar  to  those 
above  mentioned,  bttf>oting  against  the  auditing  of  ttie  account 
after  the  preamble  was  lost,  and  at  the  same  tfme  voting  against 
a  decl.ir;ition  that  tho  salary  should  7wt  he  paid.    No  further 
procceduii(s  of  the  board  touchinof  the  account  seem  to  have 
been  had  prior  to  the  conittu  ik  ement  of  the  suit. 

The  defendant  then  proved  that  neither  the  act  "  for  the  l:etter 
•rganiaatioD  of  the  criminal  courts  of  the  dty  of  New-Yoric,'* 
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passed  May  Utb,  1840,  {Stat.  p.  257,)  or  Ibe  aet  <'to  enable  the 
Bupervisora  of  the  tity  and  county  of  Ne«r-York  to  mise  money 

by  tax,"  passed  May  26th,  1841,  (Stat.  p.  265,)  received  the  as- 
sent of  two-thirds  of  all  the  members  elected  to  each  branch  of 
the  legiskture ;  and  he  offered  to  show  that  the  question  of  the 
liability  of  the  city  for  these  salaries  was  pending  before  the 
courts  in  various  forms  when  he  was  called  upon  to  vote ;  but 
the  testimony  was  excluded  upon  the  plaintiff's  objection,  and 
the  defeudaut  excepted.  The  defendant  insisted  that  neithef  of 
these  acts  were  oonstitutionally  passed;  but  if  they  were^  that  it 
was  a  question  for  the  jury  whether  the  defendant  had  acted  cor* 
ruptly,  and  he  requested  the  judge  to  chai^  the  jury  that  the 
defendant  was  not  liable  unless  his  intention  was  corrupt  The 
judge  ho\v(  vcr  charged  the  jury,  that  these  acts  were  legally 
passed  and  wvie  obligatory,  and  that  tiie  defendant  hud  lucnr- 
red  the  pt  iialty  mentioned  in  the  statute,  The  defendant  s 
counsel  excepted  and  the  jury  found  a  verdict  for  the  plaintiff. 
The  deft  ndaat  moved  the  supreme  court  in  arrest  of  judgment^ 
and  also  for  a  new  trial  on  a  bill  of  exceptions.  Both  motions 
were  denied,  and  judgment  was  given  against  the  defisndant 
The  reasons  of  that  court  were  gifen  as  Ibllows,  by 

CowEN,  J.  The  declaration  is  good  within  the  2  R.  S.  482 

§  10,  unless  it  bo  defective  in  omitting  a  reference  to  the  statute 
of  ISU,  ch.  27G,  p.  2G7,  §  4,  specially  directing  the  supervisors 
of  the  city  and  county  of  New- York  to  audit  and  allow  the  ac- 
count of  Judge  Lynch  and  his  associates.  Tlie  section  cited 
from  2  R.  iS\  substitutes  a  very  general  form  of  ieclarmL'-  on 
penal  statutes  for  the  special  matter  required  to  be  set  forth  in 
the  common  law  declaration.  It  declares  that  it  shall  be  suffi- 
cient in  a  declaration  on  any  penal  statute,  to  allege,  as  is  done 
here,  that  the  defendant  is  indebted  in  the  prescribed  penalty ; 

whereby  an  action  accrued  according  to  the  provision^  of  the 
statute,  (fee.  The  penal  statute  referred  to  in  this  instance  gives 
the  penalty  of  $250  against  each  supervisor  who  shall  refuse  or 
neglect  to  perform  ani/  of  the  duties  which  are  or  shall  be  re- 
quired oi  him  by  law  as  a  member  of  his  board.   (I  Jt  S.  308, 
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1 16.)  TJm  statute  of  1841  imposed  the  duty  of  auditing  the 
account  mentioned  ia  tlie  declaiatioo.  The  geuend  zeference 
alone  is,  I  think,  sufficient.  Though  the  act  of  1841  was  passed 
years  aiker  the  statute  which  gave  the  penalty,  yet  the  refusal  to 
audit,  6^c,  was  properly  treated  by  Oie  deelamtton  as  in  eflbct  a 
violation  of  tlio  laiiL  i.  'J'liis  lias,  l)y  its  prospective  words,  ef- 
fectually incorpofiit^jd  with  itself  the  act  of  ISll,  aud  both  must 
be  read  as  one  statute.  On  this  const riiclioii,  any  refusal  to  do 
the  duty  of  a  supervisor  while  acting  as  a  member  of  the  hoard, 
wliethcr  imposed  by  a  statute  passed  before  or  after,  rendered 
the  d.;feitdant  liableiu  the  words  of  the  statute,  according  to  ikt 
prfivisions  of  ihe  tUMe^  entitled  A^c  But  the  pleader  has  not 
contented  himself  with  the  general  lefereoce.  He  has  men* 
tioned  the  particular  violation  of  duty  which,  on  oompariog  the 
specification  with  the  act  of  1841,  we  see  is  within  its  terms. 
That  removes  all  doubts,  if  there  be  any,  on  tlic  general  Ibrm. 
Thu  luulion  m  airostmust  he  denied. 

The  salary  <4f  Judge  Lyncii  had  been  fixed  by  stntute,  and 
made  payable  out  of  the  treasury  of  the  city  of  New-York.  It 
had  not  been  paid  May  26th,  1841 ;  and  an  act  was  then  passed 
making  it  a  county  charge,  adding — "  And  the  mayor,  recorder, 
and  aldermen  of  the  city  of  New-York,  as  the  supervisors  of  the 
said  city  and  cotmty  of  New-York,  of  whom  the  mayor  or  lu* 
corder  shall  be  one,  shall  audit  and  allow  the  acoount  for  such  . 
arrears  on  or  before  the  tenth  day  of  Jul  y  next."  Judge  Lynch^ 
account  was  duly  presented,  and  the  defendant,  who  was  ntayor, 
voted  against  its  audit. 

The  provi  i  )!i  ui'  the  revised  statutes  is,  that  "if  any  supervi- 
sor shail  r.;lusc  or  iiprjlect  to  perform  any  of  tiie  duties  which 
are  or  shall  be  reiiuired  of  him  by  law,  as  a  member  of  liie 
board  of  .snjx^r visors,  he  shall  for  every  such  offi*nce  for£sit  the 
sum  of  $250."  Under  the  proof  the  defendant  was  prima  fih 
cte  liable. 

We  have  held  that  the  law  coBstituling  the  court  of  general 
sessions  for  the  city  was  valid,  as  being  passed  by  a  eonstitih 
tional  majority :  that  a  two-third  vote  was  not  necessary.  That 
the  question  was  p  tiding  when  the  vote  of  the  d^ndaot  wua 
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given  against  the  audit,  and  that  he;  entertained  an  opinion  the 
other  way,  was  properly  rejected  as  a  ground  of  defence.  It  ij 
but  another  mode  of  saying  that  a  man  shall  be  excused  for  the 

commission  of  an  offence  in  fact,  becatise  he  does  not  believe  his 
acts  to  be  such  in  law.  It  is  enough,  in  our  opinion,  that  iliey 
are  in  truth  contrary  to  law,  until  we  are  oyerruied  by  the  court 
of  errors. 

The  case  was  argued  here  by  P,  A*  Cknodrey  ^  /.  J*.  Bror 
dp^  for  the  plaintiff  in  error,  who  insisted  upon  the  following 
points: 

1.  The  act  creating  the  office  of  associate  judge  of  the  court 
of  sessions  of  the  city  of  New- York,  {Stat.  1810,  /).  257,)  not 
havirifr  received  the  absent  of  two-thirds  of  llie  members  elected 
to  each  branch  of  the  legislature,  is  void.  {Purdf/  v.  The  Peo- 
ple, 4  mi,  384.) 

2.  The  new  oiganization  of  the  court  of  sessions  attempted 
by  that  act,  excluded  the  aldermen,  as  judges,  and  substituted 
two  associate  justices  in  their  stead.  If  the  aldermen  could  not 
be  thus  deprived  of  their  offices,  the  whole  scheme  of  which  that 
was  a  part  must  be  void. 

3.  The  act  under  consideration  is  repugnant  to  liie  fifteenth 
section  of  article  four,  of  the  constitution,  which  declares,  that 
"  All  officers  heretofore  elective  by  the  people  shall  continue  to 
be  elected."  The  aldermen  were  judges  of  the  court  of  sessions^ 
and  were  elective  by  the  people.  The  act  provided  that  the  as- 
sociate  judges,  who  are  to  supply  their  places,  shall  be  appoint- 
ed by  the  governor  and  senate. 

4.  The  duty  of  the  supervisors  depends  upon  the  legal  title 
of  the  associate  judges.  If  they  were  not  judges  de  jure,  an 
appro|)riation  to  j>.'\y  their  salaries  would  have  been  a  misappli- 
cation of  the  public  moneys. 

5.  Tfie  penalty  sought  to  be  recovered  in  this  case,  wets  ui- 
lended  to  be  inflicted  only  tor  a  violation  of  public  duties.  Bui 
the  present  suit  was  insltCuCt\l  to  enforce  a  mere  private  claim, 
for  tiie  recovery  of  which,  it  well  founded,  there  are  other  ap* 
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propriate  remedies.    {Matter  of  Shiplet/,  10  John.  484;  The 
People,  tfc.  V.  The  Mayor,  ^-c.  25  IT,  ri^i.  680  ) 

6.  Tlie  question  whether  the  defeodaut  was  liable  should 
have  been  submitted  to  the  jury. 

7.  The  declaration  was  defective  in  not  containing  a  reference 
lo  the  act  of  1841,  which  prescribed  the  duty  which  is  said  to 
have  beea  Yiolated. 

X  R.  Whitings  for  the  defendants  in  error,  insisled  that  aN 
though  that  portion  of  the  act  of  1840,  which  depriyed  the  alder- 
men of  their  seats  in  the  court  of  sessions,  might  be  void,  yet  its 

invalidity  in  that  reii|xjct  did  not  render  the  residue  of  tlie  act  . 
void;  and  tliat,.if  it  were  lield  that  the  act  was  void  in  all  its 
parts,  still  the  imperative  dii^ction  in  the  act  of  to  audit 
and  allow  the  accounts  of  the  judges  for  services  actually  ren- 
dered in  good  faith,  created  a  duty  on  the  part  of  the  supervisors, 
ibr  the  violation  of  which  this  action  could  be  sustained.  He 
referred  to  the  following  authorities:  {Purdf  v.  T^ePeop/e, 
4  WjIj  387,  fer  Walworth,  Chanctttkr;  GMm  v.  Prince, 
4  TFosA.  C  C.  R.  318 ;  Ely  v.  !?7^ompM»,  3  Mtar^  K  73; 
Caswell  v.  Allen,  7  John.  63.) 

Hand,  Senator.  By  the  act  "  for  the  better  orgatiizaiion  of 
criminal  courts  in  the  city  and  county  of  New- York."  it  is  enacted 
that  "  the  court  of  general  sessioiis  in  the  city  and  connty  of 
New-York  shall  hereafter  be  held  and  ail  the  powers  thereof  ex- 
ercised "  by  a  recorder  and  two  judges ;  and  a  saliry  of  $2000 
each  is  given  to  those  judges.  {Stat.  1840,  p.  257,  §i  1, 5.)  Mr. 
Lynch  was  appointed  one  of  the  judges.  By  an  act  passed  in 
1841,  it  is  declared  that  the  arrears  of  salary  of  those  associate 
judges  now  due  and  their  salaries  hereafler  to  become  due," 
shall  be  county  charges,  and  that  the  superrtsors  shall  audit 
Hnd  allow  the  account  for  such  arrears  on  or  before  the  10th 
ilay  of  July  next,  and  hereafter  quarterly  as  such  salaries  may 
become  due."  {Stat.  o/"184l,  267,  §  1.)  A  provision  of  the 
revised  statutes  declares  that  "if  any  supervisor  shall  refuse  or 
neglect  to  perform  any  of  the  duties  which  are  or  shall  be 
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required  of  him  hy  law  as  a  member  of  the  board  of  supervisors, 
he  shall  for  every  such  olibncc  forfeit  the  sum  of  two  huudred 
and  fifty  dollars"   {i  R.  S.  368,  §  16.) 

Perhaps  the  coDstitutional  question  referred  to  in  tiie  chaige 
of  the  judge,  does  fairly  arise  in  this  case ;  for  if  the  act  appoint- 
ing Mr.  Lynch  an  assosiate  judge  was  unconstitutional,  his  acts 
as  such,  certainly  as  to  himself,  were  void,  however  they  might 
affect  third  persons.  Consequently  he  was  {uusonally  liable  lo 
any  one  injnred  thereby,  and  could  not  justify  under  his  appoiul- 
niern,  much  less  could  he  cluim  compensation  lor  performing 
those  acts.  But  it  is  not  clear  that  the  le^islatcure  had  not  the 
power  to  direct,  by  another  law  passed  ader  ttie  services  wen 
rendered}  that  he  should  be  paid  therefor  by  the  oonnty.  It 
could  not  require  a  corporation  to  pay  this,  for  that  would  be  the 
same  as  taking  the  property  of  an  individual  for  that  purpose: 
and  not  being"  for  public  benefit,  that  could  not  be  done  even 
with  compensuiioii.  But  the  power  of  the  legislature  to  make 
an  appropriation  to  be  paid  by  a  certain  portion  of  the  state, 
might  possibly  be  quite  a  different  question.  That  the  whole 
scope  and  aim  of  the  law  of  1840  was  an  infringement  npon  the 
corporate  rights  of  New-York,  I  have  very  little  doubt  That 
the  language^  spirit  and  intent  of  the  act  were  to  reoiganize  the 
conrt  of  general  sessions  in  that  cityj  to  mo  is  obvious,  and  I 
cannot  eviscerate  it,  and  abrogate  some  of  the  most  important 
of  its  proviijions,  for  the  purpose  of  making  it  innoxiuiis  and 
enabling  it  to  evade  tlie  constitution.  A  hi<?her  jx)wer  than  the 
legislature  has  forbidden  it  The  jury  was  distinctly  instructed 
that  the  law  of  1840  was  constitutional ;  and  even  if  we  suppose 
a  conviction  could  have  been  had  for  the  violation  of  the  law  of 
1841,  yet  not  knowing  what  course  the  cause  would  otherwise 
have  taken,  we  are  not  to  consider  the  effect  of  that  ohoige  as 
harmless. 

But  I  do  not  put  my  vote  in  tnis  cause  upon  that  ground 
alone.  There  is  in  my  opinion  another,  and  perhaps  in  its  ef- 
fects !ipon  community  a  more  serious  error  in  this  decision.  The 
liability  of  public  officers  is  a  matter  of  grave  importance.  On 
the  one  hand,  they  should  be  held  to  a  6iithihl,  vigilant  ami 
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honest  discharge  of  their  duties;  while  on  the  other,  sUivish 
iear  should  not  be  incylcated  by  holding  them  liable  to  penalties 
for  every  mistake,  however  conscientious.  1  have  been  at  some 
loss  10  j^ive  plaiistbility  to  the  cause  of  action  as  set  out  in  the 
dectaratioo.  The  statute  fixes  the  penalty  upon  a  neglect  of 
duty  as  a  *^  member  of  the  board  f  this  declaration  claims  the 
penally  because  the  defendanl  refused  to  autiit  auJ  allow  the 
salary.  No  doubt  a  neglect  of  duty  may  be  by  one,  but  the 
auditing  and  allowing  is  the  act  of  tlie  boardj  which  was  a 
quasi  corporation.  The  defendant  could  not  allow  and  audit. 
That  was  not  "required  by  law  "  of  him.  He  is  charged  with 
refusing  to  do  that  which  lie  could  not  do.  If  liable  at  all,  the 
jury  might  have  found  him  guilty  of  refusing  or  neglecting  to 
perform  his  duty  by  voting  against  allowing  and  auditing^,  or 
against  taking  up  the  question,  rf  this  had  been  charged  against 
him;  for  that  wtuild  be  his  act.  But  that  is  not  the  charge; 
and  how  can  he  be  sued  for  not  doing- that  which  he  alone  could 
not  perform  nor  prevent?  However  i  do  not  put  this  case  on  a 
question  of  pleading ;  but  throw  out  these  suggestions  as  I  think 
they  go  to  show  the  fallacy  of  the  plaintiff^  positions^  that  an 
action  will  lie  against  an  individual  member  of  such  a  body,  be- 
cause the  result. of  the  action  of  that  body  does  not  accomplish 
Its  much  as  the  law  requires. 

I  cannot  believe  fur  a  moment  tliut  the  statute  giving  this 
penalty  was  ever  intended  to  reach  a  case  of  an  imperfect  or 
mistaken  performance  of  duty  as  a  member  of  the  board — a  mere 
misfeasance — when  there  was  no  maUce  or  corruption.  The 
evidence  shews  that  the  defendant  was  willing  to  join  in  a  vote 
to  audit  and  allow  the  account,  if  it  could  be  accompanied  by  an 
expression  of  disapprobation  of  the  law,  which  he  judged  to  be 
important  to  protect  the  rights  and  interests  of  the  corpomtion. 
He  was  not  wholly  opposed  to  the  pay[nent  of  the  salary,  but 
insisted  only  that  it  should  be  granted  in  such  a  manner  as 
seemed  to  him  discreet  and  proper.  The  method  which  he  ap- 
proved not  being  assented  to  by  a  majority  of  the  board,  he  de- 
clined to  give  an  affirmative  vote  in  favor  of  the  allowance.  To 
neglect  or  refuse  to  act  is  one  thing,  but  to  act  according  to  h*a 
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'•ense  of  daty,  and  to  the  best  of  his  judgment  as  a  member  of 
the  board,  is  a  pcrrruuianca  of  his  duty,  however  mistaken  he 
may  be.  One  is  a  nonfeasance,  the  other  is  a  misfeasance.  For 
the  latter  a  member  of  the  board  of  supervisors  cannot  be  liable 
tinder  this  section,  without  alleging  and  proviog  bad  intent — 
and  theo  i%  is  malfeasance.  To  hold  them  to  other  lines  of 
duty,  would  be  to  make  their  liability  for  the  penalty  analogous 
to  that  of  common  earners^  and  impose  it  upon  them  for  every 
mistake. 

But  there  is  another  objection  fatal  to  this  judgment.   It  must 
be  remembered  that  inte}it  is  laid  out  of  the  case  by  the  charge  of 
tlie  judge.    We  have  then  an  action  for  a  penalty  against  a  super- 
visor for  refusing  and  neglecting  to  perform  his  duty  as  a  member 
of  the  board,  because  he  refused  to  "  audit  and  allow  ^  a  salary 
lam  now  supposing  these  disputed  laws  ¥alid| and  the  defendant 
proved  to  be  a  supervisor.  Th  is  action  by  the  people  should  not 
be  sustauied,  except  upon  the  same  principle  that  an  action  fo^ 
the  neglect  or  refusal  to  perform  a  duty  would  lie  i^rainst  an 
officer  by  a  person  who  had  suffered  damage  by  his  delinquency 
It  never  could  have  been  intended  that  a  supervisor,  who  had 
done  wliat  he  conceived  to  be  his  duty,  should  be  liable  at  all 
events,  and  that  too  for  penalties  in  the  name  of  the  people.  No 
matter  what  his  duty  or  station,  if  he  act  with  malicious  or  oor* 
rupt  intent,  he  is  indictable.  But  to  give  the  people  an  action 
where  there  has  been  an  honest  attempt  to  fulfil  the  duty,  and 
where  if  an  individual  had  suffered  thereby  he  would  not  be 
allowed  to  recover,  would  be  refining  upon  the  law  of  penalties, 
and  acniel  novelty  in  our  criimnal  jurisprudence.    The  penalty 
is  given  for  an  "offence,"  and  its  object  is  to  punish,  and  there- 
fore the  case,  I  have  no  doubt,  should  be  passed  upon  by  a  jury 
It  never  should  be  enforced  for  an  imperfect  performance,  done 
in  good  &ith — certainly  not,  unless  the  act  is  purely  a  ministe* 
rial  one.  The  duty  in  this  case  was  not  ministerial  in  its  char- 
acter.   The  statute  does  not  direct  the  supervisors  to  order 
payment  of  a  given  sum,  but  they  are  to   audit  and  allow  the 
arrears  of  salary.    The  very  words  of  the  statute  import  the  ex- 
ercise oi  judgnieat  and  discretioti.    The  board  was  not  a  meie 


ALBANY,  DECEMBER,  1846.  $91 


Monk  «.  Tin  Baopfe. 

agent  toenter  an  order  for  the  payment  of  a  fixed  sum.  In  such 
a  case  It  would  be  ministerial.  So  the  payment  of  a  sum  where 
another  has  ascertained  the  amount  So  perhaps  where  th«* 
board  is  merely  'Mo  raise"  a  sum  which  they  cannot  audit. 
But  here  they  were  to  "  audit,"  which  means  to  hear,  examinei 
adjust,  pass  upon  and  settle  the  account,  ai:d  tliuu  allow  it.  It 
matters  not  whether  the  duty  was  dillicult  or  easy  :  in  its  nature 
it  required  the  exercise  of  judgment,  and  that  is  enough.  In 
this  very  case  a  question  about  interest  arose,  the  solution  of 
which  required  1^1  knowledge  in  order  to  a  right  and  safe  de- 
cision. There  were  divisions  on  that  very  point,  and  probably 
debate.  The  defendant,  as  mayor  of  the  city,  and  having  the 
interests  of  its  great  population  and  immense  business  in  his 
keeping  as  its  chief  magistrate,  and  doubting  also  the  validity 
of  the  acts  of  the  legislature,  deemed  it  important  that  the  act  of 
auditing  and  allowing  the  account  should  be  accompanied  with 
a  declaration  of  the  rigiUs  of  the  corporation,  that  uo  presumption 
against  its  corporate  rights  should  obtain  from  a  non-user  of 
those  rights,  or  from  acquiescence  in  doubtful  laws.  I  do  not 
discover  that  the  defendant  showed  any  opposition  to  the  ac- 
count, provided  the  proper  guards  were  thrown  around  the  inter- 
ests of  his  constituents ;  and  yet,  because  he  was  not  willing  to 
yield  a  point  so  vital  and  againsL  iiis  own  convictions  of  duty, 
he  is  to  be  sued  for  an  "offence,"  and  punished  with  severe  pen- 
alties. The  law  on  the  subject  of  official  liability  I  had  supposed 
well  settled  as  laid  down  by  the  court  in  Kendall  v.  Siokes^  (3 
Howard^  9,)  as  follows:  "A  public  officer  is  not  liable  to  an 
action  if  he  falls  into  an  error  in  a  case  where  the  act  to  be  done 
is  not  merely  a  ministerial  one^  but  is  one  relative  to  which  it  is 
his  doty  to  exercise  judgment  and  discretion,  even  although  an 
individual  may  suffer  by  his  mistake.  A  contrary  principle 
would  indeed  be  pregnant  with  the  greatest  mischiefs."  This 
is  the  strong  language  of  the  court  in  that  case,  which  was  very 
analogous  to  tiie  one  before  us.  In  that  case  the  officer  had  only 
to  enter  and  give  credit  on  the  official  books  for  an  amount 
already  settled,  and  which  did  not  require  any  judgment  of  his 
to  adjust  And  I  Gnd  nothing  in  the  great  case  in  the  house  of 
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lords,  Ferguson  v.  The  Earl  of  Kinnoul^  (9  Clark  ij*  Finnelltf^ 
279,)  that  in  the  least  militates  against  this  doctrine.  Uu  tiie 
contrary,  Lord  Brougham  says :  "  Even  iul'erior  courts,  provided 
the  law  has  clothed  them  with  judicial  functions,  are  not  ame- 
Qable  for  errors  of  judgment ;  and  when  they  may  not  act  as 
judges,  but  only  have  a  discretion  confided  to  them,  an  crrono* 
cos  exercise  of  that  discretion,  however  plaiti  the  miscarriage 
may  be,  and  however  injurions  its  conseqiiencesi  they  shall  not 
answer  for.''  The  OMes  of  QiHey  v.  Lwd  Piilmentw,  (3  B 
4*  B,  ZTBf)  and  Kendall  v.  Stokesj  (3  Omard,  87,)  show  that 
this  ih»  not  a  ministerial  act.  It  pftrtakes  more  of  te^islntive, 
for  which,  as  Lord  Brougham  says  in  Ferguson  v.  Kinnoul^ 
there  is  never  any  liability.  Here  the  statute  required  an  af/J/V- 
ino' and  allowing  of  tl  10  'iccount,  but  the  process  of  obtaining 
that  result,  requires  the  exercise  of  judgment.  Many  ai^borities 
contain  the  same  doctrine  as  the  coses  abqve  cited. 

Again,  public  policy,  in  my  opimoD,  is  decisive  against  this 
action.  To  sustain  the  positions  necessarily  contended  for  by 
the  plaintiff  in  this  cause,  woold  take  fiom  these  very  importaat 
public  officers  that  independence  and  freedom  of  action,  abso- 
Intely  necessary  to  a  proper  discharge  of  their  official  duties. 

With  the  greatest  respect  for  the  eminent  men  whose  decision 
we  are  reviewing,  I  must  vote  for  a  reversal. 

LoTT,  Senator.  Tfiis  suit  is  brought  for  the  recovery  of  a 
fK]tnalty  alleged  to  have  been  incurred  by  the  planilUf  in  error, 
for  a  violation  of  duty  as  one  of  the  supervisors  of  tlie  city  and 
county  of  New- York. 

By  the  general  law  prescribing  the  duties  of  county  officers,  . 
it  is  proyided,  among  other  things,  that  The  board  of  super- 
visors of  each  county  in  this  state  shall  have  power  at  their  an- 
nual meetings,  or  at  any  other  meeting, — 1.  To  make  such 
orders  concerning  tfie  corporate  property  of  the  county  as  they 
may  deem  ex|)edient.  2.  To  examine,  settle  and  allow  a '1  ac- 
counts chargeable  against  such  connty,  and  to  direct  the  raising 
of  such  sums  as  may  be  necessary  to  defray  the  same.  3.  To 
Ittdit  the  accounts  of  town  oifficers  and  other  persons  against 
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their  respective  towns,  and  to  duxct  iha  raising  of  such  sums  as 
may  be  npoessary  to  defray  the  same;  and  4.  To  perform  all 
Other  duties  which  may  enjoined  on  them  by  any  law  of  this 
State.  (I  /?.  aS".  307,  §  4.)  The  sixteenth  section  of  the  same 
article  provides  the  penalty  for  refusal  or  neglect  of  dcUy,  m 
terms  which  it  is  uimecessary  to  repeat  The  m»yor,  recorder 
and  aldermen  of  the  city  of  New- York,  are  the  stiperTisors  of 
the  city  and  county  of  New-York,  and  these  general  proTisions 
extend  to  them  respectively.  (I  R,  S.  368,  f  17.)  The  proyte- 
ions  of  the  act  of  1840,  creating  the  office  of  associate  judge  oi 
the  court  of  sessions  in  New-York,  and  the  enactment  of  1841, 
makinsr  the  salaries  of  these  olHcers  a  county  charge,  nn<l  direct- 
ing^ the  auditinsT  and  allowiniy  thereof  by  the  board  of  su|wrvi- 
sois.  have  become  too  familiar  to  require  them  to  be  ac^ain  stated. 
It  is  for  the  refusal  to  audit  and  allow  the  account  of  Jiimm  s 
Lynch,  one  of  the  associate  judges  appointed  under  the  act  of 
1840,  for  the  arrears  of  salary  referred  to  in  that  section  as  due, 
that  the  penalty  sued  for  is  alleged  to  have  accrued. 

The  principal  ground  taken  against  the  plaintiff's  right  to  re- 
cover is^  that  the  act  of  184(V  providing  for  the  appointment  of 
theaseociate  judges,  is  imconstitutional ;  and  the  case  of  Purdij 
V.  TSke  People^  (  I  Hill^  384,)  is  relied  on  as  a  decisive  onthority 
in  support  of  that  position.  In  my  judgment,  it  does  not  war- 
vant  or  sanction  it.  Tlie  qnestion  there  arose  upon  an  informa- 
tion in  the  nature  of  a  writ  oi  qtin  warranto^  filed  rifrainst  Alder- 
man Purdy  for  exercising  tlie  office  of  jndire  of  ilie  court  of 
general  sessions  in  and  for  the  city  and  county  of  New-York, 
and  the  only  point  decided  was,  that  the  aldermen  of  that  city, 
notwithstanding  the  act,  were  entitled  to  act  as  judges  of  that 
eoort  Two  general  groonde  were  insisted  on  in  favor  of  that 
right  by  the  counsel  for  the  defendant  The  first  assumed^  that 
the  act  referred  to  did  not  in  fact  abrogate  those  parts  of  the 
sity  charter  of  the  city  of  New-York,  and  of  the  acts  of  previous 
legislatures,  which  empowered  aldermen  to  sit  as  judges  of  the 
court  of  f^eneral  sessions;  anJ  that  its  whole  effect, considered  in 
coimcclion  with  the  charter,  as  it  previously  stood,  was  to  ena- 
Dle  the  recorder  and  the  two  judges  to  be  appointed  under  it  to 
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hold  the  court  without  the  presence  of  the  aldennen,  but  that  ihe 

latter  still  had  the  right  to  sit  as  members,  if  they  chose  to  exer 
else  it;  and  it  appears  by  the  opinion  of  the  chancellor,  (p.  392,) 
that  one  of  the  counsel  (Mr.  Butler,)  confiueil  his  arn^ument  to 
that  point.  Tiie  other  ground  was  that  the  act,  if  it  did  exclude 
them,  altered  the  charter  of  the  corporatioo  of  the  city  of  New- 
York,  and  not  having  beoti  passed  by  a  vote  of  two-thirds,  was 
▼Old  on  that  account  No  resolution  was  adopted  declaring 
upon  which  ground  the  decision  of  the  majority  of  the  court  was 
placed. 

The  presumption  is  always  in  favor  of  the  validity  of  a  law, 
if  the  eontmry  is  not  clearly  demonfttrated.    Chief  Justice 

Marshall,  in  Fletcher  v.  Peck,  (G  Cranch,  87,)  says — "  It  is  not 
on  slight  implication  and  vague  conjecture  that  the  leofislature 
is  to  be  pronounced  i  t  have  transcended  its  powers,  and  its  acts 
to  be  considered  void.  Tiic  opposition  between  the  constitution 
and  the  law  should  be  such  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each  other."  And 
Chief  Justice  Savage,  in  Ex  parte  Colbum^  (1  Cotcen,  564,) 
says :  ^  Before  the  court  will  deem  it  their  duty  to  declare  an 
act  of  the  legidatuie  unconstitutional,  a  case  must  he  presented 
in  which  there  can  he  no  rational  douht**  I(  therefore^  the  de» 
ciston  in  Purdy  The  People  can  be  sustained  on  the  first 
ground,  it  will  be  presumed  to  have  been  based  on  that  and  not 
on  the  uncoiiijUlutionaiity  ui'  the  law.  But  if  it  be  conceded 
that  the  legislature  could  not  divest  the  aldermen  of  the  right  to 
sit,  by  a  vote  of  a  majority  merelyj  yet  it  does  not  necessarily 
follow  that  additional  judges  cannot  be  added  by  such  a  votej 
and  I  shall  be  slow  to  yield  my  assent  to  the  doctrine  that  every 
law  affecting  the  organization  or  powers  of  the  courts  of  common 
pleas,  oyer  and  terminer,  and  general  sessions  of  the  peoi^,  or 
relating  to  the  administration  of  justice  in  the  city  and  county 
of  New-York,  is  an  alteration  of  the  chartered  rights  of  that  city. 
Chancellor  Kent,  in  his  notes  on  this  charter,  when  commenting 
on  the  sections  relntinLT  to  those  courts,  says  that  they  have 
been  enlirt  ly  i>iij>  dcd  hv  a  succession  of  statute  k  ^iihitions, 
and  that  upon  those  statute  foundations,  and  not  on  tiioi»e  seo* 
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kions  of  the  charter,  rest  all  the  powen  origiDaUy  conferred  by 
them.  (See  Netea  40  and  41,  p.  161  and  161) 

In  the  view,  however,  which  I  have  tskeo  of  tl^is  case,  it  is 
unnecessary  to  express  any  opinion  as  to  the  constitutionality 
of  the  law  of  1840.  The  duty  to  andit  and  allow  the  accounts 
of  the  associate  jiidfjes  was  not  imposed  on  the  board  of  super- 
visors by  that  act,  but  by  the  act  of  1S41,  makinir  their  salary  a 
county  chtir2[o.  Judge  Lynch  then  held  a  commission  as  cue 
of  the  new  associate  judges,  dated  on  the  14th  day  of  May,  1840, 
"in  due  form  as  required  by  law  and  it  appears  that  he  had 
performed  the  duties  of  his  office  since  his  appointment  He 
was,  therefore^  at  least  an  officer  de  fadOf  if  not  de  jure,  acting 
not  by  a  mere  usurpation  of  power  without  color  of  right,  but 
under  a  license  or  authority  emanating  from  the  government 
itself.  His  title  was  not  inquirable  into  by  tlie  board  of  snper- 
vis(»is.  Their  powers  in  relation  to  his  account  rendered  for 
arrears  of  salary  due  when  the  act  was  passed,  were  limited 
and  specific.  They  were  to  "andit  and  allow"  it  by  a  certain 
day,  under  a  salary  ascertained  and  fixed  by  law.  They  could 
not  question  bis  right  to  compensation,  nor  exercise  any  discre- 
tion as  to  the  amount  Both  were  established  and  declared  by 
the  legislature.  Their  duty  was,  therefore,  of  a  ministerial 
character  only,  and  they  could  not  assume  the  province  of  the 
judiciary  and  decide  on  the  validity  of  the  appointment  of  the 
judge,  whose  account  they  were  enjoined  to  audit  and  allow. 
This  principle  was  fully  and,  I  think,  properly  settled  in  The 
People  v.  Collins,  (7  John.  549,)  and  in  The  People  v.  Deant 
(3  Wend.  438.)  In  the  first  case,  certain  individuals  had  been 
elected  commissioners  of  highways,  but  the  certificate  of  their 
oaths  of  office  had  not  been  filed  in  the  office  of  the  town  clerk, 
a  neglect  to  do  which  was,  by  tfie  law,  declared  to  be  a  refusal 
to  serve.  Upon  this  state  of  facts,  the  town  clerk  refused  to  re- 
cord a  survey  of  a  road  made  by  them,  assifrning  their  neglect, 
among  other  grounds,  for  his  refusal.  In  reference  to  this,  the 
court,  on  granting  a  noandamus  to  compel  liim  to  record  the 
road,  say — "  Tlie  persons  by  wlioui  ihe  road  was  laid  out  were 
oommissioners  de  fattio^  since  ihcy  came  to  their  office  by  color 
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of  title.**  "  It  certainly  did  not  lie  wilh  the  defendant,  as  a  mere 
ministerial  odiccr,  to  ndjudtiu  the  acts  (if  ihecoinniissioners  null. 
It  was  his  dnty  to  record  the  paper:  ralcnt  quantiun.  vnlcre 
potest.  It  was  enoui(h  lor  him  that  those  persons  had  been 
duly  elected  ccwnmissioDers  within  the  year,  and  were  in  the 
sctoal  exercise  of  their  office.  The  validity  of  their  title  must 
Dot  be  determined  in  this  collateral  way.**  In  the  other  case, 
the  relator  Dobbs  httd  been  appointed  a  commissioner  of  deeds 
for  the  city  of  New -York,  but  tiie  clerk  of  the  court  of  common 
pleas  refused  to  administer  the  oath  of  office  to  him,  on  the 
ground  that  he  was  a  minor,  and  therefore  incompetent  to  hold 
the  oflico.  An  npph'cation  was  made  lor  a  mandamus  direrliri? 
the  clerk  to  administer  the  oath,  wliich  was  granted.  The 
court,  in  making  their  decision  remark,  thai  "  A  minor  and  nn 
alien  are  incapable  of  holding  a  civil  office  within  this  siiifcs 
(1  A.  i$l  116,  h  ly)  but  it  Is  not  the  province  of  the  officer,  to 
whom  the  application  is  made  to  administer  the  oath  of  office, 
to  determine  whether  the  person  presenting  himself  is  or  is  not 
capable  of  holdiufr  the  otfice.  It  is  the  duty  of  sucli  olhcer,  on 
the  production  of  the  commissiou,  lo  auniinib.iur  tlie  oaiii.  If  an 
appointment  had  been  improperly  mode,  there  is  a  legal  mode  in 
which  it  may  be  declared  void.'* 

It  is  also  a  well  settled  rule,  that  the  acts  of  an  officer  de  fcuUi^ 
are  as  valid  and  eflectnal  when  they  concern  the  public  and  the 
rights  of  third  persons  as  if  he  was  an  officer  dejure;  and  his 
right  to  perform  those  acts  is  not  inquirable  into  in  a  collateral 
proceedinc.  The  present  action  is  brought  by  the  people 
asniiist  the  defendant  for  a  violation  of  duty  in^jxised  by  lavi', 
and  it  is  uot  competent  for  liim  to  impeacli  the  title  of  Judg:e 
Lynch,  who  is  not  a  party  to  the  suit,  although  it  w^^s 
originnlly  commenced  on  his  information  and  request.  If  that 
were  allowed,  the  rights  of  a  person  in  offiee  might  be  preju- 
diced without  an  opportunity  of  protection.  The  proper  remedy, 
in  the  first  instance,  is  by  an  information  in  the  nature  of  a  quo 
warranto  by  which  the  right  to  the  office  may  be  tried,  (^te 
The  People  v.  The  Mai/or,  ^v.  of  New-  York,  3  John.  Cos.  79. 
In  Mclnsiry  v.  Tanner,  (9  John.  135,)  an  objeclioD  was  taker 
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that  the  proceedings  which  had  taken  place  before  a  justice  of 
the  pf^ace  were  coram  nonjm/ice,  because  he  was  a  priest  or  min- 
ister of  lli'j  gospel.  The  nI!e«iiilioa  was  denied  in  the  return  to 
a  certiorari ;  but  thr  court  say,  If  it  were  not  so,  it  might  w^ii 
be  questioned  whetiier  the  court  could  take  notice  of  such  an 
objection  ID  this  way,  since  we  are  to  intend  that  the  justice  act- 
ed under  a  refftUar  cmnmissienf  and  he  has  not  been  put  to  an- 
swer for  an  voconstitutiooal  aet  of  power."  The  principle  was 
again  discussed  in  Wilcox  v.  Smifhf  (5  Wend,  231,)  where  the 
court  lay  it  downasan  established  rule,  that  **an  individual  coming 
into  office  by  color  of  an  election  or  appointment  is  an  officer 
facto,  and  his  acts  in  relation  to  the  public  or  third  persons  are 
valid  uiiiil  lie  is  removed,  aiihough  it  be  conceded  that  his  elec- 
tion or  a{»{>ointmejit  was  illegal."  'l^hey  add,  "His  title  shall 
not  he  inquired  into."  This  doctrine  has  also  been  sustanied 
by  the  chancellor  in  Parker  v.  Baker,  (8  Paige,  428.)  The 
CLi^^  crime  before  him  on  an  appeal  from  a  decision  of  the  vice 
chancellor  of  the  eighth  circuit.  An  application  had  been  made 
to  him  to  dismiss  the  complainant's  bill  for  want  of  piosecutiou, 
founded  on  an  affidavit  sworn  to  before  one  of  the  conmiission- 
ers  of  deeds  appointed  by  the  governor  with  the  consent  of  the 
senate,  for  the  city  of  Buifiilo.  The  vice  chancellor  decided  that 
there  was  no  law  authorizin*^  the  appointment  of  commissioners 
of  deeds  for  tliat  city  by  the  governor,  and  that  therefore  there 
was  no  such  olficer  authorized  to  take  affidavits  to  be  read  in 
that  court,  and  upon  that  jjronnd  nlone  denied  the  motion. 
The  chancellor  upon  a  review  of  the  authorities  remarked, 
"This  court  is  not  authoriMd,  in  this  col  lateral  proceeding,  to 
which  the  commissioner  is  not  a  party,  to  inquire  into  the  legal- 
ity of  the  appointment"  He  therefore  expressed  no  opinion  as 
to  the  power  of  the  governor  and  senate  in  the  pranioes.  That 
qnestion,  however,  subsequently  came  before  the  stipnime  court 
on  an  infiirmation  in  the  nature  of  a  quo  warranto  in  the  ease 
of  The  Prnpfe  v.  *SV///.v6Mry,  {2AWend,  409,)  and  was  decided 
again&t  the  power  claimed.  {See  also  Foxcler  v.  Beebec,  9  Mass, 
231.)  The  siipromo  court  in  The  People  v.  Whife,  (24  Wettd. 
d20,  625,)  in  speaking  of  the  principle  now  iwdei  consideratioDi 
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observe  iiiat  -'it  would  be  in^possible  to  luaimaia  iho  supremacy 
of  the  laws,  if  individuals  were  at  liberty  iu  a  collateral  manner, 
to  question  the  authority  of  those  who  iu  fact  hold  public  oliices 
under  color  of  legal  title and  the  same  doctrine  was  fully  recog- 
nized by  several  members  of  this  court  when  that  case  came  here 
for  review,  althongh  the  judgment  was  reversed  on  other  giounds. 
(Id.  639,  550, 564.)  In  7%e  People  v.  Stevens,  (5  HUl,  616,) 
an  application  was  made  for  a  mandamus  for  the  purpose  of  test^ 
ing  the  right  of  the  relator  to  the  office  of  clerk  of  the  city  of 
Brooklyn,  in  the  possession  of  the  defendant,  to  deicriiiine  which 
it  became  necessary  to  attack  the  title  oi  O&borne,  one  of  liie 
aldermeu,  to  his  office.  The  motion  was  denied,  and  Mr.  Justice 
Bronson  in  his  opinion  has  the  following  remark :  "Now  admit- 
ting that  the  title  of  Osborne  could  be  successfully  assailed  in  a 
direct  legal  proceeding  against  him,  it  cannot  be  overturned  in  a 
collateral  way." 

It  appears  to  me  clear,  therefoTR,  not  only  that  the  board  of 
supervisors  had  no  right,  but  thai  ihis  court  cannot  in  tiiis  suit, 
to  which  Judge  Lynch  is  not  a  party,  decide  upon  iiis  title  to 
the  office  of  associate  judge  by  virtue  of  his  appomtmeut  under 
the  act  of  1840. 

There  is  another  view  of  the  case,  which  in  my  judgment  is 
conclusive  against  the  defendant,  even  upon  the  assumpion  that 
ihe  law  of  1840  was  unconstitutional,  and  that  the  commission 
of  Judge  Lynch  was  invalid.   He  had  at  the  time  of  the  passage 
of  the  act  of  1841,  been  for  more  than  a  year  in  the  discharge 
of  duties  for  the  public  under  the  color  of  au  appointment,  and 
with  the  consent  and  continued  acquiescence  of  that  public,  de- 
voting his  tim^  and  services  to  the  protection  of  the  conmuuiiiy 
in  the  enjoyment  of  their  rights  of  property  and  personal  liberty^ 
for  which  he  bad  received  no  temuueration.   In  consideration 
of  these  facts,  the  legislature  declared  that  his  compensation, 
which  had  been  fixed  at  the  annual  salary  of  two  thousand  dol- 
lars, should  be  a  county  charge;  and  directed  the  board  of 
tupervisors  to  audit  and  allow  his  accuuiii  lor  arrearages  due  by 
a  specific  day.    It  is  important  to  bear  in  mind  that  this  duty 
was  imposed  by  the  act  of  1841.   The  act  of  1840  is  referred 
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to^  only  to  McerCain  the  measofe  and  terms  of  compensationi  end 
80  fiir  may  be  considered  as  incorporated  with  the  act  of  1841 ; 
and  the  terms  due**  and  to  become  dne,"  are  used  in  the  last 
-  act  in  reference  to  the  times  fixed  (or  the  qoarterly  payments  of 

the  salary.  The  account  presented  was  for  services  actually 
rendered.  There  was  a  full  considcfatioii  for  the  liability  im- 
posed on  the  county,  and  I  think  there  can  be  no  doubt  of  the 
power  at  the  legislature  to  provide  for  and  direct  its  payment 
{See  The  People  v.  The  Mai/or,  ^c.  25  Wend.  680,  and  note  io 
Es:  parte  Lynch^  2  HiU^  46.)  It  is  doubtless  within  their  au- 
thority to  provide  means  £>r  the  proper  administration  of  the 
govemmeni,  and  to  apportion  the  burdens  as  they  may  deem 
equitable.  The  ejcpense  incident  to  the  holding  of  county  cotirta 
is  usually  charged  upon  the  respective  counties  within  which 
they  are  incurred,  and  the  charge  was  so  imposed  in  the  case  of 
the  associate  jud^  appointed  under  the  act  of  1840.  It  fre- 
quently occurs  tluiL  services  are  rendered  and  expenses  incurred 
by  [)ul)lic  ofHcers  for  the  payment  of  which  no  means  are  pro- 
vided, and  laws  are  from  time  to  time  passed  mnkini^  provision 
for  compensation  and  reimbursement.  The  propriety  of  such  vi 
course  is  recognized  in  The  People  v.  Lawrence^  (6  HUlj  244.) 
There  a  bill  had  been  audited  by  the  board  of  supervisors  of 
New-York  for  expenses  incurred  by  a  magistrate  in  his  defence 
on  an  impeachment,  but  which  they  were  not  authorized  by  any 
law  to  allow ;  and  the  chamberlain  on  that  account  refused  pay- 
ment, which  the  court  held  it  was  his  duty  to  do.  The  chief  justice 
there  says,  **  Whatever  appearance  of  justice  there  may  be  in 
charginsr  the  expense  of  the  accused  upon  the  county,  it  is 
enouirh  for  us  to  say  that  this  cousideruli<m  addresses  itself  ex- 
clusively to  the  leo^islature." 

There  is  no  force  in  the  oljecuoii  ihnt  the  act  of  1841,  was  a 
"bill  appropriating  the  pubhc  moneys  or  property  for  local  or 
private  purposes,"  and  therefore  void  for  the  want  of  the  assent 
of  two-thirds  of  the  members  elected  to  each  branch  of  the  iegis- 
lamre.  It  was  a  law  making  provision  for  the  payment  of  an 
honest  claim  due  for  services  rendered  to  the  public  and  which 
good  iaith  required  them  to  pay.  It  was  in  no  sense,  a  gratuity 
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to  an  individual.  It  was  a  provtMon  for  the  discharge  of  a  pub- 
lic obligation.  Under  such  ciccumstances  Judge  Ljnch  was 
entitled  to  the  payment  of  his  aceount  for  the  amars  of  salary 
due  to  him,  and  it  was  the  duty  of  the  board  of  suj^rvisors  la 
audit  and  ailov  it 

The  point  is  now  to  be  considered  wbethtt  the  circuit  judge 
erred  in  iiistrucling  the  jury  tlml  under  the  evidence  it  necessa 
riiy  followed  that  the  defendnnt  had  incurred  the  penaly  bued 
ior.  ACler  a  carf  liil  exaniiiiaiion  of  the  points  discussed  on  the 
Mr;4U.ncrit,  I  cannot  see  what  other  ronchision  could  have  been 
arrived  at.  Tiiough  it  does  not  appear  to  have  i>een  distinctly 
proved  that  Ute  defendant  was  the  mayor  of  the  city,  yet  that 
fact  was  obviously  assumed  by  both  parties,  and  the  trial  pro* 
ceeded  on  that  assumption.  The  testimony  consisted,  ahnost 
exclusively,  of  admiasiona  and  documentary  evidence,  and 
there  is  no  pretence  that  any  portion  of  it  was  contradictory. 
It  then  presented  a  case  of  undisputed  faets,  and  if  the  view  of 
the  law  ns  applicable  to  them,  taken  by  the  circuit  judge,  was 
correct,  there  was  no  escaj)e  from  the  conclusion  tijut  the  defen- 
dant had  incurred  the  penalty.  If  (he  charge  of  the  jud»,'e  had 
been  that  the  vote  of  the  defendant  against  the  audit  and  allow- 
ance of  the  account  made  him  liable  lor  tiie  (lena'ty,  it  would 
have  been  in  le^l  effect  the  same  as  that  in  fact  iriven,  and  it 
certainly  v;o!i!d  have  .been  surprising  to  have  ibuad  it  gTATely 
submitted  to  the  jury  to  decide^  upon  the  oiBcial  proceedings  of 
the  board  of  supervisors  indisputably  showing  it,  whether  such 
vote  had  been  given.  As  therefore  there  was  no  disputed  ques- 
tion of  fact  for  the  detennination  of  the  jury,  no  ol>jection  exists 
against  the  positive  instructions  of  the  circuit  judir  ',  ns  to  the 
liability  of  the  defendnnt,  if  the  ncgalivu  votes  givan  by  him  on 
the  question  of  the  audit  and  allowance  did  in  law  rcnucr  hnii 
liable.  That  question  will  now  he  hiu  ily  cxamuied,  and  in  its 
consideration  1  will  notice,  us  coimcclcd  Wflli  it,  the  exceptions 
taken  to  llie  refusal  of  the  jud^e  to  charge  the  jury  «is  re(juested 
by  the  counsel  of  the  plaintiff  in  error.  The  right  of  Judge 
Lynch  to  the  payment  of  the  arrears  of  salary  due  him  at  the 
lime  of  the  passage  of  the  act  of  1841,  and  the  validity  of  the 
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tew  imposuig  Ihe  du^  on  tbe  botfd  of  supervisoni  to  andil  and 
allow  I  have  alraady  consideredi  and  I  tbkik  ostablislied. 
That  act  was  mandatory  ia  its  character.  It  did  not  oiily  pro- 
vide dial  tlic  compensation  of  ihe  associate  judges  sliould  be  a 
colli) ty  charge,  vesling  iho  board  of  supervisors  with  a  discre- 
tion under  their  general  power  "to  examine,  settle  and  allow 
ciU  accounts  chargeable  against  the  county,"  but  it  declared  that 
it  should  be  made  in  a  fixed  and  definite  salary,  ^yable  al 
specific  periods,  and  direoced  the  board  to  audit  and  aUow  "  tlie 
account  of  arrears  of  salary  then  due^  oa  or  before  tbe  tenth  day 
of  July  then  next,  and  thereafter  quarterly,  as  tbe  same  should 
become  due.  It  was  a  specific  duty ;  and,  as  I  have  before 
reuiarkid,  the  supervisors  could  not  question  Judge  Lyncli's 
right  to  compensation  or  vary  the  amount  specififid.  Tiiis 
|)riaciplr  was  established  by  the  supreme  court  in  T/ie  PeopU 
V,  2'Jte  iSapervisors  of  Duichess,  (9  WcfttL  608.)  In  that  case 
il  4^>peared  that  by  the  act  of  1S3^  for  the  preservation  of  the 
imblic  health,  (Lotos  ^  1832^  p.  5B1,)  the  board  of  health  wave 
authorised  to  prescribe  the  duties  and  powers  of  tbe  health  offi> 
cer,  to  direct  him  from  time  to  lime  in  the  performance  thereof, 
and  Lu  iix  ihc  compcusiUioii  he.  sliould  receive;  and  all  ilic 
expenses  incurred  by  the  bn ml  were  declared  to  he  a  county 
charge.  It  was  held  that,  with  the  exception  of  the  compensa- 
tion to  be  .paid  to  the  healili  office,  the  supervisors  had  a  dis- 
cretionary power  in  the  setllenieiit  and  allowance  of  those 
chiims,  involving  the  right  to  r^ect;  but  that  they  )iad  no 
authority  to  alter  the  compensation  fixed  by  the  board  of  health 
for  the  health  officer,  hut  were,  on  the  contrary,  bound  to  audit 
it.  'J'his  piiiiciple  was  also  fully  recognized  and  adopted  by 
the  court  for  the  correction  of  errors  in  77/e  People  v.  The 
pervisors  of  the  County  of  Kmifs,  (IG  Wendell^  520.)  Thft 
question  there  arose  on  the  power  of  the  board  of  snpevvison! 
of  Kings  county,  to  reduce  the  damages  assessed  by  a  jury  tOi 
the  owner  of  land  taken  ibr  the  opening  of  «  road  in  the  Ihea 
town  of  Brooklyn.  It  was  provided  by  a  special  act  that  the 
commissioners  of  highways  of  the  counties  to  which  the  aol 
applied  should  cause  a  statement  of  the  verdict,  di«uges  und 
Yoi..  III.*  5i 


Digitized  by  Google 


402  CASKS  L\  THE  COURT  OF  ERRORS. 

Monii  fL  The  People. 

expenses  in  laying  out  a  certain  road  to  be  delivered  to  tbe 
superrisor  of  the  town,  who  shall  1    the  same  before  the  hoard 

of  sup,'i  visorsj  by  whom  the  saniesliali  be  audited.''^  The  next 
section  directed  that  the  amount  of  damages,  as  selllcd  by  the 
jury,  or  as  liquidated  by  the  commissioners  of  highways,  to- 
gether with  the  charges,  &c.  "  as  audited  and  allowed  by  the 
board  of  supervisors^^  should  be  leried  and  collected  in  the 
town  in  which  the  highway  was  situated.  The  supreme  court, 
in  The  People  y.  The  Supervisors  of  Kings  Qnmty^  (7  Wen- 
deU^  530,)  had  held,  that  under  the  powers  thus  conferred  the 
supervisors  had  a  discretion  in  relation  to  the  damages,  ns  well 
iib  ilic  charges,  and  had  a  r\ghi  to  examine  the  assessment,  and 
if  they  thought  it  extravagant  to  reduce  it,  aiul  direct  the 
balance  only  to  be  levied  and  collected.  Relyuig  on  this  decis- 
ion, the  supervisors  greatly  reduced  the  amount  of  damages 
awarded  to  one  Uoyt,  and  their  act  was  sustained  by  the  su- 
preme court.*  On  a  writ  of  error  it  was  held  by  this  court  that 
the  verdict  of  the  jury  was  final  and  conclusive,  as  well  in 
respect  to  the  town  as  the  individual  whose  land  was  taken,  and 
that  consequently  the  siij^rvisors  were  boiiud  lo  allow  the  whole 
amount  of  damages  as  settled  by  the  jury,  and  had  no  power  to 
reduce  the  smiie.  All  tho  members  of  the  court  with  one 
exception  (twenty-&ve  being  present)  concurred  in  this  decision, 
and  voted  for  a  reversal  of  the  judgment  of  the  supreme  court 
It  is  clear,  therefore,  that  the  supervisors  had  no  discretionary 
power  to  exercise,  either  as  to  the  justice  or  the  amount  of  the 
claim  of  Judge  Lynch. 

It  was  insisted,  however,  that  the  penalty  is  not  incurred  un- 
less the  intention  of  the  board  in  not  auditing  and  allowing  the 
accoimt  was  corrupt.  This  view  is  wholly  untenable.  The 
offence  consists  in  the  refusal  to  perform  the  duty  required  by 
law,  and  not  on  the  intent  or  motive  by  which  the  members  of 
the  board  are  actuated.  It  is  a  universal  principle,  that  a  man 
shall  be  taken  to  intend  that  which  he  does.  (Stark,  Ev.  pL  4^ 
p  739.)  Tt  was  even  held  in  The  People  v.  Brooks,  (1  DeniOf 
457,)  that  a  justice  of  the  peace  was  indictable  for  a  misdemeanor 
as  for  a  wiilui  neglect  of  duty, !   refusing  to  take  au  affidavit  in 
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wa  action  pendiDg^  before  him,  although  he  beliered  he  was  not 
bound  to  take  it,  and  acted  in  good  faith  in  bis  refusal.  The 
judge  who  delivered  the  opinion  of  the  court  says :  The  justice 
knew  what  was  asked  of  him,  and  he  knew  what  he  refused. 

I'herc  was  notliiiig  like  surprise,  inadvertence  or  misapprehen- 
sion on  !iis  part.  He  refused  to  administer  the  oath  and  he  in- 
tended so  to  refuse.  This  is  a  wilful  violation  of  duly."  And 
ho  adds,  "  Ignorance  of  the  law  is  no  excuse ;  and  an  honest 
conviction,  that  one  has  a  right  to  do  what  the  law  declares  to 
be  illegal,  will  not  make  the  act  innocent."  The  same  princi- 
ple was  decided  in  Smith  v.  Browji,  (1  WentL  231.)  There  the 
defendant  was  sued  for  a  penalty  given  for  altering  or  counter- 
feiting a  brand  upon  a  barrel  of  flour,  unfit  for  exportation.  The 
fact  beina[  proved,  it  was  insisted  as  a  defence  that  it  was  igno- 
rntitly  done,  nnd  with  no  intention  to  violate  the  law.  But  the 
court  say,  "  Ignorance  is  no  excuse  for  a  violation  of  a  statute." 
The  rule  on  the  subject  appears  to  be^  that  in  acts  mala  in  se, 
the  intent  governs,  but  in  those  mtUa  prehtbUOf  the  only  in- 
quiry is,  has  the  law  been  violated?  (See  CkUerqft  v.  CfMSf  5 
i>.  4*  20 ;  Anthon's  N.  P.  Rep.  154,  n.  a.)  The  eiTect  and 
operation  of  a  statute  imposing  a  special  duty  on  a  board  of  su- 
pervisors, and  tlie  duties  and  liabilities  growing  out  of  it,  were 
fully  discussed  and  considered  in  Caswell  v.  Allen,  [7  John.  63.) 
That  was  also  an  action  of  debt,  brou^^ht  against  the  defendant 
as  a  supervisor  of  the  county  of  Cayugn,  for  a  neglect  and  refusal 
to  levy  nnd  raise  a  sum  of  money  directed  to  l)e  raised  by  a  spe- 
cial act,  for  the  erection  of  a  fire  proof  clerk's  office.  It  appeared 
on  the  trial,  that  at  a  meeting  of  the  board  of  supervisors,  at 
wbush  the  defendant  was  present,  a  motion  was  made  to  raise 
the  sunn  required  for  that  purpose,  hut  it  was  lost — the  defendant 
voliiio:  in  the  nei^ative — and  t!ie  hoard  did  not  meet  again  during 
that  year.  The  judge  before  whom  the  cause  was  tried  was  of 
opinion  that  the  supervisors  had  a  discretion  as  to  raising  the 
money,  and  that  before  a  recovery  could  be  had  it  must  be 
shown  that  they  had  abused  that  discretion  or  exercised  it  cor< 
ruptly,  and  nonsuited  the  plaintiffs.  The  nonsuit  was  set  aside 
by  the  supreme  court,  and  in  their  opankm  it  is  declared  that  the 
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act  lequiiing  the  mgney  to  be  raiaed  W9»  f^ioficfafory— that  no 
discretion  aj^red  to  Have  been  ^Ven  b  the  sapenrisoia.  They 
were  obliged  to  laise  and  levy  the  tax  as  directed,  andl  the  so- 
pervisors  who  by  their  votes  prevented  a  compliahee  with  the 

statute  had  rendered  themselves  liable  to  the  penalty.  There 
is  nothinff  in  the  fcase  nnder  review  to  talce  it  out  of  the  nile 
there  laid  down.  The  act  imposing  tiie  duty  on  the  defendant, 
in  the  case  under  consideration,  was  no  less  mandatory  than  in 
that  cas^  and  in  fact  did  not  give  aO  much  discretion.  The 
amount  there  required  to  be  raised  was  not  fixed  and  certain, 
although  limited  to  a  speeific  sum.  ^ 

It  was  also  urged  that  the  jsenalty  was  intended  for  a  viola- 
tion of  a  public  duty,  and  not  to  aid  in  enforcing  a  private  claim 
for  a  debt  due.  There  is  no  snch  distinction  m  the  statute. 
That  IS  ffcneral,  applying  to  a  refusal  or  neglect  to  periorni  a7ii/ 
of  the  duties  which  are  or  sliall  be  required  of  any  sujjer visor  by 
law  as  a  member  of  the  board.  But  if  the  construction  were  as 
flupposed  it  would  not  avail  thd  defendant  Although  provision 
was  made  for  satisfying  the  claim  of  Judge  Lynch  for  his  ser- 
vices, yet  it  was  for  a  debt  due  from  the  public,  which  they 
were  bound  to  discharge.  The  general  object  nf  the  law  was 
to  secure  the  efTectual  administration  of  justice  by  the  payment 
of  the  officers  chosen  to  administer  it;  a  duty  certainly  not  ]es5 
im{)emtive  and  important  than  the  erection  of  a  county  clerk's 
office. 

It  \vn*!  further  insisted  that  the  refusal  comjplained  of  wns  not 
an  "  offence'^  within  the  meaning  of  the  revised  statutes.  With- 
out now  inquiring  what  is  the  o^inary  and  general  intetprela- 
tion  of  that  fierm,  when  liaed  in  a  statute^  it  appears  to  be 
cient  to  Bay  that  its  meaning,  in  the  section  imposing  the  penalty, 
is  defined,  by  the  section  itself,  to  be  a  refusal  or  neglect  to  per- 
form any  of  the  duties  required  by  law  of  a  supervisor  as  a 
member  of  the  board  of  su}>ervisors.  ' 

It  is  no  answer  to  this  action,  as  was  also  claimed  by  the 
plaintiff  in  error,  that  Judge  Lynch  had  another  remedy  which 
he  might  have  enforced.  The  legislature  had  authorised  bim 
to  adopt  the  ooutse  he  has  pursued,  and  it  \na  not  the  piwhtoe 
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their  agents  to  dictate  what  election  iie  should  make.  Their 
duty  arose  out  of  a  specific  requirement  of  the  law,  and  he  had 
a  right  to  insist  on  its  perfbrmance. 

fibove  views  are  correct,  the  defendant  was  liable. 
Thero  w»*  noqueitkui  of  fiiot  which  the  jury  were  preclude^ 
from  passing  on.  They  were  not  tathorized  to  determine 
whether  the  defendant  had  on  the  teictB  admitted  and  proved  in*  ^ 
cnrred  the  penalty.  That  was  a  point  to  be  decided  by  the 
citcuil  judge,  and  with  which  the  jury  had  no  legal  right  to 
interfere. 

Having  thus  disposed  of  the  questions  presented  by  iho 
bill  of  exceptions,  and  shown  that  none  of  the  exceptions  are 
well  taken,  the  only  point  remaining  to  be  noticed  is  the  objec- 
tion urged  against  the  declaration  on  the  motion  made  in  arrest 
of  judgment.  In  i^elation  to  this  )  deem  it  unnecessary  to  add 
any  thing  to  the  reasons  assigned  by  Judge  Cowen  on  the  de- 
nial of  the  iqotton,  and  in  which  {  fqlly  concur,  exeepi  to  refer 
to  |h0  case  of  V.  Brawny  (1  We^deU,  231,)  in  support  of 
that  decisioi^.  In  every  aspect  of  the  case  I  am  satisfied  that 
the  judgment  of  the  supreme  court  ought  to  be  offirpied. 

Ou      question  being  put,  "  Shall  this  judgment  be  reversed?" 
the  members  of  the  court  voted  as  fpllows : 

For  reversal:  Senatora  Beers,  Boimiham,  D£Y0^  Hand, 
Joim,  Sanfobd,  S.  Sm  it9,  Talcott  and  Wiuiavs— 9. 

For  affirmance :  The  President,  and  Senntors  Backus, 
Dennistox,  Emmons,  Folsom,  Haiid,  Lott,  Pouiek,  J.  B. 
Smith  and  Wheeler — 10. 

Judgment  aifirmod. 
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uttHldmeloieiMdMfeiyandliMnMaiiantailiiiii^^  IwtmMdtt 
pwties  M  to  the  qtuniUjf,  tlw  vendee  it  entitled  to  leeovcr  fiwii  the  nadmkKUBf 
defioieooj,  at  Ibe  tmte  at  wUdi  thej  wen  pnnlMncd.  P«r  Lvnr,  tScMiir. 

But  lie  camel  lecover  reinole  damages  resulliag  from  the  quantity  being  so  defideot 
Therefore,  where  cloth  was  purchased  in  bales  in  New- York,  for  the  Mexican  mai^ 

lift,  the  \'cndor  knowing  tliclr  dcstinntinn,  and  the  vendee  sliijipcd  tlicm  to  a  Mex- 
ican port  where  they  were  entered  at  tiio  custom  house,  accortlin;^  to  the  invoice 
by  which  they  were  piirchft'cd,  which  by  a  mutual  mbtake  rcprt  ?cntrd  the  num- 
ber ol  yardu  to  bo  considerably  greater  tiian  tnc  actual  quantity,  and  the  vesdec 
ins  hj  thie  mceiie  obliged  to  pay  duties  and  commissions  on  the  quantity  dcfi* 
eient  j  kttd  thet  lie  ooiild  not  teoover  tlue  eioen  limn  the  Tendoi; 

On  error  from  the  supreme  court  Haigoos  sued  Ablon  6l 
Boyd  in  the  superior  court  of  the  city  of  New-York,  and  was 

nonsuited  on  the  trial.  He  brought  error  to  tlie  supreme  court, 
where  the  judgrneut  of  the  superior  court  vv;is  affirmed,  as  will 
he  seen  from  the  report  of  the  case  in  that  court,  m  5  Hill,  472. 
The  bill  of  exceptions  taken  in  the  superior  court  disclosed  the 
following  facts: 

The  plaiuti^  a  commission  and  shipping  merchant  in  New- 
Tork,  purchased  of  the  defendants,  who  were  also  commission 
merchants  and  dealers  in  dry  goods  m  that  dty,  a  quantity  of 
eotionade^  to  fill  an  order  of  a  correspondent  in  Mexico.  The  .' 
object  of  the  purchase  was  communicated  to  the  defendants. 
The  goods  were  in  close  bales,  and  were  sold  and  the  amount 
calculated,  and  the  bill  or  invoice  made  out  and  delivered  to  the 
plaiotiffj  by  the  defendants,  from  the  documents  in  their  posses- 
sion, which  had  been  received  from  their  principal,  the  Bank  of 
Industry  at  Hamburgh,  and  on  the  basts  that  the  several  pieces 
of  cottonade  contained  the  specific  number  of  aunea  in  French 
measure  which  were  mentioned  in  the  invoice ;  and  they  were 
paid  for  by  the  plaintiff,  on  that  basis  and  understanding.  They 
were  sent  by  the  pliniitiir  to  Mexico  in  the  original  bales  unopen- 
ed, and  entered  at  ttie  ciisiom-house  in  Vera  Cruz,  according  to 
the  invoice  furnished  by  the  defendants,  and  the  duties  and  im- 
posts thereon  were  there  levied  and  paid  on  the  same  basis,  at  a 
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certain  spfciiied  rate  for  each  yard,  pursuant  to  the  laws  of  Mex- 
ico, Oil  the  delivery  of  the  goods  to  the  Mexican  purchasers, 
it  was  for  the  first  time  discovered  tliat  nlthoiiirh  the  nuuilicr  of 
pieces  was  correct,  there  was  a  great  deiiciency  in  the  nunaber 
of  yards.  This  arose  from  the  defendants'  calculntin^  the  con- 
tents of  the  inToice  which  came  to  them  according  to  the  French 
measure,  as  was  customary  where  goods  were  sent  from  Ham- 
bttigh,  whereas  Brabant  measure  was  intended ;  the  Brabant  aune 
being  only  aboat  twenty-seven  and  an  half  Inches,  while  the 
French  was  forty-five  inches.  This  mistake  as  to  the  quantity 
was  unintentional  and  arose  without  any  fraud,  misrepresentation 
or  concealment  on  the  part  of  the  defendants.  The  computa- 
tion was  made  from  the  original  invoices  and  packages  accom- 
panying the  goods  on  the  importation  thereof,  which  had  never 
been  opened,  and  in  the  belief  that  the  documents  and  papers 
received  from  their  principals  meant  French  and  not  Brabant 
atcfies,  it  being  customary  to  specify  when  any  other  aune  than 
French  is  meant  and  intended.  The  Bank  of  Industry  were 
not  manulactureis,  but  received  the  goods  in  the  usual  course  of 
business,  accompanied  by  similar  invoices  containing  the  same 
mistake.  The  defendants  have  refunded  to  the  plaintiff  the 
aiiuuiiit  ovcrpaui  to  tin  in,  ilie  object  of  the  present  action  is 
to  recover  the  duties  paid  to  the  Mexican  governmorit,  which 
,  they  according  to  "the  usual  custom  of  that  goveinmeiii,"  as  it 
is  stated,  refuse  to  refund,  and  the  commissions  thereon,  together 
with  the  commissions  paid  on  the  diflerence  between  the  actual 
and  estimated  quantity  of  the  goods. 

i>.  Cfr^i  for  the  plaintiff  in  error. 

CSInr/st  O'Goiiftor,  for  the  defimdant  in  error. 

Lo  r T,  Senator.  It  is  clear  that  the  goods  in  question  were 
sold  hy  the  defendants  nnder  a  mutual  mistake  of  bt^th  parties, 
as  to  the  actual  quantity  sold.  Tiiis  mistake  ori?finf^ted  in  the 
mutual  assumption  that  the  measurement  was  in  French,  where- 
as in  fact  it  was  in  Brabant  measure^  and  the  contract  was 
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ciitend  into  on  that  basis.  The  differenco  in  price  y>et ween  the 
actual  and  estimated  qimntity  has  since  I  ccn  rclundtd  by  llie 
defendants  to  the  plaintif.  It  appeals,  however,  that  the  goods 
were  entered  at  the  custom-house  in  Mexico,  and  duties  paid  on 
Che  number  of  yards  specified  in  the  iuTOioes  estimated  in  French 
measure,  nnd  that  tho  Mexicftn  goveminent  refliee  to  lefimd  any 
portion  thereof,  ''such  heing^  the  usual  oustom  of  that  govern- 
ment* The  plaintiff  has  also  paid  commissions  according  to 
the  quantity  of  goods  supposed  to  have  been  contained  iti  the 
packages.  The  only  question,  then,  to  be  considered  is  whether 
the  plaintiff  is  entitled  to  recover  ilie  amount  of  dwt'mn  nnd  com- 
missions so  paid  by  him  on  the  difference  between  the  estimated 
and  actual  quantity. 

It  appears  to  be  settled  that  parties  entering  into  an  agreement 
with  the  understanding  and  on  the  basis  that  cerloio  foots  exist, 
but  as  to  which  they  are  mutually  mistaken,  are,  on  a  discovery 
of  their  mutual  error,  remitted  to  their  original  rights.  Case 
Prentice,  j(^M.^&  344,)  was  detormiDod  on  this  principle. 
A  bar  of  silver  had  been  purchased  by  the  plalntlA,  of  the  de- 
fendant, and  paid  for  according  to  the  number  of  ounces  ealcti- 
lated  by  an  essayist;  but  it  being  afterwards  ascertained  that  a 
mistake  had  been  made  by  which  they  had  paid  inore  than  its 
value,  they  broujjht  their  action  and  recovered  the  excess.  Lord 
FJIeuhorough  said  it  was  a  case  of  mutual  innocence  aud^ual 
error, and  a  proper  case  for  an  action  to  recover  the  excess.  The 
seme  rule  was  recognized  and  adopted  in  Wheadon  y.  Oldsj  (20 
Wendellf  174.)  There  it  appeared  that  a  contract  had  been 
made  £>r  the  sale  and  delivery  of  oats,  and  tho  parties  upon  a 
mistake  of  ficts,  estimated  the  quantity  at  a  cettain  number  of 
bu^ela^  for  which  the  stipulated  price  was  paid.  Upon  a  dis- 
covery of  the  mistake,  it  was  held  that  the  purchaser  was  entt 
tied  to  recover  back  the  money  paid  for  the  difference  between 
the  estimated  and  real  quantity.  (»Vee  also  Moimtt  v.  Wrighi^ 
1  Wend.  355.)  In  Cripps  v.  iicade,  (6  T.  R.  600,)  Lord 
Kenyon  held  that  when  money  was  paid  under  a  mistalce  of 
facts,  an  action  for  money  had  and  received  would  lie  to  recover 
it  back.  (See  1  Wheat,  SeL  N.  P.  77,  ed,  ef  1831.) 


ALBANY,  DBOBHBER,  1840b 


The  present  suit  is  an  action  oa  th&  c«s%  bu(  na  question  of 
lorm  is  raised,  the  bill  of  ezcoptions  containing  a  stipnlatioD 
that  *<Uie  platetiff %  right  qf  action  should  be  deemed  to  depend 
opoD  the  queflCion  whether  he  wee  entitled  to  leooTeir  die  laid 
duties  and  eonunissions,  or  any  part  thereof.* 

Under  the  rale  above  referred  lo,,  the  plaintifT  was  entitled  to 
be  refuiiiiod  what  has  been  paid  to  hinni,  but  it  a)>j)enrs  to  me  to 
afford  no  oToiind  f  r  the  recovery  of  the  duties  .-md  cominissjoiis. 
The  defendants,  il  they  conid  he  held  liable  therefor,  would 
stand  in  a  situation  very  different  from  that  in  whic'i  tti.^y  ori< 
ginally  stood.  They  would,  in  such  a  case,  instead  of  being 
remitted  to  their  original  rights^  be  eharged  for  damages  arrow- 
ing out  of  the  transactions  and  dealings  of  the  plaintiff.  It  vn» 
insisted,  however,  on  the  part  of  the  plaintiff/aod  indeed  it  ap> 
pears  to  have  been  conceded  on  the  trial,  that  the  defendants 
were  to  be  considered  as  w'arraiitnrs  of  the  (iuautity  charged  in 
the  bill.  Assuming  this  position  to  be  triio,  (as  to  v.'fn'ch  1  ex- 
press no  opinion^)  (a)  I  do  not  think  that  the  warrauty  would 
g;ive  any  right  to  the  dam:i^?cs  claimed.  The  jroods  were  to  be 
delivered  to  the  plaintiff  at  New-York,  and  if  he  had  discovered 
the  error  in  the  quantity  there,  all  he  could  have  required  of  the 
defendants  would  have  been  to  make  their  contract  good.  (See 
Blanehardv.  Ely,  21  Wend,  S42,  347.)  The  purchaser  was 
.  entitled  to  have  the  article  made  equal  in  quantity  to  w  hat  the 
warranty  assumed  it  to  be,  and  the  measure  of  damngcs  in  such 
cases  would  have  been  the  ditferencc  in  price  between  the  esti- 
mated and  real  quantity,  no  increase  in  value  bein^r  shown  be- 
tween the  sale  and  delivery.  (See  Voorhees  v.  Earie^  2  HiUf 
288,  291 ;  Long  on  SaUs,  Rondos  2d  ed,  477,  479.)  The 
knowledge  by  the  defendants  that  the  goods  were  purchased  for 
the  Mexican  market,  cannot  alter  their  rights  or  increase  their 
obligations.  The  expenses  incurred  at  the  custom  hous(!  tlit  ro 
woru  liot  the  direct  and  immediate  consequence  of  the  vendors' 
default,  but  resulted  from  the  plaintiff's  own  act.   The  defen* 
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danls  had  no  agency  or  control  over  him  or  the  goods,  after  ilieir 
delivery.  The  over-payment  of  the  duties  was  totally  distiiiCi 
from,  and  foreign  to,  the  contract  of  purchase.  Iris  no  groimd 
0f  clainii  that  it  is  the  usual  custom  of  the  Mexican  goyernment 
not  to  xefund  daties  overpaid  under  a  mistake.  The  defendants 
can  be  held  liable  only  for  their  own  acts^  not  for  the  fraud  or 
injustice  of  a  foreign  government  The  claim  for  commissions 
stands  on  the  same  principle.  The  nonsuit  below  w  as.  there- 
fore, properly  granted,  and  the  judgment  of  liie  supreme  court 
ought  to  be  affinned. 

On  the  question  being  put, "  Shall  this  judgment  be  reversed?' 
all  the  members  of  the  court  present,  who  had  heaid  the  aigu- 
ment,  viz:  TbePaBsioBNT,  and  Senators  Backus,  Burkbam, 
Dbnnibton,  Dsto^  Emmons,  Hanu^  Ha&d,  Johes,  Lott, 
Porter,  Sanford,  J.  B.  Smith,  S.  Smith,  Talcott  and 
W'HtELER,  (IG,)  voted  for  alBrmance. 

Judgment  affirmed. 


Watdbll  and  others  vs*  Luer. 

Tlw  gi¥mg  of  a  pnnmiaoiy  nolB  Av  a  eopMlii^ 
nidhridadlj  after  IIm  diMuliitioii  of  tha  oopartneniiipk  widar  an  agreemeat  hf  tha 
eradllor  to  accept  it  in  pa3rment  of  the  debt,  oatingulshcs  the  liability  of  tha  odMT 
oopartners.  Per  Lott,  Senator,  and  OABDona,  FrtniniL   Poataa  and  Tax 

SciiooNHovE.v,  Sf.nators,  contra. 
Where  ii  copurlncr,  after  the  dissolution  of  the  firm,  gave  his  individual  note  and 
the  note  of  a  third  person  to  adjust  and  settle  a  partnership  debt,  hdd  au  exUn- 
guishment  of  the  demand  against  the  other  partners,  the  creditors  having  agreed 
to  leceive  tho  laaie  in  payment  of  enoh  demand. 

On  error  to  the  supreme  court.  Luer  sned  Cort,  Waydcll  and 

Uiidorhill,  in  the  New- York  common  pleas,  in  assumpsit.  Way* 
dell  and  Undnrhill  ploaded  non-assumpsit,  and  Cort  suffered 
judgment  hy  (Icfaii't.  On  the  trial  it  appeared  that  the  defen- 
dants had  been  copartners  under  tlie  name  ofN.  Cort  d&  Co.  foe 
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about  one  year,  ending  in  January,  1838,  at  which  time  they 

dissolved  and  made  an  assignment  to  trustees  for  the  benefit  of 
their  creditors.  The  trustees  however  did  notacl;  bul  Curl, 
under  some  arrang^cmcnt  which  was  not  distincly  shown,  was 
left  in  possession  of  the  effects  ot  the  concern  and  acted  m  the 
adjustment  of  its  affairs.  During  thf>  existence  of  the  copart- 
nerships the  plaintiff  lent  the  firm  $1700,  for  which  betook 
their  note  payable  7th  Febraary,  1838.  When  this  note  be- 
came due^  which  was  aAer  the  diasohitioOi  the  piaintiff  called 
upon  Cort  at  the  store  where  the  firm  had  transacted  its  busi- 
ness,  and  a  settlement  was  made  of  the  amount  due  on  the  note ; 
and  Cort  crave  the  plaintiff  his  own  iiotesj  two  for  ^500  each,  at 
nine  months,  and  one  for  $566,  at  four  months,  payable  to  the 
plaintiff  or  order,  and — as  the  witness  who  proved  the  facts  said 
he  believed — some  other  person's  note,  and  some  money,  to  the 
amount  of  over  (100,  as  be  thought,  which  three  notes  of  Cort, 
the  note  of  the  third  person,  (the  amount  or  particulars  of  which 
the  witness  could  not  state,)  and  the  money  made  up  tiie 
amount  due  the  plaintiff ;  and  the  plaintiff  then  gave  np  to  Cort 
the  note  of  the  firm  above  mentioned.  An  entry  was  made 
upon  the  books  of  the  firm,  crediting  Cort  with  the  amount  of 
the  plaintiff's  debt,  as  thougli  paid  [)y  him  individually.  TJiese 
notes  given  by  Cort  were  renewed  from  tiftie  to  time,  and  pay- 
ments were  made  upon  them  until  August,  1840,  when  the 
amount  was  reduced  to  $500,  and  Cort  thdn,  at  the  plaintiff's 
instance,  gave  him  a  note  signed  with  the  name  of  the  firm, 
payable  February  7th,  1841,  for  the  amount,  which  was  pro- 
duced at  the  trial  There  was  evidence  tending  to  show  that 
the  defendant  WaydcU  was  ac(]ii;uiited  with  the  iuct  that  the 
plaintiff  hnd  taken  the  notes  of  Cort  for  his  debt. 

Upon  these  facts  the  counsel  for  Waydell  and  Underhill  re- 
quested the  court  to  charge  the  jury  that  they  must  determine^ 
from  the  testimony,  whether  the  piaintifi^  after  the  dissolution 
of  the  firm,  took  the  individual  notes  of  N.  Cort,  the  note  of  a 
third  party  and  a  sum  of  money  in  payment  of  the  partner* 
ship  debt,  and  gave  up  at  the  same  time  the  copartnership 
DOto  j  and  li  he  did  so,  that  such  acceptance  of  said  notes  and 
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DMmey,  witUopt  rescrvat^oa  of  his  ckipa  on  the  other  parti er^ 
was  a  discharge  i^nd  release  of  the  other  partners,  Waydell  aD4 
UnderhUl.  Tb«.  court  declined  so  to  cbiuge,  but  oa  the  contnry 
iastnioted  the  jury  t|iai  the  aettlemetit  between  the  plaintiff  and 
Colt  oould  not  operate  to  releaae  the  defendanta  Waydell  and 
Underbill,  except  so  far  as  the  individual  notes  of  Cort  were 
qfter'vVciiJs  paid  ;  ihuL  Uie  jury  must  disregard  such  seltk'iiu'iitj 
.ind  that  the  plaintiff  was  entitled  to  go  back  to  the  original  loan 
and  recover  of  ail  the  copartners  the  balance  remaining  unpaid. 
The  defendants  excepted,  and  the  jury  returnecl  a  verdict  in 
aooardancei  with  the  charge,  upon  which  tlie  court  rendered 
judgment  The  detfendants  Waydell  and  Underhill  brought 
error  to  the  avprettie  court,  where  the  judgment  of  the  common 
pleas  was  affirmed.  For  a  report  of  the  case,  see  5  ffitt^  448. 
The  cause  w«s  argued  here  by 

J.  Humphrey  tj*  D.  Lord^  for  the  plain i ills  in  error.  They 
cited  and  commented  on  Thompson  v.  Percioal,  (5  Bani.  ^ 
Ad.  935;)  Bart  v.  Alexander,  (2  Mees.  ij-  Wei  481;)  Evans 
V.  Drummandf  (4^/».  IL  91 ;)  Bedford  v.  Deakin,  (2  Bant, 
Aid,  910,  S.  a  S  J^k.  N.  p.  C.  178 ;)  J^M  v.  Camp,  (12 
JhAii.409;)  Muldon  7.  WhUloc/Cy[l  ani^396;)  OkoU  v. 
Rathbone,  (5  Wend.  499;)  Oakley  v.  Pasheller^  {10  Blights 
N.  a  648;  4  Clark  ij-  Fin.  207,  S.  C.)  Reed  v.  While,  (5 
Esp.  R.  122;)  Boyd  v.  Hitchcock,  {20  John.  76  ;)  Lc  Page  v. 
McCrea,  (1  Weiid.  164;)  Haydey  v.  ^QOte,  (19  id^  $16  j)  Fri9- 
kia  V.  Lamed,  (91  id,  452.) 

B,  Cawles  ^  C*  O'Cbfior,  ibr  the  defepdant  ju  error, 
referred  to  HBtrrm^  v,  Sa^er,  (3  Mn*  Cos,  71  *,)  Tohey 
BarheTy  (5  John.  68 ;)  Schemerhorn  r,  IMnes^  (7  id,  31 1 ;) 

Putnam  v.  Lewis,  (8  id.  3S9;)  Porter  v.  Talcott,  (1  Cmcen, 
359 ;)  Hughes  v.  Wheeler^  8  id.  77 ;)  Artcher  v.  Zch,  (5  lldl, 
200;)  Clark  v.  Mundal,  (1  ^S'sr/A*.  124;  Roades  v.  Barnes,  (I 
B?«T.  9 ;)  Puckford  v.  Marwell,  (6  T.  J?.  52 ;)  Owcvson  v. 
^/onse,  (7  /c/.  64  ;)  /7rr//.7?  v.  Mitrhfll,  (3  ^a*/,  251 ;)  Hadwen 
V.  Mendisabaly  (2  C.  ^  P.  20  0  1  P«^«r«</.  ii^.  126, 127 ;  Chit. 
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•n  CW.  289 ;  Maze  r.MUUr^  (I  Wash.  C.  C.  AdflB;)  iSfta^ 
Ay  Mandevi^  (6  GSraiieA,  S53;)  JSx^^jf  r.  Chrnuk,  (10  iV. 
H<m»p.  A.  005;)  Ihrrey  t.  Baxter,  (13  Fcrm.  JR.  462;)  Btff- 
Arer  V.  BW:e,  (11  Afos^.  16 ;)  Doug-ed  Cowles,  (5  /?ay,  611  ;) 
Davidson  v.  Bridgeport,  (8  Co7iw.  472 ;)  £i7/  T.  Porter,  (9  irf. 
23;)  a/6'»  V.  ^wjM,  (2  G'i// «5'  .7o//«.  493;)  Weaver  v.  7a/>^- 
ro//,  (9  Lcig-h^  424  ;)  4  Dev.  9i\  460 ;  Mourrier  v.  Meyrcs,  (1 
Brty,  24 ;)  Barrdli  v.  (1  McCord,  449  ;)  /?f7rf/'  of  Com- 

monwealth  v,  Letcher,  (3  /.  /  Marsh,  195;)  Hanna  v.  Pcgg, 
(1  B/flc/./.  :)  G^or<fo7i  v.  McCarty,  (9  Martin,  208;)  7\ir- 
;;i7i  V.  Creditors,  {id.  568 ;)  Smith  y,  Rogers^  (17  /oAn. 
340;)  Cb/e  SackeU,  (1  i9i2l,  516;)  Bdsseau  Ot^efufen, 
(14  Pcm.  83 ;)  J&ai  i)if/^«flie»(3  iS^r^.  4*  J?.233 ;)  llo^ 
Piea^,  (i  Bdni.  ^  ilM.  611 ;)  Barrism  v.  Cfosr,  (2  /oAn. 
448;)  Wid^  ▼.  Penettden,  (4  Af«fe.  12;)  PoMie  v.  King, 
(12  /oA».  4^ ;)  MiUcr  v.  H<rf6rooit,  (1  Wend.  317.) 

LoTT,  Senator.  The  material  question  presented  in  this 
case  is,  whfjilicr  a  partnership  debt  cati,  after  notire  of  the  dis- 
solution of  die  copnrtncrslnp,  be  pnid  and  discharged  by  the 
negotiable  noie  of  one  of  the  partners  given  to  and  received  by 
the  creditor,  as  payment  and  in  satieiaction. 

To  a  plain  and  praclical  man  there  wottld  seem  to  be  no  pos- 
sibility of  a  donbt  in  Telation  to  it.  He  would  natarally  say 
that  parties  are  at  liberty  to  make  sndi  settlements  as  (heir  con- 
venience or  interest  may  dictate,  and  that  soeh  an  annangemeUt 
affords  great  fnciltties,  and  is  pwulinrly  advantageous  in  settling 
n  partnership  concern.  Such  too  appears  to  have  been  the  opin- 
ion of  Lord  Kcnyon,  when  it  was  sought  to  make  all  the  part- 
ners liablcforan  original  indi.'htedness  nndcr  such  circnmstances. 
The  proceeding-j  indt.cd.  called  forth  an  expression  of  indigna- 
tion. He  speaks  in  the  following  strong  terms:  *^Is  it  to  be 
endured  that  when  partners  have  given  their  acceptance,  and 
when  perhaps  one  of  two  partners  has  made  provision  for  the 
bill,  that  the  holder  shall  take  the  sole  bill  of  the  other  partner 
luxd  yet  hold  both  liable?  I  am  of  opinion  that  when  he  chooses 
10  do  80     discharges  the  other  partner.**  After  referring  to  the 
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terms  of  the  transaction,  he  adds:  "  It  is  a  reliance  on  the  sola 
security  of  Combrune,  [one  of  the  partners,]  and  discharges  the 
defendant,"  [the  other  partner.]    {Evans  v.  Dnimmond,  4  Esp, 
N.  P.  80.    J^ee  also  Rccd  v.  \VhUe,  5  id.  122;  Bedford 
Deakin,  2  SHwrk.  M  P.  C,  178.) 

The  question  was  distinctly  and  clearly  brought  under  the 
consideFation  of  the  supreme  court  of  this  state^  as  early  as  1816, 
in  AmM  v.  Camp^  (12  JbAn.  409;)  and  Thompson,  Ch.  X 
there  uses  this  emphatic  langua^re :  If  the  facts  in  the  case  be- 
fore us  will  warrant  the  conclusion  that  when  the  individual 
note  of  Dowiuijg  (a  former  partner)  was  taken  and  the  partner- 
sliip  note  delivered  up.  it  was  intended  and  agreed  to  be  consid- 
ered as  payment  of  the  note  in  question,  there  can  be  no  doubt 
hut  that,  in  judgment  of  law,  it  will  operate  as  a  satisfaction  of 
the  partnership  note.'*  And  the  court  gave  judgment  for  the 
defendant  The  same  principle  was  fully  recognized  in  Muldon 
V.  Whiiloekf  (I  Cawenf  290^  and  also  in  JFWsftis  t.  Lamed^ 
(21  Wend,  460 ;)  and  in  the  latter  case  AmM  Camp  is  cited 
by  the  same  learned  judge  who  in  the  present  case  repudiates  it 
Indeed  that  case  was  universally  acquiesced  in,  in  this  state, 
until  as  late  as  1S41,  wliea  it  was  for  tlie  first  time  qurstioned 
in  Cole  v.  Sarkctt,  ( 1  Hilly  516.)  The  case  of  tS'mith  v.  Rogers, 
(17  John.  310,)  whicii  was  supposed  by  the  coniisLil  of  the  de- 
fendant in  error  to  be  an  exception,  is  not  so  in  fact.  'Die  note 
which  was  set  up  in  that  case  as  extin!2:uishipg  the  joint  debt, 
was  received  to  be  applied  to  the  credit  of  the  partnership  ac- 
3ount  ^<  when  paid,"  and  the  opinion  of  the  court  shows  that 
their  decision  was  placed  on  the  ground  that  it  was  not  intended 
as  a  discharge  of  the  original  liability.  It  is  therefore  in  per- 
fect harmony  with  the  prior  decisions,  and  they  were  not  ques- 
tioned by  it  (iSee  also  Tobey  v.  Barber,  5  ,John.  72 ;  Wttk- 
erlcy  v.  Mann,  11  id.  51S;  Skcclnj  v.  Mandeville,  6  Cranch^ 
253;  opinion  of  Ch.  J.  Marshall,  p.  204  ;  Harris  v.  Li  ml  say, 
4  Wash.  C.  C.  272]  ^Sfory  on  Par  In.  5  l.'>5.)  I  do  not  uctm  it 
necessary  to  refor  to  the  opinions  of  judjres  in  Kn<:land  on  the 
point,  furilicr  tlian  to  say  that,  after  careful  deliberation,  it  was 
'  finally  held  as  late  as  the  year  1834,  in  Thompson  Peravalt 
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(5  Bam.  ^  Add.  925,)  that  a  partnership  debt  might,  by  agiee- 
uientj  be  discharged  by  the  acceptance  of  the  sole  liability  of  one 
of  the  partners  only.  Lord  Dcnman,  in  delivering  the  opinion 
of  the  court,  speaks  m  the  following  lernis  :  •  It  appears  to  ns 
that  the  facts  proved  raised  a  question  for  the  jury  whether  it 
was  agfeed  between  the  plaintifi  and  James  that  the  former 
should  accept  the  latter,  as  their  sole  debtor,  and  should  take  the 
bill  of  exchange  accepted  by  him  alone,  by  way  of  satisfaction 
for  the  debt  due  from  both  f  and  then,  after  discnssinj^  its  e^t, 
concludes :  "  If,  therefore,  the  plaintiffs  in  this  case  did  expressly 
agree  to  take  and  did  take  the  separate  bill  of  exchange  of  James, 
in  satisfaction  of  the  joint  debt,  we  are  of  opinion  that  their 
doing  so  amounted  to  a  discharge  of  Charles."  Tliat  decision 
was  made  after  a  full  consideration  of  Lodge  v.  Dicasj  (3  Bam, 
^  Aid.  611,)  and  David  ▼*  EUke,  (5  Bam,  ^  Cress,  196, 
S,  C,  7  DowL  4*  ^^1)  which  were  much  relied  on  by  the 
•earned  judge  below.  As  to  the  first  of  which  it  was  said  that 
**  no  new  negotiable  security  was  given ;  nor  did  the  difference 
between  the  joint  liability  of  the  two  and  the  separate  liability 
of  one  of  theui  appear  to  have  been  brought  nnder  the  consider- 
ation of  the  court:"  and  in  regard  to  the  latter,  "no  bill  of  ex- 
change was  given ;  and  thai  decision  is  not  altogether  satis- 
factory to  us."  See  also  Hart  v.  Alexander^  (2  Mees,  ^  Welsh, 
484,)  decided  in  1837,  recognizing  the  same  principle.  It  is 
useless  here  to  examine  more  cases.  They  are  most  of  them 
referred  to  in  the  opinion  of  the  court  below.  The  result  of 
them  is,  that  in  England  the  note  of  one  partner  is  considered 
fis  a  discharge  of  a  previous  copartnership  debt,  when  so  receiv- 
ed ;  and  such  also  has  been  the  understanding  of  the  courts 
of  this  state,  till  the  decision  of  Cole  v,  Sacketty  above  referred 
to.  The  authorities  referred  to  in  support  of  that  decision  will, 
I  think,  with  great  deference  to  the  distinguished  jurist  who  de- 
livered the  opinion  in  that  case,  as  well  as  the  one  under  con- 
sideration, be  found  not  to  sustain  his  conclusion.  They  only 
establish  the  principle  that  the  naked  promise  of  the  debtor  him- 
telf  will  never  satisfy  a  pre-existing  debt;  and  that  the  taking 
of  a  note,  either  from  one  of  several  joint  debtors  or  frort  a  third 
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ftmaOi  iK  niot  considered  ft  {mymeiit  of  it,  unle»9  it  b$  agreed  U 
he  taken  de  payment  y  imd  are  therefore  perfectly  cOniisteDt  wMi 

the  nile  laid  down  and  adopted  in  Arnold  v.  Camp,  A  rjle 
thus  establislied,  so  reaironalM;  and  (jquiiable  in  itself,  and  ol 
such  vital  interest  and  import m.  e  to  a  commercial  community, 
where  iliere  are  frequent  changes  in  the  business  relalious  of 
our  citizens,  ought  not,  aAer  so  long  and  continued  an  acqnics 
cence^  to  be  disturbed,  nnless  inconsialleBt  with  some  isflezibie 
principle  of  lav* 

It  then  temains  to  be  considered  wfaeliier  such  It  ))riiicip1e  ex- 
ists. The  whole  argument  of  the  court  below  nppeafs  to  be 
placed  on  the  ground  that  a  debt  cannot  be  dischar2:ed  by  the 
mere  promise  of  the  debtor  to  pay  it.  "  The  logic  of  these  };le.ns. 
(says  the  learned  judge  in  Cole  v.  SadcetC^)  is  no  more  than 
saying, '  Your  precedent  debt  is  dischacged,  because  I  promised 
o  pay  it  in  another  form,  and  yon  accepted  the  latter  promise 
as  a  satls&ction."  Now  I  concede  that  the  note  t>f  a  debtor 
himself  will  not  dischai^  a  precedent  debt,  though  it  may  sus* 
pend  the  remedy ;  yet  I  consider  it  to  be  equally  well  settled  that 
the  acceptance,  by  a  creditor,  of  llienoteof  a  third  person  for  an 
existing  indebtedness,  operates  as  an  extingnisliment  of  ihe  ori- 
ginal consideration,  when  agreed  to  lie  accepted  in  full  satisfac- 
tion of  it.  See  JBooih  v.  i^imithy  (3  Wend.  08,)  and  Frisbie  v. 
horned^  (21  id.  450.)  where  the  whole  doctrine  is  well  consid- 
ered by  Mr.  Justice  Cowen.  And  here  it  may  be  «seful  to 
examine  on  what  principle  this  latter  rule  is  placed.  In  Booth 
Sm^h^  the  defendant  was  sued  for  the  balance  of  a  due  bill, 
made  by  him  to  the  plaintiff,  in  satisfaction  whereof  he  subse- 
quently gave  a  note  for  the  auiount  due,  of  three  other  persons, 
endorsed  by  himself.  These  facts  being  set  up  in  a  plea,  were 
held  to  be  a  good  defence.  Justice  Sutherland,  in  giving  the 
judgment  of  the  court,  says :  "  The  plea  is  unquestionably  good. 
It  would  have  been  good,  by  way  of  accord  and  satisfaction)  if 
no  part  of  the  original  debt  had  been  paid  prior  to  the  accept 
ance  by  the  plaintiff  of  the  last  note."  He  concludes  by  saying, 
Although  the  defendant  still  remams  liable,  the  diaracter  oC 
his  responsibility  is  changed.    He  lias  entered  into  a  new  cott- 
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tnct  with  his  creditor,  who,  upon  an  adeijiiate  consideratkm 
(the  obtauiing  the  note  of  a  third  penon  as  on  additiofial  aecu- 
rity  (6t  the  debt)  has  agreed  to  look  to  the  defisiidaiit  as  endorser 
00I7,  and  to  ieIin<|iiiBh  oU  clain  on  him  hi  any  othei  character* 

^He  eaatioC  be  charged  npon  the  orfj^inal  consideration,"  In  the 

latler  case,  {I  VUbie  v.  Lanred.)  there  was  an  acceptance  of  ihe 
note  of  a  third  person  from  one  of  the  members  of  a  ilmi,  en- 
dorsed by  him,  together  witli  the  payment  of  tlie  balance  of  an 
account  in  cash.   Judge  Cowcn  held  it  a  good  accord  and  satis- 
faction, sayiogi  ^  When  &  note  of  a  third  person  is  transferred 
by  the  debtor  to  and  taken  by  die  creditor,  and  ciedit  is  grrea 
for  it  as  paymenly  the  eflset  is  the  sane  as  the  acceptance  of  a 
horse  or  other  chattel  on  tiie  same  terms.  The  sunple  contract 
of  sale  or  claim  by  one  side,  and  a  promise  to  pay  by  the  vendor 
or  debtor,  is  departed  iroiii.    A  new  and  distinct  contract  is 
made,  and  new  relations  arise  out  of  it."   From  Uitse  remarks 
it  will  be  seen,  that  wiiere  ihere  is  a  new  contract  made  varying 
the  rekttioa  of  the  parties,  or  where  even  the  character  merely 
of  the  responsibility  is  changed,  upon  a  good  consideration,  then 
the  original  causa  of  action  is  dischaigsd.  This  principle  I  un- 
derstand indeed  to  he  conceded,  in  the  optnion  of  the  court  in 
the  present  case  j  but  it  is  insisted  that,  in  the  acceptance  of  the 
tndividaal  note  of  one  of  the  partners  only,  there  is  no  consider- 
ation for  Liie  ducliarge  of  the  other  pnrtiiurs,  and  ihaL  an  agree- 
ment, to  that  eii'ect,  is  ttudum  paclum.    It  is  argued,  with  much 
plausibility,  that  as  the  note  of  all  of  the  debtors  could  not  have 
that  efiect,  it  follows  as  "  au  obvious  corollary,  that  the  less  and 
weaker  security  could  not  have  a  greater  efiect  than  the  higher 
and  stronger  f  but  the  argument  is,  in  my  opinion,  fiillaciona 
It  assumes  that  each  partner  is  individually  liable  fi>r  the  debt 
of  the  partnershifv  and  that  consequently  there  is  no  new  oon^ 
sideration  for  the  promise.   Although  the  debt  is  equally  the 
debt  of  all  the  partners,  yet  there  is  m  separate  liability.  The 
obligatiou  is  joint,  and  it  cannot  be  enforced  against  one  only. 
It  is,  in  no  sense,  the  several  debt  of  either.   In  case  of  the  death 
of  one,  the  survivor  is  entitled  to  the  possession  and  disposition 
of  the  assets  to  enable  him  to  discha/ge  the  debts  and  settle  tho 
ToL.  m.*  63 
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concern.  He  alone  is  suable  at  law,  and  it  was  settled  by  this 
cottit  in  Laxorence  v.  The  Trustees  of  the  Leake  ^  Watts 
Orphan  House^  decided  in  December,  1845,(a)  that  no  relief 
can  be  had  against  the  lepresentatives  of  the  deceased  partner 
until  the  ranedy  at  law  has  been  exhausted  against  the  survivor, 
except  in  the  case  of  his  insolvency.  It  is  also  a  principle,  ful i  y 
recognized  and  acknowledged  in  this  state,  that  in  cases  of 
bankruptcy  the  partnership  debts  must  be  paid  out  of  the  \).ia- 
nership  estate,  and  private  and  separate  debts  out  of  the  private 
and  separate  estate  of  the  individual  partner ;  and  that  pnrtMcrship 
creditors  have  no  claim  on,  and  cannot  resort  to  Uie  separate 
estate  of  either  partner,  until  his  individual  creditors  are  satisfied, 
(3  KenCs  Cam,  65^  and  eases  eiied.)  It  is  evident,  therefore^ 
that  it  may  frequently  occur,  that  a  claim  against  a  firm  may  in 
fact  he  worth  less  than  if  held  against  one  of  its  members,  not 
merely  on  account  of  the  means  of  enforcing  payment,  but  as  to 
the  availability  of  the  fund  out  of  which  it  is  to  be  made ;  and 
although  the  learned  judge,  in  delivering  his  opinion  below, 
says  he  "  is  unable  to  see  liow  the  name  of  one  is  better  alone 
than  when  joined  witli  another's  in  point  of  solvency,"  yet  it  is 
clear  from  the  principles  above  referred  to,  that  it  may  be  more 
available  as  a  security.  When  therefore  a  creditor  agrees  to 
release  a  joint  indebtedness,  by  the  acceptance  of  a  note  or  any 
other  obligation  of  one  of  his  debtors  in  payment,  heieceives  a 
consideration  which  may  be  more  valuable  to  himself  than  the 
original  claim.  Whether  it  is  in  fact  so  is  wholly  inmiaterial. 
The  slightest  consideration  is  sufficient  to  support  the  most 
onerous  obligation.  {Oakley  v.  Baarman^  21  Wend,  688.)  In- 
deed the  additional  obligation  assumed  by  one  of  his  debtors,  by 
becoming  responsible  severally  for  the  entire  debt,  would  of 
itself  render  it  a  valid  agreement.  It  is  not  necessary  that  there 
sdiould  be  a  benefit.  Damage  or  loss  by  one  party,  sustained  at 
the  request  of  the  other,  is  sufficient.  (I  ^^llrat.  Schc.  N.  P, 
32,  ed.  1823.)  As  it  is  expressed  by  Chancellor  Kent,  "  A  valu- 
able consideration  is  one  that  is  either  a  benefit  to  the  party 
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promisinsf,  or  some  trouble  or  prejudice  to  the  party  to  whom 
the  promise  is  made."  (2  Kent^s  Com.  465,  2d  ed.)  The  facta 
in  the  present  case  show  that  the  individual  notes  of  Coit  were 
given  upon  the  request  of  Luer  the  plaintifl^  who  said  he  wanted 
them  ^  to  raise  money.''  The  firm  were  insolvent,  and  from  the 
circumstanoe  that  payments  were  from  time  Co  time  made,  it  is 
probable  that  there  was  more  prospect  of  ultimate  pa^mient  of 
the  dciiiatul  by  Curt  alone  than  by  a  reliance  on  tlio  lirai.  At 
all  events,  X  am  clearly  of  opinion  that  tlic  doctrine  of  nudum 
pactum  is  not  applicable  lo  the  present  case.  There  may,  as 
Judge  Marshall  said  in  Sheehy  v.  MandwiUe^  above  cited,  "  bo 
inducements  to  take  a  note  from  one  partner  liquidating  and 
evidencing  a  claim  on  a  firm  which  might  be  a  sufficient  con- 
vidention  for  discharging  the  firm.**  When  therefore  a  creditor 
has  made  a  settlement  which  may  involve  one  partner  in  in* 
treased  responsibility  and  give  him  a  credit  with  his  former 
partners  to  the  extent  of  the  debt  assumed,  the  relation  of  the 
parties  is  varied,  and  new  liabilities  are  incurred  whir  !)  the  law 
considers  a  valid  consideration.  To  use  the  language  of  Judge 
Piatt,  in  Boyd  v.  Hitchcock^  (20  John.  76,)  which  was  an  analo- 
gous case,  <*good  &ith  and  sound  principle  require  that  this 
ehould  be  deemed  a  valid  accord  and  satis&etion  to  bar  the 
plaintiff's  action." 

Entertaining  ihese  views,  I  am  of  opinion  that  the  judgmentt 
should  be  both  reversed,  and  a  venire  de  novo  awarded. 

Porter,  Senator.  That  the  debt  sought  to  be  recovered  was 
at  one  time  the  debt  of  the  defendants  in  this  suit,  is  not  disputed; 
but  the  retiring  members  insist,  that  as  the  plaintiff  below  laiew 
of  the  dissolution  of  the  copartnership^  and  that  the  business  of 
settling  the  debts  of  the  firm  had  been  left  with  Oort,  together 
with  their  property;  he  knowing  this  and  consenting  to  extend 
the  credit,  and  to  take  the  individual  promise  of  Gort,  and  give 
up  the  note  of  the  firm,  has  virtually  released  the  firm  from  the 
original  liability. 

The  contract  of  indel  tc  dtiess  having  been  established,  the 
court  should  have  evidence  of  its  performance ;  or  that  it  has 
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been  ideated  or  diecboiged  in  some  valid,  legal  manner ;  or  Ihtl 
the  promiaee  has  done  some  act»  uMooaistMil  vith  his  claim  to 

enforce  the  original  i>romi8e--otherwise  we  must  recognize  the 
continuing  liabilily,  and  sustain  ihe  suit  u|x)ii  it.  It  must  be 
adiuUtcd  lhat  there  have  been  discordant  decisions  ujjon  (lie  qucs- 
Uon  presented  in  this  case.  It  has  been  decided  thai  by  lakiiig 
the  note  of  one  of  two  joint  debtors,  the  joint  debt  is  discharged. 
The  plaintii&  ia  error  in  this  case  are  called  upon  to  maintain  that 
position  as  aomidlaw.  In  looking  back  upon  the  decisions  of  the 
supreme  coor^  ve  £nd  that  in  ArnM  Cktmpf  (12  WgntL  4lQ9|} 
it  held,  that  when  the  payee  of  a  note  given  by  a  pattnenhif^ 
-took  the  individual  note  oif  one  of  the  partneis  and  gave  iq>  <be 
first  note^  it  was  adisehaige  of  the  partnerrtiip  debt  This  ease 
cannot  be  distin^ished,  as  I  read  it,  from  the  one  before  us; 
and  if  it  can  be  sustained,  is  dcciMve  for  the  plaiutifls  in  error.  It 
is  important  therefore,  to  look  at  the  authorUy  upon  whicii  that 
decision  reposes.  The  case  of  tSheehi/  v.  Mandeville^  (6  Cranchf 
264,)  is  first  cited  by  the  court,  and  in  that  case  it  was  held 
that  a  plea  which  averred  that  a  note  of  one  partner  had  been 
taken  on  an  exprera  a^eomeiit  with  the  creditor  that  it  should 
he  leeeived  in  satisiwtion  of  a  paitnership  deb%  wae  a  good  plee» 
In  one  aspect  this  case  is  in  conflict  with  the  opinkm  of  the  su- 
preme court  in  the  case  now  before  us— in  respect  to  the  doetane 
id  nudum  padum  and  sustained  the  case  of  Jmebi  v«  Camp, 
But  without  the  averment  of  an  express  agreement,  of  which 
there  was  no  proof  in  Arnold  v.  Campf  there  is  no  reason  to 
suppose  that  tiie  same  decision  would  have  been  made. 

Newmark  v.  CV«y,  (14  Eastj239,)  is  also  relied  upon.  But  lean 
extract  no  principle  from  this  case  which  supports  the  decision 
of  Arnold  v.  Camp.  The  question  turned  upon  the  appropda- 
tioQ  of  a  payment  that  had  been  made  by  two  remaining  mem- 
hen  of  a  firm,  to  the  discbai^  of  a  debt  contracted  while  a  thiid 
person  had  belonged  to  the  firm,  and  who  was  sought  to  be 
charged  in  that  suit  with  the  payment  of  the  same  debt.  "While 
they  thus  contmued  partneia^  the  creditor  received  m  payment 
bills  of  exchange,  wtdch  were  dishonored  after  the  partnenhip 
was  dissolved  i  but  the  remaining  partners  took  up  the  dishouc 
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ored  bills,  by  giving  good  ones  in  their  places.  And  the  ques- 
tion "was  wliether  the  avails  of  ttiegood  bills  tboold  be  ap^ied 
to  fhe  old  debt,  or  to  a  debt  afWrwarde  eontraeled  by  the  femaio* 
mg  partoers.  The  eomt  held  that  delrvering  op  the  dkbenorad 
InHs  upon  the  itceipt  of  the  newbilht  wasertdenoe  ef  apartici>* 
kr  appropriation  of  the  tmr  bifis  to  the  paying  of  ^  old  dfkft* 
Qo  far  from  the  retiring:  partners  relying  upon  the  creditor's 
ceivins!'  the  note  of  the  reniaiiniK'-  jiartners  in  satisfaction  of  his 
itulebto diioss,  they  had  substituted  bills  tlint  were  paid,  for  the 
dishonored  bills;  so  that  this  question  was  entirely  exelur^pd. 

The  other  cases  cited  by  the  court  ( Tobcy  v.  Barbery  5  John. 
7%  and  Wether^  t.  Mmm,  11  id,  616,)  only  decide  that 
AeeepHng  a  note  of  a  €bitd  petaon,  QpoQ  an  esprefla  agfcenaont 
that  it  shall  be  teeetred  hi  payment  of  a  pra-emting  debt,  is  a 
diaehar^  of  that  debt.  The  creditor  m  such  a  ease  rans  the 
risk  of  its  being  j)aid.  Before  these  last  authorities  can  be  made 
applicable  to  the  case  of  Arnold  Y.  Campj  the  case  should  have 
shown,  that  Arnold  has  expressly  agreed  to  take  Downey's  note 
in  saiiriaetioQ  of  his  debt.  Besides,  the  liability  of  a  third  party 
forms  a  near  and  distiaotoonsideration.  Of  this  there  was  no  pre- 
tence. I  am  theie&re  consCmined  to  think  that  the  case  of  Ar- 
nold Ctmp  was  not  well  considerad,  and  is  not  sustained  by 
the  anthoiities  cited  and  teUed  upon. 

Bnt  let  US  inquife  how  it  agrees  in  principle  with  the  decisions 
of  the  supreit>e  court,  in  other  cases  which  have  never  been 
quebtioiied.  The  position  taken  in  this  cnse  is,  that  the  accept- 
ance of  the  note  of  CJort  worked  a  complete  satisfaction  of  the 
original  debt,  and  was  a  legal  fulfilment  of  the  contract  of  the 
joint  debtors.  The  principle  is  weH  settled,  that  when  a  debtor 
gives  his  own  n^tiaUe  note  Ibr  a  prior  deb^  It  is  no  abselnte 
satisfiiction  and  disehaige  of  the  debt  It  may  1m  deemed  ptr* 
ma  fade  evidence  of  soch  dtsehatge ;  imt  as  the  production  and 
destmetioB  of  the  note,  on  the  trial,  rebuts  this  evidence,  it  is 
plain  that  the  original  indebtedness  has  never  been  cancelled. 
Pinturd  v.  Tack'mgton,  (10  John.  105  )  An^rd  v.  FitUoiL  (8  id. 
149,)  Holmes  v.  De  Camp.  (I  id.  34,)  and  many  other  more  re- 
cent oases  establish  this  position.   The  oourt  has  sometimes  said 
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that  the  note  in  such  caaei  extinguishes  the  debt  «tffr  mode  /  hot 
it  has^  I  apprehend,  never  been  contended,  that  it  opeiated  as  a 
complete  satisfaction.  And  why  is  this  so?  For  the  simple 

reaboii  [hat  one  promise  cannot  in  law  or  common  sense  be  said 
to  be  given  or  received  ni  satisfaction  of  a  prior  promise.  It  can 
only  be  considered  as  a  re-ac  know  lodgment  of  tlie  same  identical 
debt,  it  such  is  the  acknowled^ud  rule  in  a  case  where  all  the 
debtors  join  in  a  note ;  by  what  rule  of  logic  can  a  case  be  taken 
out  of  the  rule,  when  only  a  part  of  the  debtois  renew  the  proni- 
ise  to  pay  the  same  debt?  If  a  third  person  should  join  tlie 
original  debtorsi  or  a  part  of  them,  in  giving  a  new  security,  it 
might  furnish  a  consideration  to  sustain  a  promise  to  accept  of 
the  substituted  security.  In  Mvldm  v.  WhiUoekj  (1  CbweN, 
290,)  the  plaintiff  had  sold  goods  to  four  persons,  charging  the 
goods  to  all  of  them  in  their  books ;  and  two  months  afterwards 
took  the  note  of  two  of  them  for  the  amount  j  and  <:avc  a  rcccipl 
in  full  of  the  account.  The  makers  of  the  note  failed,  and  the 
creditors  brought  their  action  ao^ainst  all  the  debtors.  The  court 
held  thai  they  were  all  liable  on  the  original  indebtedness;  that 
the  receipt  of  the  note,  and  giving  a  receipt  in  full  of  the  account, 
did  not  absolutely  dischaige  the  debt  In  principle  that  is  pre- 
cisely the  case  now  before  us ;  and  the  facts  are  equally  strong 
to  sustain  the  doctrine  claimed  by  the  plaintiA  in  error.  In 
both  cases  the  proof  is  wanting  to  establish  any  special  agree- 
ment. In  one  there  was  a  receipt  in  full  given  for  the  accounts 
and  in  the  other  there  has  been  a  surrender  of  the  partnership 
note.  If  one  of  tiiesc  acts  furmshiis  any  evidence  of  a  special 
agreement,  so  does  the  other;  and  neither  one  more  than  the 
other.  If  wc  should  now  yield  to  the  argument  of  the  plaintiff's 
CQunsel,  we  must  necessarily  overthrow  this  and  numerous  other 
cases ;  and  indeed  the  whole  current  of  decisions,  as  I  under- 
stand them,  except  Arnold  v.  Camp, 

The  unsoundness^  as  it  appears  to  me,  not  to  say  absurdity 
of  the  rule  now  contended  for,  is  strongly  exemplified  in  the 
case  of  Cole  v.  Saekett,  (1  ERU,  516.)  To  a  declaration  con- 
taining the  common  counts^  and  an  account  stated,  the  defen- 
dants pleaded  in  bar  of  the  action,  that  they  had  accounted  with 
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the  plaintiff  concerning  the  alleged  causes  of  action,  and  ascer- 
tained tlie  balance  due  to  him ;  and  given  him  their  promissory 
Dote  therefor,  in  full  satisfaction  and  discharge  of  the  debt 
There  was  a  demurrer  to  the  plea,  and  the  court  very  properly 
held,  as  I  thmk,  that  a  promise  to  pay  a  debt,  though  that  promise 
is  in  the  shape  of  a  promissory  note,  is  really  no  actual  payment 
or  satisfaction  of  that  debt.  I  can  hardly  think  it  would  have 
been  creditable  to  tlic  law,  as  a  ratioijal  science,  to  have  upheld 
such  a  plea.  Thus  we  find  that  the  supreme  court  have,  through 
a  long  course  of  decisions,  with  the  single  exception  named, 
adhered  to  the  same  principle  upon  which  their  opinion  in  this 
case  is  based. 

I  will  advert  to  one  oonse^uence  of  the  principle  for  which 
the  plaintiff  contendsi  and  which  will  show  the  injustice  that 
might  often  follow  its  adoption.  Soon  after  the  dissolution  of 

this  firm,  the  former  partners  made  an  assignment  of  their 
eflfects  for  the  benefit  of  their  creditors ;  and  we  may  reasonably 
suppose  that  the  firm  was  insolvent.  The  notes  of  Cort  were 
received,  and  that  of  the  firm  given  up  about  that  time.  If  from 
that  time  this  ceased  to  be  the  debt  of  the  firm,  and  became  the 
debt  of  Cort  alone,  then  it  lost  all  claim  upon  the  assets  of  the 
firm.  The  plaintiff  below  must  be  content  to  wait  until  all  the 
other  debts  of  the  firm  were  satisfied,  and  then  limit  his  claim 
to  a  share  in  one-third  of  the  surphis,  upon  an  equal  footing 
with  all  the  other  creditors  of  Cort. 

The  plaintiff's  counsel  relied  much  upon  certain  English  au- 
thorities which  he  adduced,  as  bearing  upon  this  question. 
The  earliest  case  referred  to,  and  the  earliest  in  existence,  I  sus- 
pect, on  that  side  of  the  question,  is  Evans  v.  Drummondj  (4 
£sp.  i2. 91.)  This  was  a  nisi  prius  decision  in  which  Lord  Ken- 
yon  held  that  when  a  creditor  held  the  bill  of  a  firm,  for  the  debt 
of  the  firm,  and  after  a  dissolution  allowed  one  of  the  firm  to 
renew  it,  hy  giving  his  own  bill,  he  discharged  the  other  part- 
ner, li  IS  only  the  opinion  of  a  very  learned  judge,  given  in 
the  course  of  a  trial,  unsupported  hy  the  citation  of  any  auriior- 
ity,  or  by  a  course  of  reasoning  amounting  to  a  legal  argument 
The  same  principle  was  adopted  in  Reed  v.  WhUCf  (5  Esp.  Jt 
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122.)  The  suit  was  brought  to  recover  the  price  of  cordage 
sold  to  the  defendants  as  owners  of  a  ship.  White  was  the 
ship's  hwbond.  Reed  took  Whitest  bill  for  4ie  radomily  which 
was  dishonored.  He  #iea  brovght  this  aetioii  ageiBst  the  own- 
ers ;  and  Lord  EHenlnmnigh  held  et  nisi  jtHm,  that  by  dealing 
with  White  separately,  he  had  adopted  him  as  the  debtor,  and 
discharged  the  others.  It  is  in  principle  and  in  its  facts  the 
precise  case  of  Miildon  v.  Wkiilock  before  cited  from  om  su- 
preme court :  except  iljat  in  that  case,  the  creditors  g:ave  a  receipt 
in  full  of  the  account,  when  they  took  the  note  of  two  of  the 
firm  <kbton.  In  this  respect  the  iacts  uriuch  night  tend  to  sna- 
tain  the  opinion  of  Lord  Ellenboiough  were  stronger;  and  yet 
mir  oeuvt  held  diiecH  j  the  imrse. 

The  prineiple  of  these  two  eases  freea  E^plnti^sef  was  serc^ 
tioned  in  a  decision  at  bar  in  1834,  in  Thompson  v.  Peres;  //. 
(5  Barn.  ^  Aid.  925.)  In  this  case  there  was  a  ]);ntner''if 
del  t  (]\m  from  A.  &  B.  They  dissolved,  and  B.  continued  *iie 
business  on  his  own  account,  nud  retained  the  funds  to  pay  part- 
nership debts.  B.  gave  his  individual  acceptance  to  aeredltor 
of  the  film  fat  a  debt  of  the  firm.  The  bill  wasilidionorsd, 
and  the  ctedilor  saeA  1tt»  firm.  The  court  htUd  Aat  it  was  « 
question  for  the  jury ,  wfiellier  the  endilor  had  agreed  to  accept  B. 
as  his  sole  debtor.  Mor,  liowever,  to  this  decision,  a  different 
principle  had  prevailed  in  the  court  of  king's  bench.  In  Lodge 
V.  DicaSf  (3  Barn.  ^  Aid.  611,)  that  court  decided,  tliat  wl^ere 
on  tlie  dissohition  of  a  partnership  it  was  ai^reod  between  the 
partners,  that  one  of  them  shouM  pay  the  debt  of  the  plainti^ 
dne  iiroBi  the  finsi  and  when  he  was  infermed  of  it,  he  agreed 
to  emienrte  the  oAcr  partner  from  all  xesponeibility ;  that  thia 
did  flvnirfi  a  defenoe  to  an  action  against  both  partoeta. 
In  1896  the  same  deotrine  wis  repeated  ij^  the  same  conrt,  in 
David  BHicey  (5  Bam  ^  Ovsa.  196.)  In  "diat  ease  there 
were  three  partners,  and  one  of  them  retired  from  the  firm  and 
gave  notice  to  the  creditors.  The  others  continued  in  the  busi- 
ness, retained  the  funds  and  acirccd  to  pay  the  debts.  The 
4  plaintiff,  a  creditor,  assented  to  "the  transfer  of  his  credit  to  the 
oew  firm;  and  they  paid  a  part  of  it  by  a  bill  drawn  on  them 
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by  the  creditor,  and  then  failed.  The  court  held  that  notwith- 
fltftndin;  this,  the  retiring  partner  was  stfll  liable.  These  two 
eases  are  m  eonfortnity  with  those  in  our  courts,  and,  as  is  be- 
liefod)  with  irell  foimded  prineipleSi  and  can  harA j  be  said  to 
ba  hnpahfed  by  those  of  a  cootmry  tendency. 

I  can  see  no  ground  upon  wfaidi  to  qoestion  the  decision  of 
the  supreme  eonrt,  and  shall  dierefbie  vole  for  its  affirmance. 

« 

Talcott,  Senator.  The  proposition  which  the  defendants* 
counsel  desired  the  court  to  affirm  in  its  charjre,  assumed  that 
there  was  evidence  tending  to  show  that  the  iiow  of  a  tliird  per- 
son was  transferred  hy  Cort  to  the  piaintiif,  on  account  of  the 
copartnership  debt,  on  the  occasion  of  the  adjustment  when  Cktrt 
gave  his  individual  notes  to  the  platntiff.  Then  was  some  evi- 
dence to  that  eflbet  Bat  the  conrC  idnsed  to  diaige  in  the 
niBWier  rsqnested,  and  on  the  contmty  instrneted  ibe  jury  to 
disTegard  tfie  settlement  between  Ctoit  and  the  plainttfl^  and  that 
the  latter  was  entitled  to  go  beck  to  tlie  origtml  loan,  and  recov- 
er of  a!!  the  c<9pBftners,  the  balance  still  remahsing  m^paid.  In 
this  decision,  I  think  an  error  was  committed  which  requires 
the  cause  to  be  sent  back  for  a  new  trial.  No  doctrine  is  better 
settled  in  onr  courts  than  tliat  :\n  .iirrf  ement  between  a  debtoi 
and  creditor  for  compromisinrr  a  del»t  will  he  valid,  and  cut  off 
the  creditor  from  a  right  of  action  upon  the  original  indebted- 
ness,  provided  new  security  is  given  for  the  payment  of  the 
whole  or  any  portion  of  the  dc^t,  and  the  creditor  agrees  to  ac- 
ce»pt  the  substitnted  secnritiee  in  sattsiaction  of  the  prior  indebt- 
edoen. .  {Bopdr. Stckeods,  8  JM».  76;  Le  Pager.  MeCreOf 
I  Wend,  164 ;  F^iabie  t.  Lamed,  21  Wend,  4JB2,)  In  snch  a 
eass^  the  old  olami  is  cano^ed,  as  between  the  debtor  aful  cred- 
itor, and  a  new  one  created  in  its  stead,  upon  wbich  alone  the 
creditor  must  rely  in  the  assertion  of  his  lec:al  riLrhts  This  le- 
gal consequence  will  follow,  liowever,  the  onmiial  debt,  or  the 
se<3urities  by  which  its  payment  was  ffuarantierl  ?nay  have  In  en 
changed  under  the  new  arrangement.  A  part  of  the  former 
debt  may  have  been  extinguished,  or  one  or  more  of  the  original 
debtors  discharged  from  liability,  and  if  so,  it  having  been  done 
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upon  a  good  consideration,  the  creditor  will  be  bound  by  h» 
agreementj  and  must  lose  what  he  has  agreed  to  surrender. 
Under  the  testimony  in  this  case,  1  think  the  jury  would  have 
been  authorized  to  find  that  the  note  of  a  third  party  was  deliv 
ered  by  Cort  to  the  plaintitf,  and  that  the  latter  agreed  to  accept 
that  uote,  together  with  the  notes  of  Cort  and  the  cash  paid,  in 
settlement''  or  satisfiictioa  of  the  copartnorsiiip  debt,  and  that 
the  et^artnenthip  note  vna^  at  the  same  time^  given  up  to  be 
cancelled.  If  these  facts  had  been  so  fotmd  by  the  jury,  no 
recovery  could  have  been  had  against  the  plaintifib  in  error.  The 
judge,  therefore^  should  have  charged  as  requested  upon  these 
points. 

Upon  the  important  question  discussed  in  the  opinion  given 
by  tlic  sujjierae  court  in  this  case,  to  wit,  whether  the  nsrreement 
between  Cort  and  the  plaintiff  would  have  discharged  ilic  firm 
indebtedness,  provided  the  note  of  a  third  person  had  not  formed 
a  pert  of  the  consideration  for  that  agreement,  I  concur  in  the 
conclusion  to  which  that  court  came,  that  the  original  liability 
of  the  whole  firm  would,  in  that  case,  have  remained  unchanged 
by  the  agi«ement.  l^d  the  demand  been  against  Cort  alonc^ 
instead  of  being  against  the  firm  of  which  he  was  a  member,  it 
is  well  settled  that  the  payment  of  a  part  of  the  debt  in  cash 
and  the  giving  of  his  own  note  for  the  balance  would  not  have 
discharged  the  former  indebtedness,  or  barred  a  suit  on  the  origi- 
nal consideration,  after  the  expiration  of  ilie  credit  given  by  the 
new  note,  for  the  reason  that  there  would  have  been  no  consid- 
eration, in  that  rase,  to  support  such  agreement.  I  can  see  no 
belter  consideration  to  support  an  agreement  to  discliarge  a  debt 
against  a  firm  upon  receiving  therefor  the  note  of  one  of  the 
members  of  such  firm.  The  security  of  the  creditor  can,  in  no 
court,  be  increased  by  such  substitution ;  nor  can  I  see  that  the 
pnitner  who  thus  assumes  the  payment  of  Ihe  debt,  can  be  in- 
jured thereby.  In  either  case,  he  is  liable  for  the  whole  amoimt 
of  the  debt,  and  it  can  make  no  difference  with  him,  whether 
his  liability  be  joint  or  several.  His  entire  property  is,  in  both 
cases,  cfin.illy  ho'ch^n  for  its  payment.  If  such  an  agreement 
were  valid,  the  partner  who  should  discharge  a  firm  debt  by 
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^ving  his  individaal  paper  therefor,  might  obtain  the  advantagt 
of  being  able  to  enfoice  contribution  from  his  copartners  befoio 
any  actual  payment  was  made  by  hitn.  The  right  to  enforce 
contribution  accrues  on  the  payment  of  the  copartnership  debt 
by  a  member  of  the  firm ;  and  if  the  giving  of  hie  own  note  in 
pursuance  of  an  agreement  to  that  e^t  between  himself  and  the 
creditor,  be  held  to  constitute  such  payment,  the  right  would 
vest  wlien  this  should  be  done.  As  to  the  creditor,  on  the  other 
hand,  while  he  would  lose  the  advantage  which  he  might  de- 
rive from  having  a  claim  o^rniiist  all  of  the  persons  composing 
the  tirm,  he  could  not  thus  acquire  the  rigtit  of  a  prior  equitable 
lien  upon  the  assets  of  the  individual  partner  as  against  the  other 
creditors  of  the  firm.  Such  other  creditors,  not  being  parties  to 
the  arrangement  for  the  substitution  of  an  individual  indebted- 
ness^in  place  of  the  copartnership  liability,  could  not,  in  case  of 
the  insolvency  of  the  mdividual  partner,  be  thus  foreclosed  from 
the  right  to  come  in  upon  equal  terms  with  the  holder  of  such 
snbstituted  security,  upon  a  distribution  of  the  assets  of  the  in- 
uividiial  partner  among  hiii  creditors. 

On  the  cjroiiiid  first  slated,  however,  I  thiuk  Uie  judgment  of 
tile  supreme  court  should  be  reversed  and  a  venire  de  novo 
awarded 

Johnson,  Senator,  also  delivered  a  written  opinion,  in  which 
he  toolc  the  same  views  of  the  case  and  arrived  at  the  same  con* 
elusion  which  Senator  Talcott  had  done. 

Hand,  Senator,  delivered  an  oral  opmion  concurring  substan- 
tially with  the  opinion  of  Senator  Talcott. 

Van  Schoonhoven,  Senator,  delivered  a  verbal  o[)inion  in 
favor  of  offn  niance,  agreeing  m  substance  with  the  positions 
taicen  m  tiie  opiuioa  delivered  in  the  supreme  court. 

Garsinbb,  President,  delivered  an  oral  opinion  in  &vor  of 
fsversalyUpoD  the  groimds  taken  in  the  opinion  of  Senator  Lott. 
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Oa  iIm  qootictt  being  put, "  Shall  this  ju^mentbe  imxao^T 
te  tneabm  of  llie  court  Tolad  itt  ibUowt: 

JPhr  reversal :  The  President,  and  Senators  Backus,  Den- 
NisTON,  Emmons,  Hand,  Johnson,  Jones,  Loxt^  Banford, 
J.  B*  Smith,  Talcott  aod  Wuseler — 12. 

Fbr  affirmtmce:  Sienaior*  Dbto^Habis  Pobtbb,  8.  Smith 
and  Tan  Scboombovbii— 6. 


Henschel  vs.  Mahls&  6c  Ma^lsa, 

A  nefotiabteWI  of  Moliiiige  orpranussorj  note  must  be  for  a  fixed  gam,  and  most 
be  payal^  jBIMoey,  andtetumof  pajineotmiiitbeMiehtiiatitl^ 

woKrOittkgmuOtfr. 

A  bin  payable  at  the  drawee's  place  of  baatoets  on  a  day  ttttaba,  W  iBmolhBr  otf 
at  a  later  day,  ia  a  valid  bill  of  exchange.    Per  Walworth,  Chancellor. 

Such  a  bm  is  dishonored  by  the  failure  of  the  acceptor  to  pay  on  either  day,  at  the 
place  designated.    Per  Walworth,  ChanctUor. 

Aaaumpsit  on  the  money  counts  will  lie  by  the  endorsee  against  tiie  aeoeptor  of  a 
biO  of  aiolMBfa.  Psr  Wauiroimii  Ci«ietllHr. 

bsaaedMi  by  Ao^ndonNOi  igMiMt  tlio  MMplor  of  an  vuCnHaant  bearing  date 
^Ukfma,  181b,  1889/*  tnd  dmwn  thtit :  <*  JPbr^*  87554i0,  jMy'6fe  ^  w 
the  31  Dec'ber  1639.  On  |A«3U<  Oc«.  of  this  year,  pat/  ife.f»  liW  mdtrpjour- 
•elves  8755  francs  60  ets., payable  in  Paris,  the  ZUt  Dee.  «/ lAw  year,**  ^ 
itRi.n  a  valid  bill  of  flxohanfe^  notwithatanding  the  ambiguity  aa  to  the  time  of 
payment. 

The  bill  may  be  coostxued  as  payable  at  New- York  on  the  31st  October,  or  at  Paris 
at  the  subseqaent  day  named,  at  the  ai»tion  of  the  aooeplor.  SsmkU*  fer  Wai<- 
woRTB,  CAoMclbr. 

•Ttwworfi  "vnikt^HOeL  f^l«^ywr''abedd bo  wjealej  >■  it|i<tBwt.  Fn 

On  error  from  (he  sapreme  court  J.  R.  ^  EL  Mahler  sued 
Hesiehel  in  ifae  superior  court  of  the  city  of  New>York  in  aa> 
aampsit,  and  sought  to  lecom  aa  the  endanees,  against  the  de- 
fendant  as  acceptor,  of  a  Mil  of  excliunt^.  There  was  a  verdict 
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and  jndsrment  for  ilie  plaintiffs,  which  was  afiiimeU  011  ciroria 
the  supreme  court,  upon  whicii  llie  defendant  broii!:^ht  error  here. 
The  facts  appearing  on  the  trial  are  stated  in  the  opiuioQ  of  the 
ohaocellor,  and,  together  with  the  opinion  gtTen  in  the  supreme 
cotir^  may  be  found  in  the  report  of  the  case  in  3  Wl, 

fF.  W,  Van  Wagemnf  Sat  the  plaintiff  in  eifor. 

D.  D.  F^df  fof  llie  deieudaiib  lu  error. 

The  Chancellor.  The  defendants  in  error,  J.  R.  d&  H 
Mahler,  were  tlie  endorsees  of  a  bill  of  exchange,  drawn  by  Da* 
lour  Brothers  d&  Co.  at  Leipaic,  In  the  kingdom  of  Saxony,  in 
April,  1839^  payable  to  their  own  Older,  diiected  to  Benschel,  the 
plaintiff  in  error,  at  New-York  or  whormr  he  was  to  be  fonndi 
and  accepted  by  Henschel  at  Leipeie  five  days  after  the  dale  of 
such  bill.  The  bill  is  In  the  following  fonn : 

<*  Leipsic,  April  18th,  1839. 
*^  For  fee.  8755, 60  payable  in  Ftois  on  the  31st  of  Dec'ber,  1839. 

"  On  the  31st  of  October  in  this  year  pay  for  this  first  of  ex- 
change to  the  order  of  ourselves,  eight  thousand  seven  hundred 
and  fifty-five  francs  60  cts.  payable  in  Paris  the  31st  of  Decem- 
ber of  this  year,  and  charge  the  same  to  account  as  advised  by 

"  DuFouR  Brothers  &  Co. 

^  To  Mr.  Alexander  Henschel  at  New-York,  or  where  to  be 
found." 

The  defence  of  usury  wljicii  was  attempted  to  be  set  up  by 
Henschel  on  the  trial,  wholly  failed.  The  only  question  there- 
ibre  is,  whether  this  instrument  is  upon  its  face  a  valid  bill  of 
exchange,  according  to  the  law  merchant ;  so  as  to  enthoriao 
the  endorsees  to  maintain  a  snit  thereon  in  their  own  namesu 
For  if  upon  its  &ce  it  is  negotiable^  the  acceptor  could  not  be 
permitted  to  destroy  its  negotiability  by  extrinsic  proof;  espe- 
cially in  a  case  where  Ikj  h:id  no  defence  other  than  that  the 
suit  was  brought  in  the  name  of  the  endorsees,  instead  of  the 
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dniwen^  to  whom  the  amoant  for  which  it  was  diawn  waa  ori* 
ginally  due. 

It  is  well  settled  in  this  state,  as  well  as  in  En^rland,  that  to 
make  a  proniissory  note  or  a  bill  of  exchange  negotiable,  it  must 
l>e  payable  in  money,  or  at  least  that  which  is  considered  and 
treated  as  money  by  commercial  nsan-p.  The  amount  to  he  paid 
must  also  be  fixed  and  certain;  and  liie  question  whether  it  is  or 
is  not  to  be  paid  must  not  depend  upon  a  contingency  or  event 
which  may  never  take  place.  But  if  the  time  of  payment  must 
certainly  anive,  it  is  not  neceasajry  that  the  ptecise  day  of  pay- 
ment should  actually  appear  upon  the  face  of  the  hill  or  note, 
to  render  It  negotiable.  Thus  in  the  case  of  Cotekan  v.  Cooke, 
(  WUe^  Rep,  393,  Sirange,  1217,  iSl  C)  a  note  payable  ten 
days  after  the  death  of  the  maker's  father  was  held  to  be  a  ne- 
gotiable note  within  the  statute.  Such  a  note  or  bill  is  in  this 
respect  like  a  note  payable  a  certain  number  of  days  alter  de- 
mand, or  a  bill  payable  a  certain  nnmber  of  days  after  sicrht; 
which  note  or  bill,  is  absolutely  payable  although  the  precise 
time  when  payment  of  the  note  will  he  demanded,  or  th^  bill 
will  be  presented  for  acceptance,  may  have  bet^n  uncertain  when 
'  the  note  or  bill  was  drawn  or  negotiated.  And  if  tho  true  con- 
struction of  the  hill  of  exchange  now  under  consideration  upon 
its  face  is  that  the  acceptor  had  an  option  to  pay  the  bill  at  his 
place  of  business  on  the  31st  of  October,  1839,  or  at  the  city  of 
Paris  on  the  31st  of  December  thereafter,  which  is  the  construc- 
tion most  favorable  to  him,  it  is  still  a  valid  bill;  and  winch 
authorized  the  endorsers  Uicreof  to  sue  in  their  own  nanu  s  uj>on 
his  neglect  to  pay  the  bill,  either  at  the  one  place  nr  the  other, 
at  the  respective  times  prescribed  therein  for  payment. 

The  declaration  in  this  case  also  contained  the  common  mo- 
ney counts,  as  well  as  the  special  counts  upon  the  bill  itself. 
So  that  if  the  endorsees  had  mistaken  the  true  construction  of 
the  bill,  and  if  it  was  a  negotiable  instrument  upon  any  construc- 
tion which  could  properly  be  given  to  its  language,  they  were 
entitled  to  recover  it  of  the  acceptor  under  these  common  counts 
of  their  declaration,  and  the  motion  for  a  nonsuit  was  properly 
overruled.    {Dimsdale  v.  Lanchesierj  4  Esp.  R.  202  j  Wild  v 
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Fisher,  4  Pick:  Rep,  421 ;  Pierce  v.  Crafts,  12  John,  Rep,  90; 
Rahorg  V.  Peyton,  2  Tj7ieaA  385.) 

Looking  at  the  instrument  itself,  iiHlependent  of  the  line 
which  immediately  succeeds  the  date,  and  which  I  presume  was 
only  iateaded  to  show  the  nature  of  the  value  received  by  the 
drawee,  as  lequired  by  the  French  laws,  I  think  tliere  could 
be  very  little  room  to  doubt  that  the  bill  was  intended  to  be 
payable  iu  Fteri8»  on  the  Slst  day  of  December,  1839 ;  and  that 
the  words,  on  the  Slat  of  October  of  thia  year,  must  be  rejected 
for  the  purpose  of  giving  eflect  to  the  intention  of  the  parties. 
The  general  rale  of  construction  of  written  instruments,  how- 
ever, is  that  effect  should,  if  possible,  be  given  to  all  the  words 
used  tlieiein,  provided  it  does  not  destroy  the  instrnintnl  and  de- 
feat the  intention  of  the  parties.  Perhaps  effect  may  be  given 
to  all  the  words  of  this  bill,  by  considering  it  as  drawn  upon  the 
acceptor  at  New- York,  but  who  was  then  temporarily  absent, 
and  payable  there  on  the  31st  of  October ;  and  construing  the 
subsequent  words  payable  in  Paris  ike  3lst  of  Decemberj^ 
as  having  the  same  meaning  there  as  in  the  line  immediately 
below  the  date,  and  referring  to  the  fund  upon  which  the  bill 
was  intended  to  be  drawn.  In  other  words,  that  the  bill  should 
be  constraed  in  the  same  manner  as  if  drawn  in  this  form,  and 
directed  to  the  drawee  at  New-York ;  "  On  the  3lst  of  October 
next  pay  to  our  order  ei^^'ht  thousand  seven  hundred  iiTty- 
fivc  francs  which  are  piiyable  to  us  in  Paris,  by  you.  on  the  3 1st 
December  of  this  year."  The  effect  of  such  a  construction  would 
be  to  anticipate  the  payment  of  the  fund  which  was  before  pay- 
able in  December  at  Paris,  and  to  make  it  payable  in  New-York 
in  October,  by  the  acceptance  of  such  a  bill.  Effect  would  also 
be  given  to  the  whole  of  the  words  of  this  instrument  by  con- 
struing it  so  as  to  give  the  option  to  the  acceptor  to  pay  the 
amount  at  his  place  of  residence  on  the  31st  of  October,  or  to 
pay  it  in  Paris  on  the  3lst  of  December.  This  last  construction 
would  carry  into  effect  the  teal  intention  of  the  parties,  in  sub- 
stance, as  that  intention  appears  from  the  extrinsic  evidence. 
For,  although  such  extrinsic  evidence  is  not  admissible  for  the 
purpose  of  destroying  Uio  negotiability  of  this  bill  of  exchange, 
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by  making  it  payalik  in  something  besides  money,  the  psitics 
unquestionably  contemplated  that  the  acceptance  tronld  be  paid 
at  New-York  on  the  3l8t  of  Octoberi  in  exchange  on  Paris  pay- 
able on  the  31st  of  December  thereafter.  And  if  the  excliange 
between  New -York  and  Paris  in  October,  1S39,  was  considera- 
bly in  favor  of  the  latter  place,  as  it  undoubtedly  was,  tlic  hold- 
ers of  this  bill  would  have  no  inducement  to  refuse  a  draix  on 
Paris  in  payment  of  the  acceptance,  and  to  insist  upon  being 
paid  tlie  nominal  amount  of  such  acceptance  at  New-York. 
Or,  if  they  did  so^  the  acceptor  woidd  bo  againer  by  seilijag  his 
eiEchange  on  Paris  at  a  premium,  in  .New-York,  to  nise  the 
money  to  pay  his  acceptance  at  the  latter  pilace. 

In  every  viow  which  I  have  been  able  to  take  of  this  case, 
tills  was  a  negotiable  bill  of  exchange,  which  authorized  the 
endorsees  to  recover  in  their  own  names  thereon  iu  this  suit. 
The  law  as  well  as  the  e<juUy  of  the  case  was,  therefore,  in 
their  favor.  And  tliey  Iiavc  only  been  allowed  to  recover  the 
amount  of  the  biU  and  such  interest  as  th^y  were  entitled  to 
upon  the  construction  most  favorable  to  the  acceptor  in  that  re* 
spect  For  these  reasons,  I  think  the  judgment  of  the  supreme 
court  sustaininsf  the  decision  of  the  superior  court  of  the  city  oC 
New- York,  i»iiouid  be  allinuud. 

Johnson,  Senator.  I  have  examined  the  authority,  cittxj  by 
the  chief  justice,  in  his  opinion  of  this  case,  {Chitty  on  Bills,  9/4 
Amor,  eeL  160,)  to  ascertain,  whether  the  words  "on  the  3lst  of 
December  of  this  year,"  forming  a  part  of  the  instrument  given 
in  evidence,  could  be  rejected  as  repugnant  and  absurd.  The 
only  principle  there  referred  to  that  will  be  found  to  bear  upon 
this  question,  is,  that  when  the  instrument  declared  upon  or 
given  in  evidence,  is  payable  to  blank  or  order,  the  drawer  con- 
sents that  the  owner,  or  he  for  whose  lienefil  it  wn?  made,  may 
insert  the  name  of  a  payee,  to  give  eliect  to  the  instrument.  But 
I  think  the  same  autliority  shows  that  oo  one  else  could  fill  up 
the  blank.  This  is  very  different  from  striking  out  a  pAit  of 
an  instrument  in  writing  by  the  court  after  it  has  been  tran»» 
ferred,  and  thus  in  fiict  making  a  new  agreement  between  tba 
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pttties.  Id  Haywood  v.  Perrin^  (10  Pkk.  228,)  the  oourt  lajr 
down  the  rule  for  the  constraction  of  contracts  to  he^  that  every 
word  and  clause  shall  be  taken  into  consideration  and  have  an 

effect  given  to  it  if  possible.  That  w-is  ;i  case  of  a  note  made 
payable  on  demand;  but  at  the  hoiloni  ol  the  note  the  parlies 
had  inserted  a  nieniorandum  hy  which  one-half  of  ihu  note  was 
to  be  piiid  ill  twelve  months  and  the  other  half  iu  twenty-four 
months.  The  court,  after  ascertaining  that  the  memorandum 
was  made  by  the  parties  before  the  delivery  of  the  note,  in  order 
to  give  effect  to  every  part  of  the  instrument,  made  it  read,  pay- 
able, the  one-half  on  demand  after  twelve  months,  and  the  other 
half  on  demand,  after  twenty-four  months.  Had  the  court 
adopted  the  opinion  UiuL  ihc  words  payable  on  demaud,  and  tiie 
mcmorandnni,  payable  one-half  in  twelve  inumlis.  and  the  other 
half  in  twenty-four  months,  were  absurd  and  repugnant  the  ab- 
surdity could  easily  have  been  removed  on  the  principle  adopt* 
ed  by  the  supreme  court,  by  rejecting  the  memorandum,  and 
made  it  read  payable  on  demand ;  as  the  parties  intended,  should 
the  insolvency  of  the  payor  be  likely  to  occur  before  the  end  of 
the  twenty-four  months.  Applying  the  rale  that  effect  shall  be 
given  to  every  word  and  elause  in  a  contract,  what  con- 
struction can  be  pnt  upon  the  instrument  under  consideration, 
so  as  to  L'ive  it  etlect  ?  On  the  18th  of  April,  1S3D,  Dufour 
Brothers  Co.  request  Hcnschel,  "on  the  ^\st  October  oj 
thai  year  J  to  pay  to  the  order  of  themselves,  eight  thousand  sev- 
en hundred  and  fifty-five  francs  sixty  cents,  payable  in  Pbns 
the  31st  December  of  that  year,  value  in  themselves,  and  to 
charge  the  same  to  account  as  advised."  Now  it  is  perfectly 
manifest  from  the  whole  instrument,  that  it  would  be  imposiblo 
for  Mr.  Henschel,  on  the  31st  day  of  Oct.  1S39,  to  pay  the 
drawers  or  their  endorsers  in  any  \ilnd  of  money  known  as  such, 
which  would  become  payable  the  31st  day  of  December  there- 
after in  Paris  If  specie  was  intended,  it  would  have  been 
available  on  delivery.  If  bank  notes  were  intended  to  represent 
gold  and  silver,  they  would  be  payable  on  demand.  I  infer, 
therefore,  the  parties  intended  that  payment  should  be  made  on 
the  31st  October,  in  somethini^  other  than  what  is  legally 
Vol.  111.*  55 
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eonndered  mooey.  Whefher  snch  payment  was  to  be  a  UR 
of  exchange  payable  !n  Fsris  on  the  3l8t  of  December,  1699.  as 

the  lettei-s  of  Dufour  Brothers  60  Co.  showed,  or  whether  some 
other  mercantile  instrument  wns  intended,  is  perfectly  immate- 
rial. The  instrument  plainly  .shows  that  money  was  not  in- 
tended, and  ha?iiig  ascertained  that  fact,  the  court  wiil  pro- 
nounce the  instrument  not  to  be  a  negotiable  bill  of  exchange. 
I  regvet  to  be  obliged  to  dilfisr  with  so  teamed  a  judge  as  the 
lalo  eliief  justice,  especially  as  tfie  defence  in  this  case  is  tech- 
nical. But  X  beUeve  that  tbe  characteristics  of  negotiable  paper 
have  been  so  well  defined  and  so  long  established,  that  we  are 
not  at  hhcrty  to  help  the  jflaintifTs  out  of  a  diilicnlty,  by  striking 
out  an  luijxji  trill t  ji;ut  of  the  instnimeiit,  in  order  to  effect  what 
never  was  intended  by  the  parties.  There  can  be  no  difficulty 
in  giving  efiect  (0  the  inslnimeBt  when  counted  on  in  the  name 
of  the  drawers^  when  if  necessary  the  letters  of  the  parties  might 
pioperly  esplam  the  ambiguity,  if  any  there  be.  The  judg^ 
raents  of  the  supfeme  and  superior  courts  should  be  reversed. 

Porter  and  Spencer,  Senators,  delivered  written  opinions 
in  favor  of  ailirjnance,  on  the  ground  assumed  by  the  supreme 
court — that  the  words  "on  the  31st  Oct.  of  this  year  "  should  be 
rejected  as  repugoant. 

On  the  question  heingput,  Shall  this  judgment  be  remsed  7* 
liie  membeis  ef  the  court  voted  as  ibllowa : 

Jbr  rtrnntd:  Smakr  Johnson* 

i^r  affirmance:  The  P&esidknt,  The  GBANCsixoRy  and 
Senators  Bablow,  Simons,  Hand,  KamDj  Lesteb,  Lott, 
Mitchell,  Porter,  X  B.  Shith,  &  Smith,  Spencer,  T^- 

cuTT  and  Wheele& — 16. 

Judgment  affitmed. 
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William  AnaALL,  impleaded  wiUi  David  G.  Argall,  vs,  Smith, 

admiQistratriXf 

V^fidv  •  ipodnl  pattoinbip  wm  •ttenpCod  to  te  IbiiiMd  toeotdM^  to  ^tOMt 
bat  in  oM  of  tin  iMwapaptiii »  wMqIi  Ob  ilniis  iMi^  piMMMd  Aft  taaf«Mtrl- 
lirted  by  the  H|)cciiii  partner  by  diiiliA*  of  Ibo  piUtar,  iWAd  ct  SSOtKH 
iMind  of  $aOOO,  which  waa  the  trae  sum  nwptioBed  in  tbaoartifiaila;  Mrfthat 
the  MsooimlM  were  oU  liable  ae  gtnenl  paitnen. 

On  error  from  the  supreme  court.  Tiie  defendant  in  error  as 
administratrix  of  John  G.  Smith  deceased,  brought  assumpsit  ht 
gbckk  e^d  hf  her  intestate,  against  the  pitlaiDtilBl  in  error;  atkH 
vtj^ti  umt-mMtmpiU  j^letided,  the  jtiiy  feund  ft  special  v^i^id^ 
Qpoft  #liieK  the  ceait  beloW  lenAered  jtldgmont  fbl  ^e  plaintiC 
A  etHtement  ef  <he  liicte  ^Mmd  by  the  TercGot  together  wkh  dio 
opinion'  of  the  court  may  be  seen  in  the  report  of  the  efwe  in  5 
Hill,  479.  It  is  sufficient  to  state  here  thnt  the  question  was' 
whether  thn  defeiidants  in  tho  court  below  were  treneral  p«irf- 
ners,  they  havmg  signed  a  certificate  in  order  to  form  a  special 
partnership  under  the  statute,  the  notice  of  -which  ^as,  by  mis- 
taice,  inconeefly  ])rinied  In  one  of  the  newspapers  l#  which  it 
waa  attempted  to  be  piibltshed  The  error  was  ki  dte  amonhtf 
fltafed'  to  have  been  eontribuled  by  WtlliiHB  Argall,  the  speoiaf 
partner;  Which  in*  lliacertifieate  waa  I^WO,  bolr  in  tbO'  pttbliilhiQd 
notice  was  $5000. 

F.  AnihoHf  for  the  plaintiffs  iaerror. 

a  JMmiti  dri  die  defendait^iA  er)ft»i^ 

Spencer,  Senator.  This  case  tnms  upon  a  very  narrow 
qucefSon-^whielher  bath  defendants  are  to  be  deemed  general 
partners.   This  depends  upon  the  fact  whether  or  not  the  plain* 

titTs  ill  error,  in  forming  their  partnership,  liave  complied  with 
the  ternus  prescribed  by  the  statute  authorizing  the  formation  of 
Special  or  limited  partnerships.  (1  R.  S.  764.)  If  they  failed, 
it  was  in  not  complying  with  the  requirement  of  the  ninth  sec- 
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tioc  of  the  act  This  section  prescribes  that  the  partners  shall 
puMish  the  tefms  of  the  portnership  when  registered  fiir  at  least 
six  weeks  immediately  afler  such  registry,  in  two  nmspapers  to 

be  desi^ated,"  &c.  "  in  the  senate  district  in  which  thtk  busi- 
ness bliall  be  carried  on :  and  ii  6uch  publication  be  not  made^ 
the  partnership  shall  be  deemed  general." 

Tiiese  tcriDs  must  be  tndf/  published  in  (wo  papers.  Not 
to  publish  ai  all  would  be  clearly  fatal,  and  it  would  be  ec^nally 
so  to  publish  in  but  one  paper,  or  in  papers  in  any  other  senate 
district.  That  the  amount  of  the  capital  actually  paid  ia  by  the 
special  partner  would  be  a  substantial  and  material  porcioii  of 
the  tenns,  cannot  be  doubted.  It  is  the  ibundatton  of  the  credit 
to  be  given.  The  duty  of  making  such  publication  is  by  the 
statute  derolyed  upon  the  partners ;  and  it  is  one  which  they 
must  see  to  at  their  peril.  If  they  fail  in  this,  the  consequence 
is  declared  in  plain  teniis :  "  the  partnership  shall  be  deemed 
general."  In  this  the  courts  have  no  discretion.  They  have 
only  to  declare  the  will  of  the  legislature.  The  publication  of 
different  "terms"  in  two  papers,  in  one  of  which  they  are  untruly 
stated,  can  be  no  better  than  to  omit  a  publication  altogether. 

Where  a  statute  creates  new  rights,  exemptions  and  immuni- 
ties, dependant  upon  a  compliance  with  precedent  conditions) 
that  such  conditions  must  be  substantially  and  even  strictly 
complied  with  needs  the  citation  of  no  authority  to  prove. 

It  seems  to  me  very  clear  that  'the  judgment  of  the  supreme 
CQUil  IS  li^hl  and  bliould  be  aillxmed. 

Oii  tluj  question  being  put,  "Shall  this  judgment  be  reversed  ?" 
niuetceu  members  of  the  court,  bemg  all  who  were  present  and 
bad  lieaid  the  argument,  voted  in  favor  of  affirmance. 

■ 

JodgmMit  affirmed. 
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NcviN  VS.  Ladue  and  anotheri  overseers  of  the  poorj  d&c 

Ji\e  and  strong  beer  are  incladcd  in  the  (cmis  attmrj;  aitd  gjurst tit,us  liquors  as  \i>ciX 
in  (be  sUtutc,  (1  R.  S.  660,  ^  makin|^  it  peiiai  to  &di  such  li^aon  hy  rcUil 
withoot  !ieeoee»  P«r  WalwoktBi  GlmaiiJSpr. 

Bat  to  adnniiiiion  bjr  a  party  pcateculed  mdut  the  tUitiite  Oat  be  liad  nld  **  abb 
■tmng  beer  er  ieraten ted  beer,"  doee  noC  pmreliim  goiltj  of  u  oAneo. 

On  error  from  the  supreme  conrt  to  ivview  a  judgment  of 
that  court  affirmmg  one  rendered  by  the  conrt  of  common  pleas 
of  Putnam  county.  The  facts  of  the  case  and  the  reasons  oi  the 
judges  are  stated,  ante^  p.  43. 

W,  Fulkrton  ^  N.  Hill  Jr.f  for  tiie  plaintiff  in  error. 

J,  A,  Collier,  for  the  defendants  in  error. 

Ths  Chancbe,lor.  The  suit  in  the  justice'a  court  against 
Nevin  was  for  an  alleged  Ttolation  of  the  statute  against  selling 
liquors  without  a  licence.  And  the  principal  question  for  our 
consideration  is  whether  ale,  porter  and  strong  beer,  are  within 

the  prohibitions  of  the  statute  as  it  existed  when  this  offence  is 
alleged  to  have  been  committed.  The  statute  provides  that 
whoever  shall  sell  any  suoug,  or  spirituous  liquors,  or  any 
wines,  in  any  quantity  less  than  five  gallons  at  a  time,  without 
having  a  licence  therefor  granted  as  therein  direcled|  shall  for- 
feit twenty-five  dollars. 

To  ascertain  whether  these  malt  liquors  are  included  in  the 
term  Mtnmff  Uqmr9f  it  may  be  necessary  to  refer  to  the  history 
of  this  species  of  intoxicating  beverage^  and  the  previous  legis< 
lation  on  the  subject  both  here  and  in  England.  The  words 
strong  liquors  in  our  statutes  were  probably  intended  to  include 
all  those  strong  and  inebriating  drinks  sold  and  used  as  bevera- 
ges which  in  King  James'  version  of  the  sciiptures  are  called 
strong  drink ;  as  well  as  the  products  of  the  still.  It  will  be 
aecn  by  a  reierence  to  the  French  translation  of  the  Bible,  that 
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the  Hebrew  word  which  is  supposed  Co  mean  any  kind  of  ftp> 
mented  intozicatiDg  beverage,  and  which  in  our  English  version 
is  called  strong  drink,  is,  in  the  French  translation  that  I  have 
examined,  generally  rendered  cervoise.  (Prot.  French  Lible, 
Paris  ed.  of  1805,  Lev.  10,  9  :  Nimi,  28,  7 ;  Prov.  31,  6  ;  4  c\; 
And  that  is  the  proper  ^Vcndi  word  to  designate  the  ale  or  beer 
of  the  ancients  produced  by  the  fermentvition  of  grain  in  water. 
(  WiUori^  Prenek  JHct,  Cervoige,)  The  Hebrew  word  used  in 
the  scriptnies  could  not  have  meant  distilled  or  ardent  spirit 
fof  the  ait  of  distiimion  ^pasnot  kfiown  to  the  ancients,  bat  is 
supposed  to  have  been  discovered  several  hundred  years  aAer 
the  coinmeuceuiient  of  ihe  Cliristiau  era;  and  to  have  bueii  lutro- 
ducedinto  England  by  Friar  Bacon  about  tiie  ilin  iLouLh  century. 
There  the  knowledge  of  the  process  of  distillation  was  for  a  long 
time  copfioed  to  the  religioi^s  houses,  and  its  product  was  sold 
and  used  only  as  a  medicine.^  But  upon  the  dissolution  of  the 
monasteries,  shortly  JMIb^re  the  middie  of  Che  sixteenth  oentmy, 
the  knowledge  of  the  art  became  general.  I  think,  however,  it 
had  beep  in  oommon  use  in  Ireland  long  before  the  tine  of 
Henry  the  eighth,  under  the  name  of  usquebaugh.  But  the  in- 
toxicating bevejrage  now  knowa  ay  ale,  or  beer,  produced  by  the 
fermentation  of  barley,  wheat,  and  other  farinaceous  sulslances, 
must  Jmve  \»9fk  i^sed  by  th§  J^w#  a  very  wly  d»y  i  as  it 
was  by  othef  eastani  n^itions.  Its  use  as  a  beverage  was  prah- 
nbly  kqovp  Ip  them  whifc  ibey  en^uroed  in  the  land  of  Ham, 
and  before  the  Pentateuch  iifas  written.  For  beer  was  in  use  in 
;^ypt  iroiH  the  most  remol#  imtiquiiy.  The  teamed  ptesident 
De  Groguet,  in  his  valuable  treatise  on  the  origin  and  progress 
of  laws,  and  of  the  arts,  among  ilio  most  ancienl  ]iatiQii:>,  says 
that  next  to  wine  it  was  the  most  anoient  and  universal  liquor. 
It  was  tlie  cpmmpi)  ^iink  of  the  greatest  part  of  JBgypt ;  and  iis 
invention  is  exceedingly  ancient.  (I  De  Gtnguei^  B*  2,  art.  3> 
p.  £4M»  $4,  ^  ITT^y  And  the  discovery  of  the  art  o£ 
making  it,  as  stutpd  by  Pfpdofus  of  Sicily,  (DwL  Sie.  Lih>  I,) 
was  these  aseribed  tp  Qsirjs;  who  was  the  Pacchus  of  the 
Egyptians.  ( TertuUian  Pe  Ccrma^  v.  7,  Oxford  ed.  tf  1842, 
f.  170.   See  aUo  IfcrodUus,  Phil.  ed.  of  1840,  p.  95,  n.) 
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B:!er  was  sometimes  called  by  the  ancients  the  Pelusian  pota* 
Hon,  ( WiUoH^s  Fr,  Dkt.  art.  Beer.)  And  they  proi>ably 
gaire  it  that  name  because  Ihey  first  obtained  it  frooi  the  city  of 
FeluBiimiy  near  the  moath  ef  the  Nile;  where  k  w&e  made  In 
Ytgy  great  quantities  at  an  early  day.  (1  WUk*  Man*  4*  Cht9L 
of  ike  Ancient  Egyp.  Lmd.  ed*  1837,  p.  172.)  We  also  know 
fmm  the  Inspired  ^nrae  that  long  befi>re  Mosee  wrote,  some 
of  the  then  dwellers  iii  Cajiann  knew  that  the  land  of  Egypt  not 
ofi! y  sliareJ  laru;r!y  of  the  bouiiiies  of  Ceres,  but  that  also,  by  the 
providence  ol  Joseph,  it  was  able  to  supply  neighboring  nations 
with  grain  in  a  time  of  famine.  And  as  the  vine  did  not  flour- 
ish in  Egypti  it  probably  was  oina9  kristhinat,  or  barley  wine^ 
that  Joseph  gaya  Co  bis  brethren  on  their  second  visit  to  that 
coontry  to  buy  coiDt  when  they  drank  laiigely  and  became  in- 
toxicated; as  the  Hebrew  tekt  clearly  iodlcates;  {Hunim's 
Sac.  Biog.  V.  2,  p.  75,  %th  Land.  ed. :)  or,  in  the  language 
of  our  translation,  "drank  and  were  merry  with  him.''  {^Gen. 
43,  34.) 

Herodotus,  the  oldest  of  the  Grecian  historians,  who  wrote 
nearly  five  hundred  years  before  the  commencement  of  the 
Christian  em,  and  who  tmvelled  over  Egypt  and  Italy  as  well' as 
Greece^  saya  the  £!gypCjan*  used  a  liq^uor  dmwn  from  barley  by 
fermentation.  {BeMs  Her9iotu9,B(tok%%77,p.^^)  Athe- 
naens,  in  his  Feast  of  the  Sophists,  dso  cites  Aristotle,  the  tutor 
of  Alexander  the  Great,  to  show  the  intoxicating  effects  of  beer 
anions^  the  Egyptians  in  his  day;  and  that  ihosu  wiio  got  drunk 
on  it  invariably  lay  upw]  ilipir  backs,  while  those  who  STot  in- 
toxicated upon  wmc  always  lay  upon  their  faces.  [Athen. 
DeipnosophishcBj  Lib.  l^p,  16, 0.p,  34,  B.andLAh.  10  p.  41 S,  i^. 
Lond.  ed.  of  1612.}  Beer  was  not  only  in  ganaml  use  in  Egypt 
long  previous  to  the  time  of  Herod<Mu8|  but  it  had  found  its  way 
into  other  countries  also  f  or  at  least  it  was  kuown  in  them  at  a 
much  earlier  period.  It  was  known  to  Arehilochus,  the  Grecian 
poet  and  satirist,  who  flourished  about  the  time  of  the  last  of  the 
decennial  archons,  and  near  the  end  of  the  reigru  of  the  good 
King  Hexekiab,  seven  hundred  years  baioiQ  the  Christian  era. 
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Nevin  e.  Ladue. 

For  he,  as  well  as  Sophocles  the  tragedian,  who  wrote  three 

hundred  years  later,  calls  this  liquor  wine  nf  barley. 

Di  .  Robinson,  in  his  Hebrew  Lexicon,  refers  to  Herodotus  ,nic3 
also  to  Diodorus  ofSicilVj  to  sliow  that  the  word  shtkar  usually 
translated  siroui,^  drink  in  Kin?  James'  version  of  the  Bible, 
means  any  inebriating  liquor;  and  includes  ale  or  beer. 
He  also  refers  to  St.  Jerome  to  show  that  it  includes  mead  or 
methegUn,  an  intoxicating  beverage  also  well  known  to  the  an- 
cients, and  sometimes  called  by  them  wine  of  honey.  And  he 
might  have  added  that  in  Jeiome^s  time  the  word  sikera^  from 
the  Hebrew  shakar,  to  get  drank,  was  used  to  designate 
any  kind  of  inebriating  drink ;  whether  made  from  grain,  honey, 
jnice  of  apples,  dates  or  other  fruits.  {See  Parkhursfs  Hdfrew 
Lexicon,  p.  827j  and  also  Hieron.  Ejiist.  ad  Ncpoiiamtm  De- 
vita  Clericorvm.)  It  may  be  that  the  word  chica,  which  was 
used  by  the  aboriguies  of  this  continent,  as  the  name  of  an  in- 
toxicating beverage  found  amono  them  at  a  very  early  day, 
produced  by  the  fermentation  of  maize  or  Indian  corn,  was  de- 
rived from  the  same  Hebrew  root.  Acosta,  in  his  Natural  His- 
tory of  the  Indies,  written  in  the  sixteenth  oentniy,  and  Fresder, 
in  the  account  of  his  voyage  to  the  South  sea,  and  tlie  coast  of 
Chili  and  Peru,  about  1713,  and  other  voyagers  of  diat  day,  give 
the  name,  and  the  dilating  mode  of  preparing  that  kind  of 
beer  among  the  Indians;  in  which  the  saliva  of  the  females 
answered  the  purpose  of  barm  in  producing  the  vinous  fermen- 
tation. {See  Acosla  IJi;^l.  A'ai.  des  Indes,  Paris  ed.  of  1598, p. 
161 ;  Voyage  dc  Prczicr,  Paris  ed.  q/"  1716,  p.  62;  Dampier's 
Voyage  to  thf^  Ihnj  of  Campeachy^  Lond.  ed.  o/'17fM),  p.  113.) 
De  Lery,  who  visited  America  more  than  a  century  before  Fre- 
zier  and  Dampier,  also  refers  to  the  same  custom.  {See  Voyage 
de  J.  De  Lery^  Paris  ed.  of  1580,  p.  124.)  Indeed  we  learn 
from  Qaicitasso  de  la  Yega's  History  of  the  Incas  of  Peru,  that 
an  intoxicating  beer,  produced  by  the  fermentation  of  grain,  was 
in  use  among  the  Peruvians  long  before  they  were  first  visited 
by  the  Europeans.  And  they  probably  brought  the  knowledge 
of  the  art  of  making'  it  with  them,  at  that  unascertained  period 
of  time  when  iidveiUure  or  accideiU  first  brought  liiein  to  thifl 
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continent.  (Hist,  des  Incas,  tome  2,  Par.  ed.  of  1744,  p.  196.) 
The  Abbe  Molina,  in  his  history  of  Chili,  states  the  fact  that  the 
aborigines  of  that  country,  in  burying  their  dead  deposited,  in 
the  mound  with  them  vessels  filled  with  chica  or  beer,  to  subsist 
the  deceased  on  his  passage  to  the  other  world.  {Hist  of  Chilis 
voi»  2,  p,  81,  H^ddUtawn  ed,  of  1806.)  And  it  is  worthy  of  re* 
mark  that  some  of  the  earthen  jars  found  in  the  Chilian  and 
Peruvian  burial  places  were  similar  in  form  and  appearance, 
to  those  which  Lane  says  he  saw  in  tlie  tombs  at  the  necropolis 
of  ancient  Tlifbes  ;  and  whicli  contained  the  dregs  of  beer.  (aScc 
Lanu^s  Modem  Egypiiana^  vol.  2,  p.  34.) 

Xenoplion,  who  wrote  between  three  and  four  hundred  years 
before  the  Christian  era,  shows  that  beer  was  then  in  use  iimong 
the  Armenians  upon  the  horders  of  Kurdistan.  In  describing 
the  retreat  of  the  ten  thousand  Greeks^  after  the  battle  of  Cunaxa, 
he  makes  mention  of  a  fermented  liquor,  prepared  from  grain, 
which  the  inhabitants  of  that  country,  through  which  they 
passed,  like  the  more  refined  tipplers  of  the  present  day,  sucked 
through  a  reed  or  iioilow  tube.  The  passage  in  Xenophon  is 
thus  translated.  "  There  was  also  wheat,  barley  and  legumens; 
and  beer  in  jars  in  which  the  malt  itself  floated,  even  with  the 
brims  of  the  vessels ;  and  with  it,  reeds,  some  large  and  others 
small  without  joints.  These^  when  any  one  was  dry  he  was  to 
take  in  his  mouth  and  suck.  The  liquor  was  very  strong  when 
unmixed  with  water,"  &c.  .{See  Coopefs  Xcn.  Phil.  cd.  of 
1845,  246,  (fcc.)  The  elder  Pliny,  who  must  have  written 
shortly  after  the  middle  of  the  first  century,  as  he  perished  at 
the  eruption  of  Vesuvius  which  destroyed  Herculaneum  in 
seventy-nino.  rmtices  the  intoxicating  drinks  which  were  in  use 
among  the  diflerent  nations  of  his  day.  He  says,  the  drinks  of 
the  Egyptians  were  manufactured  from  gmin  steeped  in  water: 
and  that  a  similar  liquor  was  used  by  the  several  nations  who 
inhabited  the  west  of  Europe,  with  which  they  intoxicated  them- 
selves. He  notices  the  fact  tliat  the  manner  of  making  the 
litjuor  was  somewhat  dissimilar  in  Gaul,  Spain  and  other  coun- 
tries; and  that  the  people  of  Spain  in  particular  brewed  the 
liquor  so  well  that  it  kept  good  for  a  long  time.   It  was  called 
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by  diflerent  names,  but  its  nature  and  properties  were  tlie  eaim 
in  all  the  nations  where  it  was  in  use.  And  to  show  that  even 
then  it  was  consideced  a  curae  instead  of  a  benefit  to  nunkindt 
he  femarks*  that  so  exquisite  ia  the  ingenuity  of  aattkiod  in 
gratifying  their'  Ticious  appetites^  that  they  hav&  invented  a 
method  to  make  water  itself  intozieate.  [Plinu  Nat.  But.  Beak 
4,  12,  22 ;  B.  14,  §  19.)  Tacitus  also,  in  describing  the  man- 
ners and  customs  of  the  Germans  m  his  day,  notices  their  drunk- 
en broils  from  the  excessive  use  of  beer.  (iSee  Murpfn/s  Tacii. 
De  Mor.  German.  22,  23,  Phil  ed.  of  1842,  p.  552  ;  and 
Diod.  Sic.  Lib.  6,  p.  350,  Amsterdam  cd.  1745.)  Perhaps  the 
people  of  Spain  had  as  early  as  Pliny's  time  discovered  the  anti- 
septic property  of  hops  wlien  mixed  with  n]c.  or  beer;  althoiif^i 
hq)a  were' not  used  in  brewing  in  England  until  some  c^ituriei 
later.  That  the  art  of  malting  waa  in  use  before  the  Chiiatiaii 
era  may  be  inferred  from  Ovid.  He  describes  the  meeting  of 
Ceres,  when  exhausted  and  weary,  with  nn  old  woman,  and 
when  she  requested  water  of  her,  the  latter  presented  the  gocf> 
dess  with  some  of  this  inebriating  product  of  her  own  bounty; 
a  liquor  manufactured  from  dried  grain.  {Ovid  MeL  Lib.  1.) 
The  story  is  thus  translated : 

*•  Hm  GoddeM  knooking  at  Am  little  dooi^ 
'T  wu  opened  by  a  woman,  old  tad  poor; 

Who  when  she  asked  for  water,  ^vc  her  ale, 
Browed  long,  but  well  prcserred  tima  being  stale." 

At  what  time  beer  was  first  introdnced  into  England,  is  uncei- 
latn;  but  it  was  probably  in  use  there  very  soon  after  the 
discovery  of  that  country  by  the  Romans,  if  not  before.  For 

according  to  Morewood,  Dioscordes,  who  wrote  in  the  time  of 
Nero,  records  the  fact  that  ihe  liiitibh  and  Irish  then  used  an 
inebriating  liquor  called  curmiy  made  from  barley.  Morewood 
also  states  that  the  manner  of  makinof  ale  or  beer  by  the  ancient 
Britons  and  other  Cchic  nations,  is  thus  described  by  Isodorus, 
and  by  Orosius  who  was  a  disciple  of  St.  Augustin.  "The 
grain  was  steeped  in  water  and  made  to  germinate^  by  which 
its  spirits  were  excitird  and  set  at  liberty;  and  it  waa  then  dried 
and  ground;  aAer  which  it  was  infused  in  a  certain  quantity  cr' 
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water,  and  bemf  fdrmeDted,  it  becMne  ft  pleaMt,  wmiing, 

strengthening  and  intoxicating  beverage."  (Morew.  Hist.  630.) 
This  liquor  was  colled  by  the  peo|)Ie  of  Si>ain  ce/ia,  and  rcria. 
The  Britons,  as  we  have  seen,  called  it  curmi.  And  in  Germany 
and  Gaul,  as  weii  as  among  the  Romans,  it  was  aiilidd  cerevUia; 
from  Corest  the  goddess  of  grain,  and  viSi  power  or  strength. 
Its  proper  name  io  the  English  language,  theiefora,  is  strong 
liqOOT,  or  strong  drink.  Buckhaidt,  Salt,  Brace  aod  other  mod* 
em  travellers  in  Egypt,  Nubia,  Abyssinia,  dMS.  menttoa  asimOar 
liquor  still  In  \we  in  those  eonntries  under  the  name  of  bouza  / 
wliich  is  made  by  fernientinf?  l)arley  and  other  farinaceous  sub- 
stances with  water,  but  witliont  malting  the  grain;  which 
makes  a  strong  and  inebriating  drink,  and  is  in  extensive  use. 
And  an  evidence  of  its  intoxicating  qualities  is  the  fact  stated  bf 
one  of  those  writers,  that  it  is  used  sometimes  to  eatoh  monkeys; 
who  like  the  bipeds  they  are  so  apt  to  imitate  are  indined  to  par- 
take of  the  pleasures  of  the  inebriating  cup,  without  duly  consid- 
ering tlie  consequences.  To  dkci  his  object,  the  monkey^eateher 
places  a  vessel  filled  with  bouza  at  the  foot  of  the  tree  on  which 
the  animals  are  gamboling,  and  ihen  watches  at  adibtaucu  uiilii 
they  come  down  and  regale  lliemselve^  to  nitoxication.  And 
we,  who  have  seen  the  effect  of  similar  proceedings  elsewhere, 
can  readily  imagine  what  is  the  inevitable  result  of  this  stratar 
gem  to  the  frouzy  monkeys. 

The  r^iulation  of  ale  houses  and  viottiiUing  houses  in  Eng* 
land  claimed  the  attention  of  the  gofumment  at  a  very  early 
day,  and  lon^  befofe  the  art  of  dfstillation  was  known  there. 
For  in  the  latter  part  of  the  tenth  ceutury  King  Edgar  put  down 
all  ale  houses  except  one  in  each  borough  or  smalt  town.  The 
statutes  of  5  and  6  Edward  6,  cA.  25 ;  1  James  1,  ch.  9 ;  4 
James  1,  ck.  5 :  21  Jamps  1,  cA.  7;  and  1  Charles  1,  cA.  4;  (7 
JBvans  Stat  1,  3,  5,  7,  9,)  which  were  subsequently  passed  to 
regulate  ale  houses  and  tippling  houses,  all  rstated  merely  to  the 
retailing  of  ale,  heer,  wine^  ardent  spirit,  and  other  intoxicating 
beverages  sold  at  such  houses  to  be  drank  therein,  and  not  to 
the  manufacture  or  sale  of  such  liquors  to  be  used  elsewhere. 
Nor  was  there  any  revenue  or  excise  duty  raisoc  upon  the 
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granting  of  lioences  to  such  houses.  Those  regulations  and  re- 
strictions^ however,  applied  to  the  sale  of  every  kind  of  inloxica* 
ting  beverage  which  was  sold  at  such  taverns^  or  tippling 
houses.  But  so  far  as  related  to  the  making  and  vending  of  ale 
or  beer  generally,  there  was  no  restriction.  Nor  was  there  any 
duty  imposed  thereon  until  about  the  middle  of  the  17th  centu- 
ry. Both  before  and  since  that  time,  tiit  re  were  not  only  com- 
mon brewers,  who  made  such  liquors  for  sale  to  others,  but 
many  of  the  inhabitants  had  l)ruwin(r  materials  and  manufac- 
tured the  hquor  Ibr  their  own  consumption.  Morewood  says, 
it  is  a  common  practice  in  Staffordshire,  Shropshire  and  War- 
wickshire, as  well  as  in  the  midland  counties,  for  women  to 
brew ;  that  many  of  them  follow  it  as  a  livelihood,  going  from 
house  to  house  as  the  wants  or  calls  of  the  victuallers  require , 
that  this  has  been  the  practice  for  centuries;  hence  the  term  ale- 
wives  as  recorded  in  some  of  the  old  statutes.  (Merewoodf  643.) 
The  term  as  used  in  an  early  statute  of  Massachusetts,  referred 
to  by  the  counsel  for  llie  defendants  in  error  upon  the  ar^aimenl 
however,  did  not  refer  to  this  class  of  brewing  dames,  but  to 
their  namesakes  till'  lu  rring;  who  probably  derived  flieir  rocr 
nomen  either  from  the  redness  of  their  gills,  or  from  their  at- 
tachment to  ale  or  strong  beer.  Most  likely  the  latter;  fori 
see  by  a  statute  passed  in  the  time  of  Cromwell,  (SeobelTs  Siat, 
468,)  that  this  intoxicating  beverage  has  sometimes  been  used 
for  the  enticement  of  herring  and  some  other  fish  into  difficulty, 
as  well  as  men  and  monkeys. 

In  1643,  a  tax  was  laid  for  one  year  upon  ale  and  beer  brewed 
by  a  common  brewer,  or  by  any  private  person  who  should  sell 
or  tap  out  such  ale  or  beer,  eilher  publicly  or  privately  ;  which 
tax  upon  home  manufactured  articles  was  called  by  the  new 
name  of  excise,  as  the  duty  upon  the  importation  of  articles  from 
abroad  was  called  an  impost.  This  excise  was  continued  from 
time  to  time  by  the  Cromwellian  parliaments  until  the  statute 
of  ld66, chapter  19,  to  which  I  have  before  referred;  which  ap- 
pears to  have  been  unlimited,  and  to  have  continued  in  force  un* 
til  the  restoration.  By  that  statute,  the  jeeneral  principles  of 
which  seem  to  have  been  afterwards  adhered  to  in  England,  a 
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distinction  was  made  between  ale  or  beer  of  a  particular  strength 
and  Yalae^  subeequently  called  strong  beer,  or  porter,  and  beer 
of  a  less  Taloe  which  assumed  the  name  of  small  or  table  beer; 
both  of  which,  however,  were  strong  and  Intoxieatuig  liquors* 
The  excise  upon  the  one^  when  brewed  by  a  common  brewer, 
or  by  any  other  peison  for  sale,  was  fixed  at  two  and  six  pence, 
and  upon  the  other  at  six  pence  the  barrel ;  and  in  the  same 
proportion  for  a  greater  or  less  quantity.  In  the  same  statute 
an  excise  duty  of  two  pence  a  gallon  was  nnposed  upon  aqua 
vitcc^  or  slruiig  walers,dii>iilied  within  the  commonwealth.  A 
duty  of  two  and  six  pence  a  hogshead  was  also  imposed  upon 
cider  and  perry,  made  and  sold  by  retail  j  and  a  penny  a  gallon 
on  mead  and  metheglin  and  such  hke  dhnks,  thus  made  and 
sold.  And  the  act  concludes  with  a  proviso^  to  which  I  have 
before  alluded,  that  the  excise  duty  thereby  imposed  shall  not 
extend  to  salt  used  in  salting  herrings,  dcc^  or  to  he$r  ui$d  far 
taking  them,  {Scab,  Siai.  452.)  Immediately  after  the  reeto- 
ration  the  same  excise  duty  was  granted  to  Charles  the  second 
and  his  successors  ;  and  this  excise  duty  was  farmed  out  during 
his  life.  («SV«/.  12  Charles  2,  ch.  8.)  AUcr  his  death  Lhe  ex- 
cise duty  was  continued  to  his  successors,  with  various  modifi- 
cations from  time  to  time,  until  1830;  when  the  excise  upon 
cider  and  perry  was  abolished.  But  I  believe  lhe  excise  duty 
upon  all  the  other  intoxicating  beverages  manufactured  for  sale, 
including  mead  and  metheglin,  still  continues  in  England.  At 
the  union  in  1707,  the  English  excise  duties  on  beer,  ice  were 
extended  to  Scotland ;  and  a  malt  liquor  of  intermediate  strength, 
in  use  there,  called  two  penny  ale,  was  also  proYided  for. 

It  will  be  seen  that  these  were  mere  levenue  laws,  as  the 
earlier  laws  of  this  state  were,  and  had  no  necessary  connection 
with  the  vendinjr  of  intoxicating  beverages  by  the  keepers  ol 
ale-houses  and  other  houses  of  public  entertainment ;  which 
houses  also  were  reo:ulalcd  by  particular  statutes  from  time  to 
time.  The  Urst  colonial  act  which  I  have  been  able  to  find, 
fixin<r  an  excise  duty  upon  inebriating  liquors  here,  is  the  act 
of  October,  1713,  entitled  **an  act  for  laying  an  excise  on  all 
itiong  liquors  retailed  in  this  colony."  (Brad/,  Law9t  179;  1 
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9)mtk  ^  £Av.  94.)r  A  pievious  act,  howev«f,  hod  b«cn  p&smA 
in  Xune^  17€9,  ctttitM  aa  aet  for  laying;  an  eitetseM  all  Hqnon 
recalled  in  tins  edUmy^  tot  one  year which  act  vm  replaced  by 
anoClier  paned  (he  next  year.  That  was  eofntmoed  by  (he  act 
of  Jirfy,  1711,  and  wbFcquently  expired  by  ittfolm  Hmitation; 
when  its  place  was  supplied  by  the  a<?t  of  October.  1713,  which 
wn5  renewed  from  imw,  to  time  until  the  revolution.  {Sre  1 
SmUh  (J-  Liv.  T.mos,  78,  82,  85,  93,  204,  312;  mid  2  Tdnrn, 
497.)  By  the  first  section  of  this  colonial  act  of  1713.  nn  excise 
is  granted  upon  all  strong  liquors  retailed  throughout  the  eolo- 
ny,  under  the  quantity  of  five  gallons,  beer  and  cidter  only  ex- 
cepted, of  ene-eig;bth  of  a  Spanish  milled  dollar,  or  a  York 
i^iflin^  for  each  gallon  so  retaKed,  and  three  quarters  of  a  dollat 
for  every  barrd  of  beer  or  cider.  "Hte  act  (hen  provides  for 
farmtilg  out  the  excise  and  licensing^  the  retaHen^  and  for  (he 
payment  of  (he  dnty  by  them.  And  the  sixth  section  provides 
that  if  any  person  not  duly  licenced,  shnll  at  any  time  presume 
to  sell  by  retail  nny  strong  liquors,  that  is,  any  quantity  less 
'  than  five  gallons  as  aforesaid,  the  person  or  pcrsoii^  so  offending 
shall  pay  the  sum  of  £5  current  mouey  aforesaid,  for  every  such 
oflence. 

Even  if  I  had  not  before  shown  by  the  review  of  the  history 
of  this  inebriating  drink,  and  the  duties  hnposed  tl^ereon  in 
England  previous  to  1713,  that  the  words  strong  Hqmrs  wonld 
inclodie  all  hitozicating  drinks^  and  particularYy  beer  produced 
by  the  formetftatijon  of  malted  grain,  it  is  evident  fioin  ther lan- 
guage of  (his  act  of  October,  1713,  that  ale  and  beer  nrasc  have 
been  included  within  its  provisions.  For  in  the  first  section, 
beer  and  cider  arc  covered  by  the  general  term  strong  liquors 
upon  which  the  excise  is  laid,  and  arc  afterwards  (!xroptcd  for 
the  mere  pnrp')sc  of  fixing  a  lower  rato  o(  duty  upon  the  retail- 
ing of  those  two  articles.  And  if  they  are  not  embraced  in  the 
general  term  strong  liquors  in  the  subsequent  sections  of  the  act^ 
the  legislature  was  gotlty  of  the  abstirdity  of  imposing  an  excise 
dnty  of  six  shillmgs  currency  a  bamt  upon  beer  and  cider  sold 
by  retail,  without  making  any  provision  whatever  for  the  ccf 
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toetioii  of  floch  dotf  ,  or  for  patmhing  those  who  $M  witimt 

being  licenced  to  sell  either  of  those  dutiable  srtideo. 

Ill  the  revision  of  the  statutes,  soon  alier  tlie  close  of  the  revo- 
lution, the  excise  is  changed  from  a  specific  duty  upon  the 
quaolity  of  liquor  sold,  to  an  equitable  sum  lo  be  fixed  by  the 
comoaisstoners  of  excise,  for  permission  to  retail  intoxicating 
liqnom  under  fif«  gallons  And  prortaions  are  also  inserted  in 
that  act  ht  regulating  inits  and  Carema  where  Hqnor  is  sold  to 
be  drank  there,  as  had  been  done  in  relation  to  the  ale-houses 
and  TietualHng  houses  in  England ;  and  requiring  a  special 
licence  for  that  purpose,  beyond  the  ordinary  permit  granted  to 
etailei"s  who  did  not  sell  liquors  to  be  drank  on  their  preinises. 
In  this  revised  act  of  ]\Iarch,  1788,  the  language  is  somewhat 
changed  from  that  of  the  act  of  1713.  For  the  act  of  17S8  uses 
the  words  spirituous  liquors  as  well  as  strong  liquors.  And  it 
prohil»tB  the  sale  by  retail  of  any  strong  or  spirituous  liquors,  to 
be  drank  or  used  anywhere,  wtUiout  a  permit  or  to  be  dnnk  at 
the  place  of  sale  without  a  tamn  licence,  Sec.  Here  again, 
however,  the  legislature  have  used  other  ferms  affiowing  that  the 
act  was  intended  to  haTe  the  same  extensive  signification  as  the 
colonial  act  of  1713,  for  which  it  was  a  substitute ;  terms  which 
clearly  indicate  that  the  legislature  intended  to  include  all  kinds 
of  strong  or  fennented  inebriating  drinks,  as  well  as  ardent  spir- 
its, within  its  general  provisions.  For  the  tenth  section,  which 
prohibits  the  sale  of  strong  or  spiritttotts  liquors  without  a  per- 
mit or  tavern  Heence,  excepts  melheglin,  cuitant  wine,  cherry 
wine  and  cider,  from  this  general  prohibition,  when  those  partie* 
ular  kinds  of  strong  liquors  are  made  by  the  person  selling  the 
same,  and  where  they  arc  not  to  be  drank  at  the  place  of  sale ; 
but  leaves  the  general  prohibition  to  extend  to  that  class  of 
liquors,  as  well  as  all  other  infoxicatinpf  drinks,  where  the  sale 
docs  not  come  within  the  special  terms  of  the  proviso  to  the 
lenth  section.  [See  2  (rreenl.  Law9^  11^  h  10.)  Under  the 
stntnts  of  March,  1788,  therefore,  the  vendor  of  these  excepted 
«flides  was  liable  to  the  penalty  of  £tO,  if  he  sold  them  by  re* 
iail  to  be  drank  at  the  place  of  sale  wiifiout  having  a  tavern 
licence ;  or  if  he  sold  them  by  retail  to  be  used  elsewhere  with« 
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out  a  licence  or  permit ;  provided  bo  was  not  the  manufiu^turet 
of  the  article  sold* 

The  provisions  of  the  revised  act  of  April,  1801,  were  the 
same,  in  reference  to  the  question  now  under  consideration,  at 
those  of  the  act  of  1788 ;  and  were  continued  in  force  until  the 
revision  of  1830.  The  provisions  of  the  revised  statutes  are  the 
same,  with  one  or  two  immaterial  exceptions,  so  for  as  they 
have  a  bearing  upon  the  question  before  us.  In  i)Oine  of  tlie 
st'Ciioiis  of  the  revised  statutes,  the  revisers  and  the  lej;;islatur6 
have  add  il  the  word  wines  to  the  proliibitory  words  of  the  stat- 
ute, nnd  albo  in  the  sections  declaring  the  penalties  for  violations 
of  the  act ;  tlius  prohibiting  tlie  sale  of  wines  in  express  terms 
whereas  it  was  before  only  prohibited  in  general  terms  with  all 
other  strong  or  spirituous  liquors.  But  the  statute  still  contaim 
a  section  ez^ptmg,  not  only  the  sale  of  currant  and  chcrc)  . 
wine,  but  also  metheglin  and  cider,  from  the  penalties  imposec 
upon  the  sale  thereof  by  the  general  provisions  of  the  act,  foe 
selling  any  strong  or  spirituous  liquors  or  wines  by  retail,  with* 
ouL  a  permit  or  licence.  (1  R.  S.  6S2,  §  20.)  Tliis  n<xain  show? 
tliat  the  legislature  understood  strong  liquors  produced  by  fer 
mentation,  as  well  ns  those  which  are  liie  product  of  distillation, 
to  be  within  the  general  provisions  of  the  act.  For  if  it  were 
otherwise,  it  was  useless  to  continue  this  exception  as  to  me- 
theglin and  cider.  Nor  was  this  section  inserted  without  due 
and  careful  consideration  by  the  legislature,  as  well  as  by  ths 
revisers.  For  by  a  reference  to  the  notes  of  the  latter  to  thif 
section,  and  the  section  itself  as  originally  drawn  by  them,  if 
will  bo  seen  that  the  revisers  only  proposed  to  alter  the  sectioD 
from  what  it  was  before,  so  far  as  to  let  any  person  sell  these 
excepted  strong  liquors  by  rctailj  although  they  were  to  be  drank 
at  the  place  of  sale  ;  provided  he  was  the  maker  of  the  inebria 
ting  liquors  embraced  in  this  section.  Tiiey  tluTcfore  framed  a 
section,  which  was  aftrruMrds  amended  nnd  passed  as  ihc  2ath, 
accordingly.  And  they  added  a  note  stating  that  they  had  al- 
tered the  qualification  of  the  exception  in  the  previous  statute,so 
far  as  to  omit  the  clause  which  prohibited  the  excepted  liquors 
from  being  drank  at  the  place  of  sale.  {Re9s.  Bep*  i!fch*2Qt 
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Itt  9^  §  25,  p.  122.)  But  the  legislature  struck  out  the  cmiclu* 
diag  words  '^niade  by  htm"  from  that  section  as  drawn  by  the 

revisers;  so  as  to  except  all  sales  of  metheglin,  currant  wine, 
chsrry  wine  or  cider,  from  the  general  prohibitions  of  the  stat- 
ute against  retailing  any  stronsr  or  spirituous  liquors  or  wiues 
without  a  licence.  Under  the  provisions  of  the  revised  statutes 
as  adopted,  therefore,  any  person  was  authorized  to  retail  tlie  four 
kinds  of  inebriating  fermented  liquors  excepted  from  the  opera- 
tioQ  of  the  statute  by  this  twenty-sixth  section,  anywhere  and 
imder  all  circumstances* 

The  term  strong  waters^  as  used  in  Cromwell's  statute  to 
which  I  have  before  referred,  and  in  the  statute  26  Geo.  2,  ch. 
31,  which  was  cited  on  the  argument,  was  a  technical  term 
used  for  some  time  after  the  introduction  of  the  art  of  distillation 
into  England,  in  the  same  sense  as  aqua  vita^  to  designate  that 
clear  and  colorless  fluid,  resembling  limpid  water,  produced  by 
distillation  only.  And  it  was  entirely  difierent  in  its  meaning 
ficom  the  term  strong  drink,  as  used  in  King  James*  translation 
of  the  Bible,  and  from  the  term  stnmg  liquor y  as  used  in  the 
colonial  act  of  1713,  and  other  subsequent  statutes,  to  denote 
any  intoxicating  beverage,  produced  either  by  fermentation  or 
distillation.  I  have,  therefore,  no  doubt  that  the  revised  statutes 
prohibited  thesellini^  Ity  retail  of  ale  and  porter,  and  every  other 
kind  of  beer  which  was  subject  to  the  excise  duty  under  the 
statutes  in  Kugland,  and  under  the  colonial  act  of  1713.  And 
if  the  plaintiff  in  error  admitted  that  he  had  been  guilty  of  stich 
an  offence,  the  judgment  of  the  justice  was  right  and  was  prop- 
erly affirmed  by  the  supreme  court.  That  question  remains  to 
be  considered. 

The  declaration  before  the  justice  was  a  general  one,  under 
the  provisions  of  the  revised  statutes  on  that  subject;  (2  R. 
482,  §  10;)  claiming  $25  of  debt,  which  had  accrued  to  the 
plaintiO's,  as  overseers  of  the  poor,  under  the  section  of  the  Stat* 
ute  distinctly  referred  to  in  such  declaration.  No  action  could 
have  accrued  to  them,  according  to  the  provisions  of  that  sectioQ) 
unless  the  defendant  had  been  guilty  of  selling  strong  or  spkil- 
Dous  liquors  or  wines  under  fiVe  gallons  at  a  time^  without  a 
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tioeoie  theidbr.  Neither  he  nor  the  jnstioe,  tfaenfoTe,  at  Ai 
time  of  the  triBi,  conld  suppose  from  the  cbeige  then  dletinetiy 
imde  against  the  dlBfendant,  that  he  had  sold  either  ale  or  strong 

beer,  or  fermented  heer,  without  a  license,  that  he  was  not 
charged  with  selling  such  liquor  at  retail,  or  under  live  jjallons. 
An  admission  of  the  cIiarL^p,  therefore,  but  claiming  thai  a  was 
not  prohibited  by  statin  \  was  an  admission  that  he  had 
sold  some  one  of  the  three  articles  mentioned,  by  retail  and  with- 
out license;  and  so  it  was  the  duty  of  tfao  justice  to  construe 
the  admission  under  those  circumstances. 

If  there  was  any  thing  in  this  case  from  which  I  conld  legiti- 
mately  conclude  tiial  the  defendianl  Nerm  must  have  nndeistood 
the  term  fermented  beet  to  have  heen  used  by  the  plaintifis  in 
the  same  sense  as  the  words  ale  and  strong  beer,  or  in  the  ordi- 
nary sense  in  which  the  word  beer  is  used  to  denote  an  fnehri- 
uliiig  beverage  produced  by  ferracnlation  Ifoni  gram  or  mall,  I 
should  Iiave  no  hesitation  in  affirming  the  decision  of  the  court 
below.  But  the  term  fermented  beer,  in  the  connection  in 
which  it  was  used  before  tiie  justice,  might  well  have  been  un- 
derstood by  Nevin  as  intended  to  cover  a  charge  of  selling  some 
of  the  various  kinds  of  beer  which  have  long  been  in  use  in  this 
country  under  the  diderent  names  of  spruce  beer,  spring  beer 
ginger  beer,  molasses  beer,  &c.  Bach  of  these  may  very  prop- 
erly be  termed  fermented  beer,  as  'fermentation  to  a  certain 
extent  is  necessary  to  fit  the  article  for  use.  What  was  denomi* 
Rated  small,  or  table  beer,  in  England  was  a  diflbrent  article 
from  any  of  these;  and  was  an  excisable  liquor,  under  the  gene- 
ral name  of  beer.  For  it  dilTered  from  porter  only  in  its  strength  : 
and  being  sold  at  a  smaller  price  it  was  for  that  reason  charged 
with  a  lower  rate  of  duty  under  the  Kuglish  statutes.  Hut  the 
other  kinds  of  beer  to  which  I  have  alluded,  were  never  consid- 
ered as  strong  liquors,  or  intoxicating  beverages^  either  here  or 
in  England ;  and  therefore  were  not  excisable  articles.  They 
do  indeed  contain  a  certain  amount  of  alcohol,  as  every  liquid 
oentaining  saccharine  matter  does,  immediately  after  the  vinous 
ierflfientation  has  commenced.  But  they  have  not  been  consid- 
«red  as  strong  drinks,  or  intoxicating  beverages ;  eidier  hecaofa 
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it  was  supposed  that  the  human  stomacli  had  not  capacity  to 
contain  a  siifficirnt  quantity  of  those  kinds  of  beer,  if  Ihcy  were 
properly  made,  to  unduly  or  injuriously  excite  the  person  who 
used  them  as  a  beverage ;  or  for  th«  reason  that  those  who  were 
in  the  habit  of  usio^  them  never  got  intoxicated  by  moh  use. 

In  ptmA  accions^  where  the  phittitiff  seeks  to  chafge  the  ad- 
verse party  with  a  penalty  or  forfeiture,  he  is  held  to  more  strict- 
ness than  in  ordinary  suits.  For  the  reason  therefore  that  the 
plaintiffs  in  the  suit  before  the  justice  did  not  state  their  case 
with  sufficient  clearness  to  show  that  a  violation  of  the  statute 
bad  been  committed  by  the  defendant,  though  they  probably 
supposed  they  had  made  out  a  proper  case  by  his  admission,  I 
think  the  justice  should  have  required  other  or  futther  proof  of 
the  eommiasion  of  an  ofienoe  before  he  gave  judgment  against 
the  defendant  for  the  penalty. 

On  this  ground  alone  I  shall  vote  for  a  reversal  of  the  judg- 
ment. 

Barloav,  Spencer  and  Wright,  Senators,  delivered  written 
opinions  for  reversal,  in  which  they  maintained  that  the  question 
whether  ale  or  strong  beer  were  within  the  prohibitions  of  the 
esoise  laws  did  not  arise  in  the  case;  it  not  being  shewn,  as 
they  construed  the  return,  that  thedefendanthad  sold  suchUqnors 
byieftdl. 

On  the  quei5tion  being  put.  "Shall  this  judgment  be  reversed?* 
the  members  of  the  court  voted  as  follows : 

Fer  rcffersal:  The  Cbancellor,  and  Senators  Barlow, 

BbEKMAN,  Bir&KSAM,  0ENKTSTON,  DbTO^  JoHNSOK,  J0NE8, 

LoTT,  Porter,  Sakford,  X  B.  Smith,  8.  8uith,  Spencer, 
Tan  Schoonhoven,  Wheeler  and  Wright — ^17. 

For  mfirmanioe:  Senoilors  Emmons  and  Williams. 

JudgniflyQt  xevnsedi 
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The  lessor,  in  a  lease  for  a  term,  under  seal,  may  maintda  d§bt  at  mU  coTemnf 

for  rent  in  arrcar  agjiinst  the  aBHifnief^  of  (he  lessee. 
Where  the  demise  is  bj  wrumg,  not  under  aeoli  debt  /or  tt$€  and  occupation  will  lia 

against  the  assignee  of  the  Icjtsc^ 
Where  the  landlord  had  mnoved  the  assignee  of  the  lessee  on  acooant  of  Uie  dob* 

paymeiit  of  ieiit»  bj  lonunmry  pvoeeedingf  under  2  Jt.  8. 512,  §  28  and  $eq^  sbuh 

that  an  astkm  iiould  aevartfadeM  lie     the  rant  wlueh  bad  be^^ 

to  eoeh  nnofaL 

An  eviction  of  the  tenant  by  the  lessor  does  not  eitingoiih  the  lent  then  in  aiiliar» 

though  it  suspends  the  remedy  for  accruing  rent  Per  Lott,  Senator. 

Wlicri;  the  lessor  of  n  forni  for  years  p!%*ethc  lessee  a  general  rclra«e  after  the  latter 
bad  aB6i<;nril  tlie  tenn,  and  after  rciU  had  become  payable  irum  Uic  osst^iiee; 
ktld  that  sucli  release  did  not  bar  the  action  against  the  assignee  fur  such  rent. 

On  error  from  ilic  supreme  court.  Wliiincy  sued  Hugli  Mc- 
Keoii  in  the  court  below  iu  debt.  The  first  count  of  ihc  decia 
ratioa  set  out  a  lease  under  seal  of  a  lot  of  l  round  for  a  term  of 
yms  iiom  tfie  plaintiff  to  James  Ross  and  Kdward  McCk>imick, 
resenring  rent,  and  alleged,  in  the  usual  forcD,  that  the  estate  of 
the  lessees  had  come  to  and  vested  in  the  defendant  and  that 
rent  had  subsequently  accrued.  There  wefe  also  counts  for  use 
and  occupation.  Plea,  nU  dtM,  On  the  trial  the  plaintiff 
proved  the  lease  declared  on,  and  gave  evidence  of  possesion  by 
the  defendant  and  of  various  acts  of  ownership  on  his  part  of 
the  demised  ]*rt'mises.  The  plaintiff  also  gave  in  evidence  a 
fease  of  other  lots  not  under  seal,  executed  by  hiui^ulf  as  lessor, 
and  by  Reywood  and  Edward  McKeon,  as  lessees ;  and  gave 
general  evidence  like  that  above  referred  to,  to  ahow  that  the 
defendant  liad  become  the  assignee  of  the  lessees  prior  to  ths 
accruing  of  the  rant  claimed  under  this  lease.  This  last  men- 
tioned rent  ho  claimed  to  recover  under  the  counts  for  use  and 
occupation.  In  the  course  of  the  trial  ihe  plaintiff  executed  a 
general  release  to  Reywood  the  lessee  in  the  last  mentioned 
lease,  and  examined  him  as  a  witness.  When  the  plaintiff  rest- 
ed the  defendant  moved  for  a  nonsuit,  on  various  iirouiids,  and 
among  others,  that  the  action  of  debt  for  use  aud  occupation 
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would  not  lie  for  the  rent  claimed  under  Che  last  mentioned 
lease;  and  alao  that  the  leleaae  of  Rejrwood  discharged  the  de- 

fondant  so  fnr  ns  regarded  Che  rent  clniioed  under  ilie  lease  to 
limi  a. ill  E.  Mt  Keon.  Themolion  was  denied  and  the  defendant 
excepted.  The  defendant  then  gave  in  evidence  proceednigs 
instituted  by  the  plaintiff  under  the  provisions  of  the  revised 
Statutes  concerning  ''summary  proceedings  to  recover  the  pos* 
session  of  land,^  (2  R.  S.  512,  §  28  and  seq.)  by  which  it  ap- 
peared that  the  plaintiff  had  made  complaint  before  a  justice  of 
the  marine  court  ai^inst  the  defendant  as  assignee  of  the  two 
leases  referred  to,  for  holding  over  after  de&ult  in  the  payment 
of  rent,  and  that  such  proceedings  were  had  that  a  warrant  of 
femoTal  was  issned  and  executed  by  puttin«r  the  plaintiff  into  the 
possession  of  tlie  lots  on  the  14th  day  of  May,  1642.  The  rent 
claimed  in  tins  suit  accrued  prior  to  the  time  of  such  removal. 
The  evidence  being  closed,  the  defendant's  counsel  asked  the 
judge  to  charge  tliat  the  plaintiff  was  not  entitled  to  recover  on 
tlie  groiuids  stated  in  respect  to  the  motion  for  a  nonsuit,  and  on 
the  farther  ground  that  the  removal  of  the  defendant  under  the 
proceedings  above  mentioned  cancelled  and  annulled  the  lease 
and  precluded  a  leeorery  against  the  defendant  as  assignee. 
The  defendant  insisted  also  that  if  the  proceedings  before  the 
justice  of  the  marine  court  were  void  as  had  been  suggested,  on 
account  of  a  defect  in  the  proof  of  the  service  of  the  summons 
upon  the  tenant,  that  the  removal  of  the  defendant  was  a  \\  rong- 
ful  eviction  by  the  landlord  which  precluded  him  from  recover- 
ing. Tlie  jiidLV'  refused  to  hold  or  charge  as  requested,  but  on 
the  coutrory  instructed  the  jury  that  the  plaiatif  upon  the  evi- 
dence ^ivcn  was  entitled  to  reooTer,  and  the  defendant  again 
excepted.  The  jnry  rendered  a  verdict  for  the  plaintifl^  upon 
which  the  court  gave  judgment  A  motion  fat  a  new  trial  was 
made  and  argued  in  the  court  below ;  but  a  new  trial  was  denied. 
In  the  opinion  delivered  on  that  occasion  by  Mr.  Justice  Cowen, 
the  discussion  turned  principally  upon  the  matters  of  fiust  in^ 
volved  in  the  case.   The  case  was  argued  here  by 
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J.  T.  Bradp,  for  the  plaintiff  in  error,  who  mtiinlaiiiBd  Itt 
That  debt  for  use  and  occupalioii  would  not  he  agaiiist  tlie  de- 
fendant for  the  rent  due  under  the  lease  to  Keywood  niid  E.  Me- 
Keon; 2nd.  That  the  release  of  Reywood  discharged  the  cause 
of  action ;  and  3d.  That  the  romoTal  of  the  defendant  from  the 
demiaed  premiBes  baned  a  recovery'  against  hira  at  assignee, 
whether  tfaeee  fHoceedinge  were  to  be  regarded  asaulhonad  by 
Uie  statute^  or  as  the  wiongfiil  act  of  the  platntiC 

E.  Seuijoi  d,  for  the  defendant  in  error. 

LoTT,  Senator.  [After  stating  the  facts  and  examining  the 
evidence  to  show  that  the  defendant  had  been  proved  to  be  the 
assignee  of  the  lessees  in  both  leases.]  The  defendant  having 
Ihna  been  shown  to  be  an  assignee,  was  liable  to  the  plaintiff  io 
an  aetion  of  debt  for  the  rent  which  aocrued  on  the  lease  speci* 
fied  in  dm  firet  conn^  dnrit^  the  tioke  he  renuuned  possessed  of 
the  term  thereby  demised.  Kent,  in  his  comrnenlaries,  says : 
"The  assignee  of  llic  lessee  is  liable  to  llie  assignee  ol  ihelesso/ 
in  an  action  of  debt  for  the  time  he  holds — for  thoug^h  there  is 
no  privity  of  contract,  there  is  a  privity  of  estate,  which  creates 
a  debt  for  the  rent."  (4  Kent,  96.)  And  Aichbold  lays  down 
the  rale  that  if  the  lessee  have  assigned  his  term,  the  lessor  ei 
assignee  of  the  le^mion  may  have  -debt  or  eovenant  against  the 
assignee  of  the  term.  (ArM.  Land,  wtd  Tbn.  140.  8m  abe 
Com.ini  Land,  and  7Vit.426,l95;  BawUmdY.Cqjgiin,^ Pkk. 
62;  1  Saund.  241,  c;  Walkers  case,  3  Co.  22;  1  Chiti^s 
PL  bp  Dunlap,  3d  Am.  ed.  112 ;  id.  353 ;  Lekmx  v.  Nash,  Str. 
1221.) 

It  is  also  weli  settled  that  where  there  is  a  demise  without 
deed,  the  landlord  may  reftover  an  eqoivaleDt  for  the  nse  and 
ocenpstion  of  the  demised  premises  by  an  action  of  debt.  Set- 
wyn  says^  ''In  oase  of  a  demise  not  by  deed,  (he  action  of  debt 
ibr  nse  and  oeonpation  htm  been  snbetitntsd  for  the  aiicieot  mode 
of  declaring  in  debt  ibr  rent."  (1  Sel  N.  P.  hy  Wheaion,  451.) 
And  Mr.  Starkic,  in  his  work  on  evidence,  hiys  down  the  rule 
that "  debt  lies  for  use  and  occupation  generally  at  common  law," 
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but  asnimpsit  fmvm  aod  ooeapBtion  depends  upon  ifae  stelnte.* 

(4  Stark,  on  Ev.  1511.  See  also  Woodf.  Land,  atid  7^en.  328 ; 
ChtL  on  Cont.  107 ;  1  Chit.  PL  102,  2  id.  224  ■  Wilkins  v.  Wiii- 
^ale,  6  T.  R.  62,  and  n.  b. ;  Khi^  v.  Frasier^  6  jE^a^/.  34S  j 
Egier  V.  Marsden,  5  Taunt.  25.)  This  question  has  received 
a  full  discussion  and  careful  examination  in  Gibsm  v.  jftL/rA*, 
(L  AdoL  ^*  J^//t«,  iV.  jS*.  8d0.)  There  4be  objection  was  taken 
al  tlie  trial  lhat  debt  for  use  and  oecupatioD  did  not  lie  where 
there  was  an  aetiaal  demise ;  but  it  was  OTecmled  by  Jildecson, 
B.  and  his  decision  on  a  motion  for  a  new  trial  was  sustained. 
liOfd  Deoman,  after  reviewing  the  cases,  concludes  with  this  ob- 
servation :  ^  When  the  courts  once  established  that  d^t  tx  use 
and  occupation  would  lie,  no  sound  reason  can  be  assigned  why 
it  shoiilti  not  be  applied  to  all  cases  of  demise  not  under  seal,  as 
it  undoubtedly  has  been  for  a  long  series  of  years."  (^SVy  also 
Wilkinson  v.  Hall^  3  Bing.  N.  C.  508.)  It  may  therelore  bo 
OODsidered  as  established  that  debt  for  US9  and  occupotioa  is 
maintainable  under  such  circumstances. 

This  rale  is  ^neml,  and  there  is  no  ground  for  tlie  position 
nrged  on  the  aigument  0i«t  it  is  applicable  only  to  the  original 
parties  to  Uie  lease.  The  defendant,  in  this  fonn  4>f  action,  is 
ehaiged  in  lespect  to  fais  oocnpation  merely,  and  not  on  the  de- 
mise. {Com,  m  LmL  and  Tm»  431,  433.)  It  is  indeed 
necessary  to  support  the  action  that  the  relation  of  landlord  and 
tenant  should  be  estaMibhed,  and  the  demise  may  be  used  as 
evidence  lor  that  purpose.  By  it  the  right  of  occupancy  is  giv- 
en to  the  lessee,  and  this  right  is,  by  virtue  of  the  assignment, 
transferred  to  the  assignee.  He  comes  into  the  place  of  the  les- 
see as  a  tenant  of  the  lessor,  with  all  the  rights  and  liabilities 
incident  to  the  lelatioii  of  landlcnd  and  tenant  while  he  contin- 
ues su  jh  assignee.  (ArM,  Land,  and  Tuu  €0,  70.  jSW  aUo 
CoU»  V.  Marignand^  2  BiU^  447,  44d  \  T.  Ckailedge,  5 
HUI^  488,  489.)  When,  therefore^  he  enters  into  peesession,  it 
is  with  the  permission  of  the  landlord,  and  there  is  no  reason  in 
principle  why  an  action  should  not  be  maintained  asainsl  han 
for  his  use  and  occupation  of  the  demised  prciui^ts  during  the 
continuance  of  his  tenancy,  in  the  same  manner  and  in  tlie  same 
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ibrm  as  if  he  had  been  the  original  Ie«ee.  Nor  does  the  diB- 

tinction  referred  to  appear  to  be  supported  by  nnthority.  Arch- 
bold,  on  the  contrary,  expressly  says  ihaL  ll^c  action  will  lie  by 
tiie  lessor  ag^ainst  the  assignee  of  the  term,  (/>.  118,  150,)  and  I 
have  found  nothing  in  conflict  with  his  position.  In  WUkins 
V.  Wingate^  above  cited,  the  question  arose  on  a  demurrer,  and 
it  was  held  that  debt  would  lie  for  use  and  occupation  generally ; 
and  the  reasoning  of  Lord  Denman  in  Gibson  r.  Kirk  applies 
as  well  to  an  occupation  by  an  assignee  as  by  the  original  les- 
see. See  also  Ms  v.  RkhardsoHy  (9  AdoL  ^  EUiSy  8i^9,) 
where  the  action  was  in  debt  against  an  assignee  of  a  term 
holding  over. 

Assuming  then  the  rule  to  be  general,  I  have  no  doubt  of  the 
defendant's  liability.  His  occupation  was  fully  established  by 
the  evidence  which  has  been  already  referred  to  for  the  purpose 
of  showinsr  him  an  assijjfnec  of  the  terms  demised. 

It  remains  then  to  be  considered  whether  the  proceedings  un- 
der the  statute,  by  which  the  defendant  was  dispossessedi  barred 
the  plaintiff's  right  of  recovery  for  the  rent  previously  accrued. 
This  question  was  distinctly  presented  to  the  supreme  court  in 
mnsdah  7.  WhUs^  (6  £^22,  607.)  The  whole  subject  was 
elaborately  and  very  ably  examined,  and  the  views  presented 
by  the  court  appear  to  me  so  sound  and  conclusive  that  any 
effort  on  my  part  to  add  to  their  force  would  be  futile.  It  is  suffi- 
cient to  say  that  I  concur  in  those  views  and  in  their  construc- 
tion of  the  statute,  the  result  of  which  is  declared  to  be  as  stated 
by  President  King,  of  a  like  statute  in  Pennsylvania,  that  "  the 
landlord  undoubtedly  has  his  remedy  for  the  recovery  of  his 
rent,  although  he  may  be  thus  repossessed  of  his  property,  and 
he  may  prosecute  it  as  he  oonld  any  other  claim  in  the  suitable 
and  appropriate  forum."  ( Rubicum  WUUams^  1  Ashm*  235.) 
The  same  principle  is  established  in  Barishwms  t.  TFatson,  (4 
Bing.  N,  C,  ITS.) 

There  is  no  color  for  treating  the  proceeding  in  this  case  as 
an  eviction  by  the  landlord  without  legal  process.  The  officer 
putting  him  in  possession  acted  under  a  judicial  warrant,  regu- 
lar on  its  face,  issued  by  an  officer  who  had  acquired  jurisdiction 
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of  the  subject  matter,  and  whose  jndo^ment  cannot  be  collaterally 
impeached  in  this  action,  and  for  whose  acts  the  plaintiff  cannot 
be  held  liable.  But  if  it  were  otherwisQ,  it  would  not  affect 
this  suit.  The  fact  is  wholly  immaterial.  The  le-eniry  did 
not  take  place  until  the  foarteenth  day  of  May,  1842,  which 
was  after  the  rent  in  qnestion  became  due.  If,  therefore,  it  be 
considered  an  eviction,  it  could  only  suspend  the  accruing  rent, 
and  did  not  discharge  that  which  had  previously  accrued. 
(Salmon  v.  Smith,  1  Sawid.  211 1,  and  noic  2;  Gilh.  Ev.  by 
Loft,  335 ;  Bac.  Abr.  tit.  Rent,  I ;  Pendleton  v.  Di/ctf,  4  Cowen^ 
581;  Arckb.  Land.  ^  144,  155;  Cruise's  Dig,  28,  tU. 
Rents,  cL  3,  H  1,  2.) 

In  the  course  of  the  trial,  Keywood,  one  of  the  lessees  in  the 
unsealed  lease,  was  released  by  the  plaintiff  to  qualify  him  to  be 
sworn  as  a  witness,  and  it  was  thereupon  insisted  that  this  net 
discharged  the  defendant  from  his  liability  for  the  rent  men< 
tioned  in  that  lease.  I  am  of  opinion  that  no  such  effect  was 
produced.  The  defendant  was  li  iMe  only  on  account  of  tlie 
privity  of  estate,  and  for  his  use  and  occupation  of  tlie  premises. 
That  liability  was  entirely  distinct  from  that  of  Ueywood,  who 
was  liable  only  on  his  contract. 

Upon  every  view  of  this  case  I  am  satisfied  that  the  judgment 
is  right,  and  ought  to  be  affirmed. 

Spencer,  Senator,  also  delivered  a  written  oftinion  in  fiivor 

of  affirming  the  judgment,  upon  the  same  grounds  stated  in  the 
opinion  of  Senator  Lott. 

On  the  question  being  put,  "Shall  this  judgment  be  reversed 
all  the  members  of  the  court  present,  who  had  heard  the  aigu* 
ment,  viz:  The  President,  and  Senators  Barlow,  Kmmons, 
Hand,  Hard,  Johnson,  Lott,  Mitchell,  Porter,  Sanford, 
J.  B.  Smith,  S.  Smith,  Spencer,  Talcott,  Wheeler  and 
Wright,  (16,)  voted  in  iavor  of  affirmance. 

Judgment  affirmed. 

Vol.  m*  58 
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Hie  will  of  a  testator,  who  died  aeaed  and  poasesscd  oi  t&d  and  peraooal  «iUII 
IravinfT  a  wife  nnd  children,  contained  n  clause  in  these  words:  "  I  pivc  and  be> 
qucaih  unto  iny  bdovrd  wife,  all  my  real  estate,  one  clock,  and  the  interest  of 
five  hundred  dollars  during  her  li  felimf and'  oilier  parts  of  the  will  disposed 
of  ihe  residue  of  the  property  auuag  the  children,  but  lite  real  estate  was  not 
agiiaiMiitiomd.  BM^ibtA  IkA  navda  '«4iiriot  bar  fifetima"  <iualified  all  tha 
aolgaeU  wtaoadnlfy  aiaataoiitd  in  Ifae  MBtMoa^  sni  tital  llw  widov  con0»> 
fomflj  took  an  Mtalt  tat  life  only  m  (he  bnda. 

Ok  ernQf  from  the  supreme  eooist  John  R.  Areson  praso 
euted  Beigamin  R.  Aieson  ja  the  conrt  below  in  ejectment,  fof 
one  undivided  fifth  part  of  eertain  lends  in  Ftatbnsh,  in  tho 

county  of  Queens.  Tiie  jury  found  a  sppcial  vordict,  and  tiio 
conrt  rendered  judfrment  for  Uie  defendant.  For  a  statement 
of  Uie  iacts  and  ihc  opinion  of  the  supreme  court,  see  5  HiU^ 
410.  In  order  to  understand  the  discussion  here  it  will  be 
sufficient  to  etate  thet  the  plaintiff  claimed  title  as  one  of  the 
heifs*  at  law  of  Benjamin  Jureeon  deceased,  who  died  seized,  in 
1841,  having  shortly  before  his  death  made  his  will,  containing 
the  following  clause:  Second.  I  give  and  bequeath  unto  my 
beloved  wife,  Mary,  all  my  real  estate,  one  clock,  and  the  inter- 
est of  five  hundred  dollars  during  her  lifetime."  The  remain- 
der of  tiie  will  contained  sundry  dis|x>sitions  of  personal  estate, 
which  are  su^cieatly  stated  in  the  opinions  given  in  this  court; 
but  no  further  notice  was  taken  of  the  testator's  lands.  The 
widow  died  in  1842;  and  unless  she  took  an  estate  in  fee  under 
the  will,  the  plaintiff  was  entitled  to  recover. 

W.  J.  Cogswell  tj-  D.  Wood,  for  tlie  plaintiff  in  error. 

/.  W,  Gerardf  for  Uie  defendant  in  error. 

Barlow,  S  nntor.  In  considering  this  case,  both  the  supiemB 
einirt  and  the  defendant's  counsel  seem  to  render  the  uncertakity 
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of  the  law  more  uncertain,  hj  resoriiog  to  the  speculative  and 
uncertain  rules  of  grammar. 

It  would  appear  as  if  the  law  of  the  land  and  \ho  principles 
of  grammatical  construction  were  identical ;  for  if  we  wish  to 
know  the  law  goveming  a  will,  we  are  told  to  look  for  the 
iotenl  of  the  testator;  and  if  ure  would  be  inettneled  how  to 
parse  or  punctuate  the  same  docameut  according  to  the  rales 
of  syntax,  we  should  be  directed  first  to  seek  the  meaning  <tf 
the  testator.  Punctuation  determines  nothing.  It  is  true  that 
by  it  sentences  are  assorted,  and  the  intent  Is  more  readily  pre- 
sented to  the  eye;  or  it  may  be  it  is  entirely  perverted  and 
destroyed.  All  depends  upon  the  intent  of  tlic  writer.  Intent 
is  every  thing  ;  and  very  little  reliance  should  be  placed  upon 
the  capricious  rules  of  grammar.  By  travelling  this  road  to 
declare  and  carry  out  tiie  law  of  the  land,  we  associate  in  oae 
grand  group  of  oracles,  not  only  the  profound  jurists  of  former 
and  present  ages,  but  also  the  gmmmarians  and  critics  of  the 
present  day,  with  all  their  leaming  in  n^rd  to  CMMVMUj,  Mint* 
cohns,  &c. ;  and  the  strife  comes  up  between  the  schools  of 
Coke  and  Murray.  The  learned  chief  justice  In  his  opinion 
says:  *'The  grammatical  construction  of  the  language  proves 
the  claim  of  the  plaintiff."  If  by  this  he  means  that  the  gram- 
inaUcal  construction  of  the  will  carries  out  iho  true  intent  of  the 
testator,  then  there  can  be  no  question  us  to  the  law,  if  we  agree 
with  him  in  this  view.  If  the  clause  ran  thus:  "  I  give  to  my 
wife  all  my  real  estate  one  clock  and  the  interest  of  five  hun- 
dred dollars  during  her  lifetime,"  it  seems  very  plain  that  all 
would  agree  that  only  a  life  estate  was  given.  The  language 
would  not  he  brolcen  by  any  punctuation,  and  the  mind  would 
not  be  arrested  by  any  philological  speculations.  But  it  is  said 
that  a  comma  is  used  idter  the  word  dock,  and  that  the  words 
of  limitation  have  reference  beck  only  to  the  first  preceding  an- 
tecedent, the  interest  of  five  hundred  dollars.  But  certainly  no 
rules  of  gran miar  w  ill  justify  any  snclj  view.  The  words  of 
limitation  refer  to  all  the  antecedents,  as  the  easiest  sense  to  the 
reader,  and  this  is  the  sense  which  should  govern  us.  Bnt  to 
carry  out  the  construction  given  by  the  supreme  court,  there 
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should  be  a  conjunction  after  the  word  estaie^  to  arrest  the  fur- 
ther continuation  of  the  same  sense  beyond  the  word  dock} 

and  then  commence  the  limited  and  new  sense  by  another  con- 
junction, with  different  punctuation  or  no  punctuation  at  all ; 
thus,  "I  give  to  my  wife  all  my  real  estate  n!id  one  clock,  and 
tlie  interest  of  five  hundred  dollars  during  her  lifetime." 

Thus  much  for  the  grammatical  construction  of  the  sentence, 
which  I  think  is  obviously  against  the  iriews  of  the  supreme 
court 

But  there  axe  some  other  considerations  bearing  upon  the 
subject.  The  widow  would,  by  law,  if  no  will  bad  been  nude^ 

have  had  a  life  estate  and  no  more,  in  one-third  of  the  real 
estate.  We  may  well  suppuse  that  the  testator  thought  best  to 
let  lier  have  the  use  of  it  all — tfic  clork  in  the  homestrad  and 
the  interest  of  £ve  hundred  dollars  during  her  lifetime,  aud  ou 
her  decease  to  have  it  go  to  his  heirs. 

I  am  therefore  of  the  opinion  that  she  took  only  a  life  estate  in 
the  lands  devised,  and  that  the  judgment  of  the  supreme  court 
should  be  reversed. 

Hard,  Senator.  The  words  in  the  will  in  question  necessa- 
ry to  be  considered  in  determininq:  this  case  are  tlie  Ibl lowing: 
"  i  give  and  bequeath  unto  my  beloved  wife  Mary,  all  niy  real 
estate,  one  clock,  and  the  interest  of  five  hundred  dollars  durinsr 
her  life.**  The  question  is  whether  Mary  Areson,  the  wife  of  the 
testator,  takes  a  life  esUite  or  a  fee  simile  in  the  real  property. 
The  court  below  held  that  she  took  the  latter  estate.  I  agree 
with  the  learned  justice  who  delivered  the  opinion  of  the  court 
below,  that  "The  grammatical  construction  of  the  language 
proves  the  claim  of  the  plaintifl'."  But  when  he  says,  "I  think 
the  words  'daring  her  lifetime,'  should  be  restricted  in  their  ap- 
plication to  the  last  preceding  subject,  'tlie  interest  of  five  hun- 
dred dollars,' "  I  think  he  does  violence  not  only  to  the  plainest 
rules  of  gnunmar  but  to  the  common  rules  of  construction. 
Having  arrived  at  the  true  grammatical  construction  of  the  in- 
strument, the  presumption  is  that  we  have  discovered  the  inten- 
tion of  the  testator;  and  any  further  speculation  is  precluded. 
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nnlem  it  appears  by  the  context  or  otherwise  that  such  intentkm 

is  repugnant  to  sound  policy  or  some  well  settled  rule  of  law. 
It  is  not  pretended  lijat  any  such  repiifrnniico  exists  in  this  case. 
On  the  contrary  this  construction  harmonizes  with  a  sense  of 
commoQ  justice  and  with  the  almost  universal  rule  of  distribu- 
tiou  of  property  in  this  country.  It  will  be  seen  that  this  rule  is 
by  no  means  disregarded  by  the  testator  in  the  distribntion  of  the 
personal  estate.  Equality  is  eonsctenttoosly  observed  in  every 
part  of  the  will.  The  policy  of  the  law  in  this  country  as  well 
as  in  England  favors  the  descent  of  property  of  the  intestate  to 
tlie  heir ;  and  the  rio^ht  to  make  a  will  is  a  privilege  of  the  testa- 
tor. That  ilie  mteiUion  c  f  the  testator  is  to  give  to  tiie  piojx?rty 
a  different  direction  from  that  prescribed  by  the  common  rules 
of  descent,  is  a  fact  not  to  be  implied  but  affirmatively  made 
out,  or  clearly  expressed  in  the  wilL  {Boe  v.  Blaefceitt  Cewp, 
235 ;  1  Bro.  C.  C.  441.)  The  intent  to  exclude  the  heir  must 
be  clear  and  manifest.  (Moone  t.  Seeuemanf  WUM  R»  141.) 
And  that  intent  must  be  collected  from  the  words  used,  and  not 
from  conjecture.  {Hay  v.  The  Earl  of  Couoitrf/,  T.  Ji.  So, 
86 :  Moor  v.  Denn,  2  Bos.  cj*  Pull.  217 ;  Whcaton  v.  Andress, 
23  Wend.  452.)  If  the  doctrine  contended  for  by  the  defen- 
dant and  sustained  by  the  court  below  be  true,  then  the  operation 
of  the  will  is,  to  disinherit  the  heirs^  a  conclusion  not  to  be  in- 
ferred from  doubtful  terms,  but  requiring  unequiTOcal  language. 
The  interpretation  of  the  clause  upon  which  this  question  arises 
authorizes  no  such  inference,  but  the  whole  devise  taken  togeth- 
er warrants  the  conclusion  that  the  testator  intended  to  devise 
to  his  wife  a  liie  e^jiatc  only.  The  judgment  should  therefore  be 
reversed. 

JoH  Nsox,  Senator.  Since  the  adoption  of  the  revised  statutes, 
words  of  inheritance  are  not  necessary  in  a  grant  or  devise  to 
pass  all  the  estate  or  interest  of  the  gmntor  or  testator,  in  real  es- 
tate; but  such  estate  or  interest  shall  pass,'*  unless  the  intent  to 
pass  a  less  estate  or  interest,  shall  appear  by  express  terms,  or  be 
necessarily  implied  in  the  terms  of  such  grant."  {I  B.  tS.  748, 
}  1.)   If  the  punctuation  of  the  clause  of  the  will  according  to 
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ite  printed  caM  \»  disregarded  as  too  unBtabto  a  fimndalioii  m 

whteh  to  ground  a  hga'i  decision,  then  the  express  teims  of  th« 
will  are,  that  only  a  life  estate  in  the  premises  passed  to  Mrs. 
Areson  the  widow.  T  do  not  feel  williiisr  to  rest  my  opinion 
upon  the  placing  of  a  coniina  in  this  sentence,  which  may  or 
may  not  have  been  pat  tiiere  by  the  draftsmaa  of  the  will,  and 
if  inserted  by  him,  may  baye  been  done  with  or  without  the 
knowledge  of  the  testator.  It  certainly  caimot  be  pretended  that 
the  testator  meant  to  designate  his  wishes  by  such  fragile  proo^ 
especially  when  it  is  oonsideied  that  this  sign  oould  have  easily 
been  removed  from  one  part  of  the  sentence  and  reinserted  in 
nn  tlicr,  as  interest  might  dictate.  The  plainest  rules  of  gram- 
matical construction  require,  ihnt  tlie  qualif^nng  words,  "during 
her  lifetime,"  at  tiie  termination  of  the  sintence,  should  be  re- 
peated with  each  substantive  antecedent.  If  we  K)ok  to  other 
parts  of  the  will  to  aseertain  the  intent  of  the  testator  respecting 
the  disposition  of  his  real  estate^  there  will  be  Ibcmd  nothing  to 
enlighten  the  mind.  It  is  true,  conjectures  may  arise  as  to  the 
reason  of  mention  being  subsequently  made  of  the  personal,  and 
not  of  the  real  estate.  But  ihe  same  conjectures  may  h{'  raised, 
why  the  testator  did  not  add  words  of  inheritance  after  tlie  words 
"all  my  real  estate,"  or  some  other  explanatory  words,  if  it  was 
his  intention  that  his  wife  should  take  a  fee.  Again,  it  would 
seem  stmnge  that  the  testator  should,  in  the  same  sentence,  make 
a  devise  for  life  and  in  fee  without  adding  different  qualifying 
worda  But  abandoning  conjeetnre,  and  reflecting  that  a  some- 
what aged  man  might  reasonably  confide  to  hi^  wife  the 
ultimate  disposition  of  his  real  estate,  when  he  was  at  the  same 
time  particular  in  disposing  of  his  personal  property,  it  will  be 
found  that  the  authorities  are  clear  that  no  intendment  can  be 
made  contrary  to  the  plain  and  usual  sense  of  the  words  of  a 
will,  unless  other  parts  of  it  show  that  the  testator  conld  not 
have  intended  that  the  language  should  have  its  ordinary  opera* 
tion.  (TFe«ey»  360.)  Again,  in  Moane  v.  .flkwemeii,  ( WiM 
R,  141,)  It  is  laid  down  that  the  intent  of  the  testator  ought  to 
appear  plainly  in  the  will  itself,  otherwise  the  heir  shall  not  be 
disinherited."    Upon  these  salutary  prnciples,  long  establisiied 


in  the  coHstniction  of  wills,  and  finding  nothing  m  the  whole 
instrumeiit  uiiUer  consideration  upon  which  to  base  a  reasonable 
opinion  that  the  testator  intended  his  wiA?  to  take  n  fco  in  his 
leal  estate,  I  feel  myself  compelled  to  diti'er  from  the  supreme 
court  and  to  vote  foe  a  reversal  of  the  ju^ment  Tbo  ptaintiflT 
is  eotkled,  upon  the  special  veidict,  to  judgment  for  one^fi^  of 
the  piemieee  deseribed  m  the  dedantbn. 

PoRTe«,  Senator.  A  cnso  of  not  unirequent  occurrence 

here  presented,  in  which  the  court  is  required  to  declare  the 
meaning  of  a  testator,  where  by  his  will  he  has  failed,  througrh 
the  ignorance  or  carelcssn^  of  his  scrivener,  to  express  in  plain 
and  explicit  terms  the  disposition  of  his  estate.  The  iniles  for 
the  guidance  of  courts  are  well  eetablished,  and  appear  at  the 
fHPesent  day  to  luroiah  no  matter  of  controversy.  It  is  in  the 
application  of  those  mles  to  the  ever  varying  ftcts  of  oasesi  that 
the  advice  of  counsel  and  the  judgments  of  courts  are  so  often 
found  to  diflbr.  AH  authorities  concur  in  thw,  that  the  inten- 
tion of  the  testator  shall  control  in  the  construction  of  a  will ; 
and  that  iSiat  intention  must  he  gathered  from  the  lanfxuage  of 
the  will,  and  of  the  whole  will,  taken  in  connecium  with  the 
subject  matter  of  tlie  devise,  and  the  objects  o[  the  testators 
bounty.  On  this  point  the  revised  statutes  ate  supposed  to  speak 
the  general  language,  and  to  carry  out  the  general  intention  of 
testators,  where  they  declare  that  every  devise  of  real  estete  shall 
pass  all  the  interest  that  the  devisor  had  terein,  unless  by  ex- 
press  terms  or  necessary  implication,  it  shell  appear  that  he 
intended  to  pais  a  less  interest.  (1  R.  748,  §  1.)  This  pro- 
vision is  based  upon  the  supposition,  which  is  doubtless  well 
founded,  that  whenever  a  devisor  intended  to  irivo  a  less  interest 
in  any  part  of  his  real  est^ite,  than  he  had^  he  would  be  much 
more  carrot nl  to  malce  that  intent  manifest  from  the  language 
he  "would  use,  than  when  he  intended  to  de*  ise  his  whole 
mterest 

The  solicitude  generally  manifested  by  courts  to  protect  the 
mterest  of  heirs  at  law,  whenever  a  technical  objection  could  be 

made  available  for  that  purpose,  or  a  plausible  doubt'of  the  in- 
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tentioiL  of  the  testator  could  be  suggested,  has  piobably  caused 
,  the  statutory  piovision  to  be  made^  by  which  the  rights  of  hein 
as  such  aie  dWested  of  all  special  protectioD  and  preference.  I( 
roust,  therefore^  now  appear  from  -the  language  of  the  will,  that 
the  testator  had  the  interest  of  the  heirs  in  his  mind ;  and  that 
he  desijrnctl,  wlieti  duvibing  his  real  estate  to  another  than  his 
heirs,  that  the  remainder  of  his  estate  in  the  real  property  de- 
vised, alter  satisfying  the  particular  devise  of  less  than  his  whole 
interest,  should  >^o  to  his  heirs.  The  legal  presumption  is  that, 
when  a  testator  devij^es  kss  than  his  whole  interest,  he  knows 
tliat  the  law  gives  ttie  remainder  to  his  heira. 

In  the  wilt  beibre  us,  the  testator  first  directs  his  executors  to 
pay  all  his  just  debts;  and  then  devises  to  his  wile  all  his  real 
estate."  The  remainder  of  the  will  is  occupied  exclusively  in 
the  disposition  of  bis  personal  property.  There  is  nothing  in 
the  whole  will,  except  that  single  clanse,  that  shows  that  the 
tesUUui-  had  any  real  estate.  It  is  therefore  clear  tliat  the  testa- 
tor did  not  intend  to  give  any  directions  in  respect  to  any  inter- 
est in  his  real  estate  not  devised  to  his  wife.  In  regard  to  his 
personal  property  he  was  particular,  not  only  to  give  certain 
specific  portions  to  each  of  his  children,  and  the  remainder  to  be 
equally  divided  between  them;  but  he  directed  his  executors  to 
plaoe  at  interest  on  landed  security,  the  portions  of  his  personal 
property  bequeathed  to  his  two  married  daughters,  for  their  use 
during  their  lives,  and  after  their  deaths  to  be  equally  divided 
between  their  children.  This  shows  that  when  he  bequeathed 
an  interest  for  life  in  his  personal  property,  he  took  care  to  dis- 
pose of  the  remainder. 

The  clause  in  tlie  will  tiiut  has  occasioned  this  controversy  is 
this:  "  I  9;ive  and  bequeath  inito  rny  beloved  wife  Mary  all  my 
real  estate,  one  clock,  and  the  interest  of  live  hundred  dollars 
during  her  lifetime.^  The  plaintiff  contends  that  the  qualify 
ing  phrase  at  the  conclusion,  "durinir  her  lifetime,"  applies  to 
each  member  of  the  sentence,  and  ^ave  to  the  widow  only  a 
life  estate.  This  is  the  only  question  in  the  case.  It  cannot  be 
disputed  that  a  grammatical  construction  of  the  sentence  will 
nquire  us  to  determine  that  she  took  only  a  life  estate.  But  in 
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emainuig  wills  lo  dtseovor  the  true  intention  of  tettatOt%  ootiils 
aie  bound  to  disregaid  the  rules  of  gniQMnsr,  where  an  adhe- 
rence to  them  will  violate  the  meaning  of  the  testator.  A  very 
slight  aiieraiiori  of  this  sentence,  as  by  iuiroducing  the  word 
"  and"  before  "  one  clock,"  so  that  it  would  read  *'  I  give  lo  my 
beloved  wife  ail  my  real  estate,  and  one  clock  and  the  interest 
iMf  fire  hundred  dollars  during  her  natural  life n?id  then  the 
granunacieai  ooDstruction  would  give  her  a  iee,  Tbe  legal  co»> 
'  struetion  of  wills  should  not  depend  upon  a  mattet  of  so  Htde 
importance. 

In  rhe  V.  Martin,  (4  T.  R.  66,  6,)  Lord  Kenyon  8«ys, 
"  Courts  of  law,  in  construing  acts  of  parliament  and  deeds, 
must  read  tliein  with  such  stops  as  will  give  effect  to  the  wliole." 
AiKi  he  applies  the  rule  to  a  deed  of  settlement  where  the  lan- 
guage IS  this,  'Ho  the  use  of  all  nvA  every  child  or  chiidreO) 
equally,  share  and  share  alike,  to  hold  the  same,  if  moee  than 
one,  as  tenants  in  common,  and  not  as  joint  tenants^  and  if  but 
one  child,  then  to  such  only  child,  his  or  her  heirs  or  assigns 
forever.'*  The  question  was,  whether  the  children,  there  being 
several,  took  a  fee.  The  srrammatical  coasLruciiou  would  re- 
quire that  the  woidi>  of  limUaUou  at  the  close  of  the  sentence 
should  be  applied  to  the  imuiediately  next  preccduig  word, 
child.  If  so,  then  the  children  took  but  a  liiia  estate.  Still  the 
court  decided,  that  for  the  purpose  of  canying  out  the  intention 
of  the  parties  to  the  deed  of  settiecneet,  they  would  disr^gnid 
the  rules  of  grammar,  and  connect  tlie  wofdsof  inheritance  with 
the  words  child  or  children  in  another  part  of  the  sentence,  by 
readings:  the  intermediate  clause  as  in  a  parenthesis,  and  that  al- 
though it  read  "his  or  her,^  in  the  singular  number,  instead  of 
"his,  her  or  their."  This  is  a  much  stronger  instance  of  such 
disregard  of  grammatical  rules,  than  is  necessary  to  give  the 
widow  in  this  case  a  (ee.  If  instead  of  a  comma  after  the  wovd 
**  clock,"  there  should  be  put  a  colon,  then  the  words  during 
her  lifetime"  would  apply  tO'  the  interesl  of  the  money  ooly« 
From  the  perusal  of  the  whole  will,  I  cannot  resist  the  eoodu* 
sion,  that  the  testator  intended  that  his  wife  should  take  a  fee  in 
his  real  esutic  j  and  as  iL  docs  noi  appear  by  tlio  expre^  lerma 
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of  Ihe  win,  as  I  read  it^  nor  by  necessary  implicatioO|  that  the 
testator  intended  she  shonld  fake  an  estate  leas  than  a  fee,  that 

being  the  estate  he  had  in  the  premises,  I  think  she  look  a  fee, 
and  consequently  that  the  judgment  of  the  supreme  court  sUouid 
ho  affirmed. 

Spbnceb,  Senator.  The  chief  justice  of  the  supreme  court 
has  truly  said  that  the  grammatical  oonstmctton  of  the  language 
proves  the  claim  of  the  plaintiff and  he  cites  authorities  which 
well  sustain  him.  I  agree  also  with  the  chief  justice  that  "  we 
ratfst  seek  for  the  intention  of  the  testator  by  considering  the 
nature  of  the  subjects  which  he  had  in  his  mind,  as  well  as  the 
order  in  which  they  are  nienUoned."  No  one  can  deny  that  the 
nature  of  the  subjects  mentioned  equally  admits  of  a  qualified  as 
well  as  ni!  absolute  gift.  AH  my  real  estate,''  may  be  given  in 
&e  or  for  life ;  one  clock  may  be  given  absolutely  or  ior  life, 
and  the  interest  of  five  hundred  dollars"  may  be  given  for  a 
limited  period,  as  one  year,  or  for  life.  Indeed  it  seems  to  me 
that  if  the  interest  of  five  hundred  dollars  had  been  the  only 
subject  mentioned  in  this  clause  of  liic  wiil,  that  ks  true  inter- 
pretation, without  Ujc  wurds  "  during  her  lifetime, '  would  be 
that  it  was  so  long  payable,  and  not  for  any  shorter  period. 
These  qualifying  words  therefore  only  express  that  which,  with- 
out them,  the  law  would  imply  in  respect  to  this  subject 
Without  them  there  is  no  doubt  but  that  the  widow  would  have 
taken  a  ifoe  in  the  land,  and  an  abaolnte  title  to  the  dock.  If 
they  relate  to  these  subjects  also,  then  the  dturation  of  ber  title 
and  rijrht  is  the  same  ui  respect  to  all  the  subjects  mentioned  in 
this  clause  of  the  will.  This  it  seems  to  me  is  the  giainmatical, 
legal  and  natural  interpretation  of  the  langimgc  of  the  will. 
The  intent  of  the  testator  to  exclude  the  heir  must  be  clear  and 
manifest,  and  must  be  collected  from  the  language  employed 
and  not  from  copjectnre.  On  a  careful  perusal  of  the  wilt,  I 
have  been  unable  to  find  any  aueh  intention  expressed,  and  I  do 
not  feel  at  liberty  to  imply  such  intention  from  the  fact  that  the 
real  estate  is  no  where  else  mentioned  in  the  will,  and  that  the 
personal  estate  is  carefully  bequeathed.   If  we  are  at  liberty  to 
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indulge  In  conjeetnre  we  may  suppose  that  the  tettnlor  was  asl* 

isfied  to  allow  the  statute  regulatinof  descents  te  declare  the  equal 
risrhts  of  his  children.  Rut  we  arc  iiol  ilius  at  hbtTty.  Tha 
w;ll  o})eratcs  as  a  conveyance,  and  must  depend  upou  its  laii- 
gua£r<i  for  its  interpretaiion  and  ( tll  ct. 

This  case  may  not  he  free  from  doubt  and  difficulty ;  but  for 
this  very  reason  the  heirs  at  law  should  not  be  excluded,  and 
the  estate  should  be  allowed  to  descend  equally  to  them. 

The  Judgment  of  the  auprama  cooit  should,  in  my  opinion, 
be  roTeised,  and  jndgment  ahonld  be  given  for  the  plamtiff  upon 
the  special  wdiet 

Wriort,  Senator.  Upon  the  best  eonsidemtion  I  have  been 

enabled  to  s;\Ye  the  language?  of  this  will,  I  cannot  concur  in  the 
conclusion  of  the  supreme  court.  It  is  a  case  in  which  no  es- 
sential aid  or  help  can  be  derived  from  books  or  adjudged  cases ; 
and  in  general,  1  am  unwilliiiij;  to  sul)ject  the  intention  of  a  tes- 
tator, who  has  employed  plain  intelligible  words  to  express  such 
intention,  to  the  uncertain  test  of  adjudged  cases,  ahsing  upon^ 
different  language  and  attended  with  different  circumstanoes  in 
the  condition  and  property  of  the  testator.  When  the  courts 
have  passed  npon  the  meaning  of  particular  words  in  a  will, 
every  testator  Is  piesnmed  to  use  such  words  in  rsfiaience  to 
their  legal  signification ;  and  in  interpreting  the  language  of 
a  testator  who  has  employed  such  terms,  judges  and  courts, 
for  the  sake  of  liariiiany  and  security  in  the  disposition  of 
real  estate,  will  rigidly  adhere  to  the  adjudged  construction. 
But  to  attempt  to  seek  out  the  mind  of  a  man,  who  sits 
down  to  the  solemn  duty  of  making  a  disposition  of  his  own 
property,  by  resorting  to  the  judgment  of  a  court,  in  a  case  not 
precisely  parallel  in  all  its  laets  and  circumstances,  is  making 
the  intention  of  the  testator  sofcjeet  to  the  presumed  intention 
of  some  other  person.  The  intention  is  to  govern,  and  that  in- 
tention must  in  all  cases  when  the  language  is  unambiguous 
and  plain  be  gathered  fnm  the  will  itself.  The  j  udge  who  sila  In 
Judgment  upon  the  act  of  a  testator,  places  himself  in  the  posi- 
tion  and  circumstarces  of  such  testator,  so  far  as  his  written 
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deelaFation  will  enable  him  to  do  it ;  and  iiviii  fhen  it  it  a  lmsd> 
OU8  daty,  to  apeak  for,  and  over  again,  what  baa  been  aaid  yon 
before  by  the  dying  man.  In  thia  caae  the  whole  diffieolty  lies 

ill  giving  effect  to  the  concluding  words  of  the  sentence  in  this 
devise — during'  her  lifetime.''  iJo  iliey  apply  to  the  entire 
preceding  part  of  llie  devise,  or  must  they  be  limited  to  llie  last 
antecedent — the  interest  of  five  hundred  dollars  The  gram- 
matical cotistruction  of  the  sentence  admits  of  no  doubt — and  so 
the  learned  judge  admits  in  his  opinion.  It  dearly  makea  the 
woids  doling  her  lifetime,"  qualify  the  preceding  sentence^ 
and  embiacee  aA  well  the  real  ettaU  and  c/odb,  aa  the  inteiait 
of  the  Jhe  hundred  deUare,  It  may  not  be  uaoal  and  petfaaps 
may  be  regarded  aa  very  singolar,  that  a  man  flhonld  cnate  a 
lift  estate  in  a  clock.  Tel  I  am  not  at  liberty  to  aay  that  diia 
old  man  had  not  received  this  old  time-piece  from  his  venewble 
parent  and  that  he  regarded  it  ai;  a  ]jarL  and  parcel  of  thai  m- 
heritance  which  should  be  preserved  and  continued  in  his  family 
until  old  age  and  use  rendered  it  unfit  for  its  c  ustomary  resting 
place  behind  the  door,  and  that  he  was  wiilnig  to  con&de  this 
fiimily  relic  to  his  widow  while  she  aorvived  her  aged  compan- 
ioUf  and  then  it  ihould  again  senre  to  tick  away  anothar 
genemtkm  with  aoma  other  member  of  hia  lamily.  Thia  ia  not 
an  improbable  veiaion  of  the  teatator'b  thoi^hta  aa  he  included 
the  clock  in  the  deviie  to  hit  wifb.  And  bemg  entirely  reeoop 
dlable  with  hia  language,  as  to  the  real  estate  and  interest  money, 
it  can  be  adopted  without  doing  violence  to  either  hitention  or 
words.  Il  may  not  be  strictly  q  legal  prc^iUmption  that  every 
man  understands  granmiar,  as  it  certainly  is  not  true  that  every 
man  who  draws  a  will  or  writes  a  book,  does  frame  his  senten- 
eea  with  strict  grammatical  ticcuracy.  But  when  a  man  has  so 
OQoatcucied  a  sentence,  that  its  proper  interpretation  can  only  be 
satisfied  by  adopting  the  strict  grammatical  construction,  it  ia  a 
iiiir  and  juat  aaumption  that  ho  who  so  framed  hia  language  * 
well  understood  its  purport  and  efibot.  In  this  case  the  testator 
haa  employed  language  which,  in  its  gmmmatical  senae^  fully 
aoataina  the  idea  that  he  intended  togife  a  life  estala  to  h^  wife 
hi  both  hia  real  and  personal  estate;  and  we^  I  think,  should  aa^ 
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same  that  he  well  understood  the  force  of  the  language  employ- 
ed in  connection  with  ail  the  objects  of  his  houuty  to  his  wife. 

This  corisd  u<jtioii  is  also  in  acconlaiu  e  willi  a  just  and  equi- 
table ns  well  ns  humane  dispositiou  of  his  property.  He  was 
desirous  of  making  ample  provision  for  his  wife  during  her  life. 
She  was  to  enjoy  the  entire  i»e  and  profits  of  his  real  estate, 
nod  in  the  abeouse  of  any  evidence  as  toi  its  value,  I  assume  tlial 
aooh  yearly  use  tegether  with  the  intetest  of  five  hundred  dd- 
}m  annually  would  make  « liberal  provision  for  the  declining 
years  of  his  ag^  compan km.  He  bad  fire  children,  and  among 
them  were  three  daughters ;  two  were  aiairicd  and  <>u(i  single. 
To  these  he  devises  in  equal  portions  the  residvp  of  his  |X'tsoiial 
estate,  and  leaves  the  law  of  descents  to  dispose  of  the  real  estate 
after  the  death  of  his  wife — thereby  ultimately  securing  to  his 
entire  family,  an  equal  participation  in  bis  estate.  I  am  for  a 
fevenal  of  the  judgaMttt  of  the  snpronle  eoort 

Tah  ScROofiaovBiv,  Senator.  I  am  of  ^  opinion  that  by 

the  will,  an  estate  in  fee  absolute  was  given  to  the  wife,  in  the 
whole  of  the  real  estate.  The  considerations  which  bring  me 
to  this  conclusion  are  as  follows,  to  wit : 

First,  because,  while  there  is  an  unquestionable  and  clear 
ipnnt  or  devise  of  ^  all  the  real  estate"  of  the  testator,  in  the 
elaive  of  tlie  iBttnunent  above  quoted,  there  are  no  eipms 
terms  therein  declaring  or  indicating  an  intent  to  pass  any  estate 
or  ioletest  less  than  an  estats  in  fee;  nor  can  any  suoh  intent  be 
*^  neeessarily  implied  in*  the  terms  of  the  grant  (1  R.  S.  748» 
§  1.)  In  my  view,  the  words  "  during"  her  life,"  at  the  end  of 
the  clause,  have  reference  clearly  to  the  preceding  words,  and 
the  interest  of  live  liundred  dollars,"  and  to  those  only.  1  judge 
so,  first,  because,  if  we  disconnect  the  said  words  during  her 
life"  from  those  immediately  antecedent,  and  apply  them  to  the 
elaune  generally,  so  as  to  embrace  teal  estate,  dock,  and  inteiesl, 
we  must  soppose  the  testtttor  to  have  given  an  uncertain,  indefi- 
nite, and  unasoertainable  amount  of  interest,  which  bequest  of 
interest,  if  not  void  iil  law  for  tmcertainiy,  might  be  so  interpr^ 
ted  by  the  ext?cutors  of  the  estate,  or  by  the  courts,  as  to  be  rott* 
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deied  jnat  about  equiralent  to  do  bequest  of  intereBt  money  ot 
cash,  at  all.   And,  secondly,  because  I  think  the  punctuation, 

ur  graiiiiuaUeal  division,  of  t!ie  v/liole  clausL;  in  question,  very 
Strongly,  if  not  necessarily,  indicates  it  to  have  been  the  under- 
standing and  intent  of  the  testator,  that  the  bequest  for  life 
should  be  restrictive  only  as  to  such  interdst.  The  constniction 
contended  for  by  the  plaintiff  in  enor,  would  compel  na  to  in- 
terpret the  clause  under  considemtion  as  though  it  weie  thus 
writteni  to  wit:  '^I  give  and  bequeath  unto  my  beloved  wift^ 
Mary,  dtu  ing  her  lifetime,  all  my  real  estate,  one  dock,  and  the 
interest  of  five  hundred  dollars.''  Had  the  clause  been  thus  ex- 
pressed, we  might  have  conjectured,  lancied,  "guessed,"  as  toils 
meaning ;  but  by  no  possible  means,  either  from  any  thing  within 
or  without  tlie  will,  could  wo  have  at  all  satisfied  ourselves  as 
to  the  amount  of  interest  intended  to  be  bequeathed.  Ail  we 
should  have  been  able,  with  any  degree  of  confidence,  to  eay, 
would  be,  that  he  had  given  some  amount,  during  the  life 
of  the  widow.  Interest  Ibr  any,  even  a  moment  of  tkne^ 
would  have  satisfied  the  bequest  It  may  be  said,  that  the 
construction  contended  fur  by  the  defendant  in  error  may  be 
open  to  the  very  same  objection.  I  think  not.  By  an  un- 
prejudiced, impartial,  reasonable,  common  sense  interpretation 
of  the  language,  as  it  stands  in  the  will — "  the  interest  of  five 
hundred  dollars  during  her  lifetime** — ^would  give  nothing  moie 
or  less  than  the  annual  interest  upon  that  sum  for  life.  Tb» 
punctuation  of  the  clause  is  not,  it  ia  trae^  a  circumstance  or 
consideration  upon  which  alone  we  diould  base  an  interpretatien 
of  its  phraseology,  and  yet  I  think  some  importance  is  to  be  at- 
tached to  it,  in  this  instance.  The  j^rjiiled  copy  of  the  will,  as 
given  in  the  error  book,  siiows  five  commas  in  tiie  clause  under 
notice.  It  was  stated  by  counsel  upon  the  argument,  in  answer 
to  an  interrogatory  upon  this  point,  that  no  comma  is  found  in 
the  original  will  after  the  word  ^'doliars^'  in  the  last  line  of  the 
clause.  Now,  the  comma  is  designed  and  always  used  to  denote 
apatise  in  reading.  We  are  not  then  at  liberty  to  lead  the 
words  succeeding  the  last  comma  in  the  sentence  without  utter- 
ing them  as  it  were  in  a  single  breath.    Thus  reading  them,  I 
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am  satisfied  that  the  idea  conveyed  to  the  hearer  or  the  reader, 

would  be  precisely  the  same  as  though  the  testator  had  ampU* 

fied  his  lantjungo  by  saying,  "I  give  to  my  wife  all  my  real 
estate,  I  give  to  her  one  clock,  and  1  give  to  her  the  interest  of 
five  hundred  dollars  for  life." 

Second.  I  think  nn  estate  in  fee,  and  not  a  mere  life  estate, 
was  conveyed  by  the  will,  because  any  other  interpretation  of 
the  ({lattse  we  have  been  considering,  leaves  the  fee  of  the  real 
estate  undisposed  of.  Not  a  word  appears  in  the  instniment  re* 
tating  to  the  real  estate,  save  what  is  expressed  in  this  clause 
Is  it  reasonable  to  suppose  the  testator  would  have  disposed  of 
his  land  and  dwellings  for  liio,  aiid  have  descended  to  the  par 
ticulni  ity  of  disposing,  for  life  too,  as  the  plaitiliiTiu  error  iiisi^^is, 
of  his  clock,  and  the  interest  of  his  money,  and  yet  have  remained 
silent  as  to  the  nltirnate  and  more  important  disposition  of  the  fee 
itself,  of  all  his  real  estate  1  The  idea  is  not  to  be  entertained 
for  a  moment. 

In  the  third  and  last  place,  I  think  there  is  some  evidence  that 
the  testator  designed  to  convey  the  fee  to  his  wife,  in  the  ftet 

that  he  has  been  very  particular  and  cautious  not  only  to  dis- 
pose finally  and  forever  of  all  his  i)ersonal  estate,  but  has  also 
clothed  his  executors  with  full  powers  to  sell  the  same  for  the 
purposes  of  distribution  as  to  some  of  the  cbildien,  and  of  in- 
vestment as  to  others ;  ezcepdng,  however,  from  such  power 
of  sale,  all  personal  property  which  he  had  therein  before  willed 
away.  He  directs  the  portions  of  two  of  his  daughters  to  be 
placed  at  interest,  on  land  security,  for  their  use  during  life,  and 
after  death  to  be  equally  divided  between  their  children.  Two 
inquiries  suggest  themselves.  First:  "Would  the  testator,  in  the 
exercise  of  a  sound  judirmenf,  or  in  the  possession  of  a  sound 
luiiid,  be  thus  particular  and  minute  as  to  personal  property, 
and  yet  be  thus  indiflferent  or  careless  as  to  real  estate,  supposing 
a  life  estate  only  to  have  been  given  the  widow?  Second: 
Would  he  not  have  secured  the  property  of  the  two  daughters, 
which  he  directs  to  be  invested  upon  land  security,  by  charging 
it  upon  a  portion  of  his  own  real  estate,  had  he  supposed  he  was 
only  disposing  of  that  real  eisiale  iur  uud  during  the  life  of  his 
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-wife?  Th» fonner iaqttify^ I Mmwet in thta^gntlTO ;  thelatlN. 
iDtheiiffimiatiTtt. 

I  amofopifiiiMi  tiiat  the  jiH|g«ieQ|4^ 
hB  affirmed. 

On  the  question  beins:  put,  Shall  this  judgment  be  reversed?" 
tlie  members  of  the  court  voted  as  follows : 

For  reversal :  Senators  Barlow,  Folsom,  Hand,  Hard, 
Johnson,  J.  B.  Smith,  S.  Smitb,  i9p£HCjSJi,  Wssslsb, 

For  affirmance  :  The  President,  and  Senators  Beers, 
BuRNHAM,  Emmons,  Jones,  Porter,  Sanford,  Scovii., 
Talcott  and  Van  Schoonhoven — 10. 

Judgment  rerened. 


Stevens  vs*  Wilson  and  othe^. 

lliird  nelSon  offha  aotnblive  to  fHne^tOt  mad  faetori  9r  agents,  (Stat 
leaO,  jfc       iifcid>  Mmm  Ihttwiewlwited  with  the  powarton  ttogoodi 

-Mlidity  to  a  diwpoijfioD  HwrMf  ft*  QN)Mf  adreneed,  does  not  protect  a  partj  wlw 
lias  made  advancee  OD foods  to  a  ftolor,  wsiik  « Jblelv<C4^!f «  Itel  At  iMt  mt  ikt 
mmero/  tkegoodt. 

On  error  from  tlie  supreme  court.  Wilson  and  the  otlier  de- 
fendants in  error  brought  replevin  agauist  Stevens,  in  the  supe- 
rior Goart  of  the  city  of  New- York,  for  a  quantity  of  feaihert. 
Verdict  and  judgment  lor  the  plaintiffs ;  which  judgment  was 
affirmed  oo  enor  in  the  supreme  court.  For  a  statement  of  the 
fiicts  and  the  opinion  of  the  court,  see  6  £fi2{,  619.  The  ques* 
tion  in  the  eaae  was,  whether  the  defendant,  who  had  made 
advances  upon  the  feathers  to  one  Colgate,  the  platntiffi*  factor, 
with  knowledge  that  he  was  not  the  owner  of  the  property ^  was 
entitled  lu  huld  it  for  such  advai}ces. 
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A*  Crist,  ibr  the  plaintiff  in 

S.  A.  Foolf  for  the  deleuduiiis  m  error. 

The  Chancellor.  Upon  the  charge  of  the  judge  the  jury 
must  have  decided  tliat  the  goods  did  not  heloug^  to  Colgate,  the 
factor  or  agent  of  the  defendants  in  erjror,  but  were  in  his  hands 
for  sale  as  the  factor  of  the  real  owners.  And  I  thinjk  the  jtidge 
who  tried  Ae  cause,  as  well  as  the  snprem^  conrt,  wns  right  in 
snppostng  tliat  the  act  of  1830,  for  the  amendment  of  the 
law  relative  to  principals  and  factors  or  agents,  (1  R.  S.  762,  tit. 
6  of  2d  ed.)  does  not  authorize  the  ageut  or  factor  for  the  pur- 
poses of  sale,  to  i^ledire  the  ^oods  to  a  person  who  knows  the  . 
character  in  which  the  pledgor  holds  the  same.  Mr.  Justice  * 
BronsoD,  who  delivered  the  opinion  of  the  supreme  court  in  this 
ease,  has  correctly  stated  the  rale  of  the  qonunnnJawi  that  an 
agent  or  ihctor,  intrusted  with  the  goods  of  his  pdncipal  to  sell, 
oould  not  pledge  the  same  so  as  to  aothoruse  the  pledgee  to  hold 
them  for  advances  made  thereon  to  the  (actor  or  agent,  eyen  If 
he  supposed  the  latter  to  be  the  real  owner  of  the  goods.  (/*«^J 
crsoti  V.  Tash^  2  >Siratis-c,  1173 ;  Danbigny  v.  Duvalj  5  T.  R. 

U4.)    Even  where  the  principal  had  drawn  upon  the  factor  in,,:^/?''^ 
anticipation  of  the  sale  of  the  goods,  it  was  held  in  the  cases 
F^Ming  V.  Kf/mevy  (2  Brod.  ^*  Bing,  639,)  and  Oraham 
DyMer,  (6  Maule  ^  JSeL  1,)  that  the  factor  was  not  authorized 
to  pledge  the  goods.  In  this  last  case^  Mr.  Justice  Abbott,  after- 
words  Lord  Chief  Justice  Tenterden,  said  it  had  been  established 
by  many  decisions,  and  might  be  considered  as  a  settled  prin- 
ciple  of  law,  that  a  factor  could  iiot  pledge  so  as  to  transfer  his 
lien  to  the  pawnee.    This  rule  of  the  common  law  wns  i'ounded 
up>on  the  principle  that  he  who  deals  with  one  acting  ex  man- 
daiOy  can  obtain  from  him  no  better  or  different  title  than  that 
which  his  mandate  authorizes  him  to  give. 

The  statute  4  Geo.  4,  cA.  83,  passed  in  July,  1823,  altered  the 
eofnmon  law  rule  in  England  In  this  respect,  as  to  persons  deal- 
In^  with  the  consignees  of  &etors  entrusted  with  goods'lbr  the 
purpose  of  sale,  so  &r  as  to  protect  the  rights  of  the  pledgee  to 
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Che  extent  of  the  advances  he  had  made,  or  the  liabilities  he  had 
inclined,  up6n  the  faith  of  the  pledge  and  the  supposition  that 
the  nominal  consignor,  the  factor,  was  the  owner  of  the  goods. 
But  this  statute  contained  an '^press  exception  of  cases  where 
the  consignee  vras  aware  of  the*  fact  that  the  nommal  consignor 
was  not  the  real  owner  of  the  goods.  It  also  contained  a  pro- 
.  vision  that  the  deposite  or  pledge  of  goods  by  the  consignee 
thereof  should  give  to  the  person  with  whom  they  were  depos- 
ited or  pledged  tlie  same  right,  and  ho  oilier,  that  the  crnsiLM]('c 
himself  possessed.  The  provisions  of  that  act  appear  to  have 
been  confined  to  consignees  of  goods,  and  persons  dealing  with 
them,  where  the  consignees  supposed  the  consignors  were  the 
ml  owners  of  such  goods,  when  in  fict  such  consignors  had 
only  been  entrusted  with  (h^  goods  for  the  purpoee  of  sale.  The 
first  section  of  the  act  of  6  G^co.  ^  e&.  94,  passed  about  two  years 
afterwards,  contained  but  a  very  slight  modification  of  the  pre- 
Tious  act,  80  as  to  protect  the  consignee^ithom  notice,  and 
others  dealing  willi  him,  before  they  had  notice  that  the  jxrson  in 
whose  name  goods  were  shipped,  with  tlie  assent  of  the  owner, 
Avas  not  liimsclf  llie  real  owner.  But  the  second  section  of  that 
act  extended  the  protection  to  persons  dcalinsr  vviih  an  agent  or 
factor  who  had  in  his  possession  documentary  evidence  showing 
him  prima  facie  to  be  the  owner  of  the  goods,  and  where  the 
peraKvns  so  dealing  with  him  weie  igniaant  o.f,hii.  fiduciary  .char- 
acter, and  had  bought  the  goods  or  advanced  mon^lnrlSei^ 
tiable  securities  upon  the  deposit  or  pledge  of  the  goods  and 
upon  the  fiiith  of  such  prima  fad9  evidence  of  ownership.  The 
third  iseetion  declared  that  persons  taking  such  goods  in  deposit 
or  pledge  for  an  antecedent  debt,  even  without  notice  of  the 
fiduciary  character  of  the  agent  or  factor  having  in  his  possession 
sucli  prima  facie  evidence  of  ownership,  should  acquire  no  other 
riglit  or  interest  therein,  as  against  the  owner,  than  tlic  agent  or 
fiictor  himself  possessed  ;  but  might  acquire,  possess  and  enforce 
the  right  to  that  extent.  And  the  fifth  section  expressly  author- 
ized the  taking  of  such  goods  in  pledge  from  the  agent,  or  bro- 
ker, having  such  prima /<icte  evidence  of  title,  even  with  notios 
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of  his  fiduciary  character ;  but  the  pledgee  was  only  to  obtain 
such  right  or  interest  tlierein  as  the  pledgor  hinnsclf  })osscss(^. 

Our  act  relative  to  principals  and, factors  or  agents,  in  the 
firsT  and  second  sections,  protects  consignees  of  merchandise 
shipped  in  the  name  of  a  person  who  is  pot  the  real  owner, 
wheBB  they  are  ignorant  of  tlie  fiict  that  such  consignor  is  not 
theowDfiL—  The  third  section  then  provides  that  Every  factor 
or  other  agent  entrusted  with  the  possession  of  any  bill  of  lading, 
cnstom  house  permit,  or  warehonse-keeper^  receipt  for  the  de- 
livery of  any  snch  merchandise,  and  every  such  factor  or  agent, 
not  having  the  documentary  evidence  of  title,  who  shall  be  en- 
trusted with  the  possession  of  any  merchaiuli.se  for  the  purposes 
of  s<ile,  or  as  n  sccnrity  for  any  advances  to  be  made  or  obtained 
thereon,  sfiall  be  deenit'd  lo  be  the  true  owner  thereof,  so  far  as 
to  give  validity  to  any  contract  made  by  snch  agent  with  any 
other  person  for  the  sale  or  disposition  of  tlie  whole  or  any  part 
of  such  merchandise,  for  any  money  advanced,  or  negotiable  in- 
strument or  other  obligation  in  writing  given  by  such  other 
person  upon  the  faith  thereof.**  (1 R  S,  762,  iU.  5,  §3,  of2ded*) 
It  is  perfectly  evident  from  the  whole  of  this  section,  taken  in 
connection  with  the  second  section  and  the  previous  law  upon 
the  subject,  that  the  words,  Me  faith  thereof,  refer  to  the 
ovvnrTship  of  the  goods;  so  as  to  protect  the  purchaser,  or 
pled'jee,  who  has  advanced  his  n)oncy  or  given  his  negotiable 
note  or  acceptance  or  other  written  obligation,  upon  the  faith  or' 
belief  of  the  fact  that  the  person  with  whom  he  dealt  was  the 
real  owner  of  the  property.  Any  other  construction  of  the  stat- 
ute would  do  great  injustice  to  the  legislature  who  passed  the 
act  of  1830.  For  it  would  authoriase  the  agent  or  factor  to  com* 
mit  a  fraud  upon  his  principal,  with  the  connivance  of  the  pur- 
chaser or  pledgee  who  had  notice  of  the  fiduciary  character  of 
the  vendor  or  pledgor.  It  would  also  be  in  direct  conflict  with 
the  seventh  section  of  the  same  statute,  which  makes  such  a 
fraud  ail  ludiclable  otfence,  not  only  asfninst  the  agent  or  fac- 
tor, but  also  against  every  person  who  shall  knowingly  coimive 
with  or  aid  him  in  the  commission  of  the  fraud. 

Our  statute  does  not,  as  in  the  Mih  section  of  the  6  Cifeo.  4, 
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ek*  94f  authorize  the  agent  or  fiietor  to  pledge  the  goods  of  hit 
principal  to  the  extent  of  hie  lien,  to  persona  who  are  aware  of 
j  his  fiduciary  character  and  without  any  authority  for  that  pur- 
pose from  his  principal.  But  even  under  the  British  statute  it 
has  been  held  that  a  mere  liability  of  the  a^ent  or  factor,  upon 
acceptances  for  his  principal,  is  not  sufficient  to  give  such  agent 
or  factor  a  lien  which  will  autliorize  him  to  pledge  the  ^oods  to 
a  third  person  without  the  consent  of  his  principal.  In  Fletcher 
v«  £bath,  (7  Barn.  ^  Crata.  617,)  and  Blandjf  y,  AUan,  {Dan- 
son  Lhyift  M&rc  Cos,  22^)  the  fiictor  was  under  acceptances 
for  his  principal  at  the  time  he  pledged  the  goods  for  advances 
thereon,  but  which  acceptances  the  principal  afterwards  duly 
j»id  or  providt'd  for.  And  it  was  held  that  the  pledgee  could 
no:  In  Id  ihen^oods  to  the  amount  of  the  acceptances  for  which 
the  factor  was  liable  at  the  time  the  goods  were  pledged,  bui 
which  he  was  not  afterwards  compelled  to  pay« 

Hera  the  judge  who  tried  the  cause  not  only  gave  to  the  de- 
tedant  in  the  court  below  all  his  legal  rights,  but  protected  him 
so  far  as  any  equity  existed  as  between  the  factor  and  his  prin- 
cipals^ if  not  much  further.  I  therefore  think  the  judgment  of 
the  supreme  court  should  be  affirmed. 

LoTT,  Senator.  By  tlie  verdict  of  the  jury  in  this  case  it  is 
established,  1st.  Tliat  tiie  advances  made  by  the  defendant  be- 
low to  Crolgote  the  iactor,  were  made  with  the  knowledge  that 
he  was  not  the  owner  of  the  goods  pledged.  2d.  That  the  de* 
ftodant  hss  been  credited  not  only  with  all  such  advances  as 
were  applied  by  Colgate  to  the  use  or  for  the  benefit  of  the  plain- 
tt^  his  principals,  but  also  to  the  extent  of  the  fiictor>  right  or 
interest,  by  way  of  lien,  in  the  goods.  The  broad  iiuo>tion  is 
therefore  presented  whether  a  factor,  havuijj  no  lien  ou  or  other 
personal  interest  in  the  p:oods  of  his  principal,  is  authorized  by 
our  law  to  pledge  or  deposit  the  same  for  advances  made  to  him- 
self, for  his  individual  use  and  benefit,  by  a  pecson  ^o  knows 
that  he  holds  them  as  fiictor  merely  and  not  as  owner. 

It  was  a  well  settled  rule  of  the  common  law,  that  a  factor  hod 
DO  authority  to  pledge  the  property  of  his  priucipal  for  his  own 
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debt,  either  by  an  actual  deposit  tliereof  with  the  pviwiiee,  or  by 
placing  in  liis  hands  the  bill  of  lading  or  other  indicia  of  own- 
ership; and  the  rule  appears  to  have  l  eeii  enforced  with  equal 
stringency  in  cases  where  advaoces  had  beeo  made  either  to 
pa]r  the  duties  chargeable  on  such  floods,  or  for  some  other  pur- 
pose connected  with  the  nle  thereof,  and  indeed  when  they 
had  been  made  to  meet  bills  dmwn  by  the  principal  on  the  fin* 
tor,  Ibr  tho  whole  or  part  of  the  price  of  the  goods  pledged ;  at 
least  if  the  pawnee  knew  or  had  the  means  of  knowing  that  he 
was  tlc-aliiiL^  Willi  n  factor  and  not  with  the  principal,  (liusseil 
en  Facials  and  Brokers,  IIC)  to  122,  and  cases  cited.) 

The  expediency  of  this  rule  was  doubted  by  judges,  and  in 
the  mercantile  community  it  was  cotxsAdeced  a  matter  of  superior 
justice  and  wisdom  that  a  foctor  or  eommeicial  agent  who  waa 
tntmsted  with  the  apparent  evidence  of  ownership  of  the  prop- 
erty should  he  deemed  the  true  owner  in  rea^wct  to  third  persons 
dealing  with  him  fairly^  in  the  course  e-business,  as  purohasen 
or  rnort  L  ii^ees,  and  in  ignorance  of  his  real  character.  The  at- 
tentiuii  uf  ]);srliament  was  fmally  given  to  the  subject,  and  aa 
Oct  was  passed,  in  1S23,  (4  Geo.  4,  ch.  83,)  modifying  to  a  great 
extent  this  rule  of  the  common  law.  Bnt  not  proving  adequate 
to  the  object  intended,  a  further  act  was  passed,  in  18^(6  6^ea 
4»  eh,  94,)  conferring  the  power  on  the  factor,  among  other 
things,  to  pledp^e  the  property  of  his  pvinotpal  by  depositing  the 
goods  or  the  evidence  of  title  in  the  hands  of  the  pledgee  when 
he  made  advances  to  the  factor  on  the  fiuth  of  such  deposit, 
without  notice  of  his  being  factor ;  and  also  protecting  the  rights 
of  the  plcdtj^ec,  when  he  knew  he  was  dealing  wiih  an  agent,  to 
the  extent  of  the  lien  which  he  himself  could  have  enforced  at 
the  time  of  the  pledge. 

A  statute,  similar  in  its  general  objects,  was  passed  by  our 
legislature  in  1830.  {Lavta  of  1830,  di,  179,  p.  203.)  By  the 
third  section  of  this  act  it  is  provided  that  every  &ctor  or  other 
ngent  intrusted  with  the  possession  of  any  bill  of  lading,  costom- 
iioiise  permit,  or  warehouse-keeper's  receipt  for  the  delivery  d 
any  such  merchandise,  and  every  such  factor  or  agent  not 
having  the  documentary  evidence  of  title  who  shall  be  intrusted 
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with  the  poMC anion  of  any  merchandise  for  the  purpose  of  sale^ 
or  as  a  aecnrity  for  any  advances  to  be  made  or  obtained  there* 
on,  shall  be  deemed  to  be  the  tme  owner  thereof  so  far  as  to 
give  validity  to  any  contract  made  by  such  agent  with  any  other 
person,  for  the  sale  or  disposition  of  the  whole  or  any  part  of  such 
merchandise,  for  any  money  advanced  or  negotiable  instrument 
or  other  obligation  in  writing  given  by  such  other  person'  on 
the  Hiith  thereof."  There  is  nothing  iu  this  section  wiucli,  m  my 
judgment,  countenances  the  idea  that  a  factor  can  misapply  the 
property  intrusted  to  his  possession,  and  confer  on  a  party  who 
is  privy  to  such  misapplication,  a  right  by  purchase  or  pledge, 
superior  to  the  rights  of  the  tme  owner.  As  a  general  rule,  the 
rightfui  owner  of  property  is  entitled  to  recover  it  iirom  any  per- 
son in  whose  possession  it  may  be,  whether  obtained  by  the 
latter  under  color  of  purchase  or  otherwise.  This,  strictly  ap- 
plied, was  calculated  to  lead  to  embarrassments,  and  fetter  com- 
mercial dealings.  Possession  is  prima  fade  evidence  of  title; 
and  when  goods  are  intrusted  by  the  real  owner  with  an  agent 
for  the  pnrposes  of  sale  or  security,  ii  is  consistent  with  justice 
and  equitable  principles  that  a  party  should  be  protecttd  who, 
on  the  laith  of  such  possession,  makes  a  purchase  of  the  goods 
or  an  advance  or  loan  tliereon.  It  was  doubtless  with  a  view- 
to  this  salutary  object,  that  the  statutory  provision  above  recited 
was  made.  It  certainly  could  not  have  been  the  intention  of  the 
l^slature  to  divest  the  actual  owner  of  his  property  in  cases 
where  a  party  dealing  with  an  agent,  in  fraud  of  the  rights  of 
his  principal,  acquires  the  possession.  Even  in  the  case  of  ne- 
gotiable paper,  where  possession  is  evidence  of  ownership,  it  is 
held  that  a  transfer,  in  derogation  of  the  rifi^ht  of  the  true  owner, 
is  un;n  I) lable  unless  it  is  received  fairly  and  bona  fide,  in  the 
usual  course  of  business,  and  for  a  valuable  consideration. 
{Stalker  V.  McDonald,  0  i////,  93.)  The  statute  was  designed  to 
facilitate  commercial  transactions,  by  protectinj;  persons  trading 
and  transacting  business  with  agents  in  the  fair  and  ordinary 
course  of  business,  but  not  to  legalize  a  fraudulent  violation  of 
duty.  Indeed  if  the  same  ntle  of  construction  were  to  be  applied 
to  onr  statute,  which  has  prevailed  in  England,  in  reference  to 
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their  law  above  lefened  to,  it  may  be  questionable  whether  a  fac- 
tor intrusted  with  the  posseesion  of  merchandise  fiir  the  purpose 
of  sale  only,  but  not  having  the  doeumoitary  evidence  of  title, 

can  make  a  valid  pledge.  The  possession  of  the  evidences  of 
title  therein  specified  appears  to  be  sufficient  to  warrant  eiiJicr  a 
purchase  or  an  advance  ;  but  when  the  dealing  is  based  on  the 
possession  of  the  goods  only,  it  is  not  clear  that  the  same  rule 
would  be  applicable.  {See  Russell  on  Faclors  and  Agents^ 
125.) 

If  we  look  at  the  occasion  and  the  history  of  the  paa^ge  of 
the  law  of  1830, 1  think  the  legislature  will  not.  be  considered 
chai^ble  with  the  injustice  of  declaring  that  an  agent,  by  a 
breach  of  duty  and  in  violation  of  good  faith,  can  confer  cm  a 
privy  to  the  fraudulent  transaction  a  riglit  to  the  property  of  his 
principal  paramount  to  that  of  the  owner  himself.  It  was  pass- 
ed  on  the  petition  of  sundry  merchants  and  others  in  the  city  of 
New- York,  representing^  that  the  rule  of  the  connnercinl  \\\\v 
invalidating  all  pledges  by  factors  of  the  goods  or  properly  of 
their  principals,  "even  wliere  the  lender  advanced  his  money  in 
ignorance  that  the  goods  were  held  on  consignment,"  was  in 
their  opinion  unjust  and  impolitic ;  and  in  urging  the  propriety 
of  its  passage  they  expressly  disclaim  the  wish  of  pxotecting 
agents  in  the  misapplication  of  goods  intrusted  to  them,  and 
suggest  a  penal  remedy  to  prevent  it.  A.  report  was  made  fa 
vorable  to  the  general  objects  contemplated  by  the  petitionersj 
but  not,  in  my  opinion,  aflbrding  any  pretext  of  right  in  the  fee- 
tor  to  deal  with  the  property  intrusted  to  him  as  his  own  abso- 
lutely, i^enaiv  Uoc.  of  1830,  vol  1,  Nos.  46  and  55.)  The 
leiri'^Iature,  by  §  7  of  the  act  in  question,  made  it  a  njisdemeanor 
not  only  in  a  factor  or  agent  to  apply  to  bis  own  mo  goods  and 
merchandise  intrusted  to  him,  but  also  in  every  |)erson  conni> 
ving  with,  or  aiding  or  assisting  him  in  such  fraudulent  misap- 
plication. 

I  think  it  clear,  therefore,  that  it  was  not  their  intention  by 
the  third  section  above  cited,  to  legalize  what  is,  by  the  seventh, 
declared  to  be  a  misdemeanor  punishable  by  fine  and  imprison- 
ment Full  efl^t  and  operation  can  be  given  to  the  law  and  to 
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the  tetnu^  ''on  the  f&ith  ibeteotp  particularly  relied  on  by  Ihft 
plaintiff  in  error,  by  protocting  those  who  bona  JtdB  contract  with 
a  &ctor  or  agent,  as  owner,  on  the  fetth  of  the  possession  of  the 

goods  intrusted  to  him,  or  the  documentary  evidence  of  the  title 
ihereU)  specified  in  the  act.  Such  a  construction  will,  I  am  sat- 
isfied, carry  out  all  tlic  objects  contemplaled  by  the  lawmakers 
at  tlie  time  of  iu  passage.  If  it  is  not  siiOicicntiy  compreiien- 
sire,  it  is  the  province  of  the  legislature  to  apply  the  remedy,  as 
was  done  in  England  by  the  act  of  1842 ;  (5  ^  6  Vkt.  c.  39 ;} 
but  the  courts  cannot  extend  its  provisions* 

Entertaining  these  viewsy  I  am  of  opinion  that  the  judgmeat 
of  the  supreme  court  shoidd  be  affirmed. 

Johnson,  Senator.    It  is  unnecessary  to  consider  tlie  matters 
of  fact  submitted  by  the  judge  to  the  jury,    in  point  of  law  he 
instructed  ihem  "  that  Uic  case  involved  questions  as  to  the  pow 
er  of  the  factor  under  existing  laws,  over  the  goods  of  his  princi- 
pal. That  the  goods  in  question  were  sent  by  the  plaintiflb  to 
Charles  Colgate,  the  iactor,  lor  sde^  and  to  account  for  the  pro- 
ceeds ;  and  that  the  same  were  placed  by  Colgate  in  the  bands 
of  the  defendant  for  sale,  who  made  advances  to  him,> Colgate, 
upon  them.    That  under  the  former  laws,  the  factor  could  not 
mortgage  or  jjledge  his  principal's  goods  for  advances  to  hiin 
upon  them.   But  that  the  statute  of  1830,  had  in  some  respects 
changed  the  rule ;  that  by  the  third  section  of  that  statute,  a  Vic- 
tor intrusted  with  the  possessbn  of  merchandise  for  the  purpose 
of  sale,  is  deemed  to  be  the  true  owner  thereof,  so  far  as  to  give 
validity  to  eontraets  made  by  him  with  other  persons  &r  the  sale 
or  disposition  of  such  merchandise  for  money  advanced,  or  ne* 
gotiable  instruments,  or  other  obligations  in  writing,  given  by 
such  person  on  tlie  faith  thereof.    Ami  tliat  by  another  5rctioii  of 
the  act,  a  person  wlio  accepts  or  takes  any  nierchand  i>r  hi  deposit 
from  such  factor,  as  a  security  for  an  antecedent  debt,  ac- 
quires thereby,  and  may  enforce  no  other  or  greater  right  or  in- 
terest in  such  merchandise,  than  the  factor  had  therein,  or  might 
enforce  at  the  time  of  such  deposit.  That  these  provisions  of 
ttie  statute  did  not  authoriae  or  empower  the  fibctor  to  pledge 
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deposit  or  place  the  goods  of  his  principal,  in  whicli  he  has  no 
tighter  interest  of  his  own,  with  a  person  who  knew  iiiiu  to 
oold  and  jx>ssess  the  goods  as  factor,  nnd  not  as  owner,  for  ad- 
vances made  by  such  person  to  him  for  his  use,  upon  the  same. 
And  that  the  statute  did  not  enable  or  entitle  him  with  whom 
««ch  goods  aie  under  such  circamstances  pledged,  deposited,  or 
placed  by  a  factor  having  a  right  or  interest  in  them,  for  advan* 
ces  thereon,  or  otherwise^  to  retain  the  same  against  the  princi- 
pal for  any  advances  to  the  factor,  to  any  amount  beyond  the 
right  or  interest  of  the  factor  therein."  By  rcferciice  to  the  thud 
and  fonrth  sections  of  the  act  of  1S30,  it  will  be  seen  that  the 
persons  mentioned,  who  may  deal  with  the  factor  or  aj^ent,  are 
entirely  ditferent.  The  third  section  speaks  of  contracts  made 
by  such  agent  with  any  other  person  for  tlie  sale  or  disposition 
of  the  whole  or  any  part  of  the  merchandise,  while  the  fourth 
section  mentions  such  persons  as  may  accept  or  take  such 
merchandise  tn  deposit  from  the  agent.  The  allusion,  there- 
fore>  to  the  fourth  section,  by  the  learned  judge  who  tried  the 
cause,  was  wholly  unnecessary  for  the  [>ujpose  of  determining 
the  true  situation  of  the  goods  in  this  case.  The  defendant  was 
not  a  depositary  of  the  merchandiae.  He  received  it  of  Colgate, 
the  factor,  to  sell,  and  to  hold  it  as  an  indemnity  for  advances  to 
be  made.  Equally  wrong  was  the  charge  of  the  judge  to  the 
jury,  that  the  statute  does  not  enable  or  entitle  the  person  with 
whom  the  goods  are,  under  such  circumstances,  pledged, 
by  a  factor  having-  a  right  or  interest  in  them,  to  retain  the  same 
against  the  juiiicipal  for  any  advances  to  the  facU  r,  to  any 
amount  beyond  tlie  right  or  interest  of  the  factor  tl)ercui, "  un- 
less the  construction  given  to  that  section  by  the  supreme  court 
be  correct.  That  court,  speaking  of  the  language  of  the  third 
section,  declare  that  in  strict  grammatical  construction,  tha 
words  'on  the  faith  thereof,'  may  refer  to  '  merchandise' as  th» 
last  antecedent ;  but  in  point  of  good  sense,  as  well  as  good 
morals,  the  reference  is  to  the  words  'diatl  be  decreed  to  be  th% 
true  owner  thereof  The  obvious  meaning  is,  that  the  iactor 
or  other  n<rent,  who  has  been  intrusted  with  certain  documenta- 
ry evidence  of  title,  or  with  the  possession  and  ostensible  OWtt- 
YoL.  61 
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eisbip  of  the  property,  shall  be  deemed  (he  true  owner,  so  far  <■ 
Aell  be  iieeeseaTf  to  fnrotect  those  who  have  dealt  with  him 
*«pon  the  feith  thereof;*  that  is,  upon  the  faith  induced  by  the 

usual  indicia  of  title,  that  ha  was  the  true  owner  of  the  prop- 
erty."   I  apprehend  the  ingenious  trjiistnu  tioji  ^iven  to  the 
words  "  on  the  iliilh  thereof,"  by  the  le;iriicil  justice  who  ffave 
the  opinion  of  the  supreme  court,  cannot,  without  doing  violence 
to  the  English  language,  and  without  a  wide  departure  from  the 
intentioQ  of  the  legislatare^  be  meintaiiied.   The  very  object  of 
the  statafe  was  to  change  the  oommon  law  nile  in  relation  to 
the  rights  of  those  dealing  with  faetors  and  agents.'  This  is  ap- 
parent, upon  referring  to  the  petition  to  the  legislatore  npon  this 
sttbject.  (Senate  Doc*  far  1830,  vol,  1,  Pk.  4Q.)  The  report  of 
the  committee  at  some  length  reviews  the  comnoon  law  rule, 
designating  its  objects,  and  adverts  to  the  '  factors'"  act,  (6  Geo. 
4.  ch.  94,)  to  sli  nv  that  even  in  England  a  great  chann-e  from  the 
old  rule  had  been  made.    The  remonstrance  presented  from  the 
city  of  Albany  by  a  numerous  and  respectable  class  of  mer 
chants,  particularly  pointed  out  the  third  section  of  the  bill  le- 
ported  by  the  committee,  m  highly  objectionable.   "  The  third 
section  of  the  bill,*  say  these  remonstrants,  **  will  make  the  na 
ked  possession  of  a  bill  of  lading,  custom-house  permit,  or  ware- 
house-keeper's receipt  for  goods,  evidence  of  actual  ownership 
in  the  possessor,  so  as  to  authorize  him  to  dispose  thereof  to  his 
own  use,  even  in  case  he  obtains  such  possession  feloniously  or 
by  fraudulent  means,  without  llie  kuowledi^^e  or  consent  of  the 
person  to  whom  they  belong,"    {Doc.  Nn.  105.)    It  cannot  be 
said,  but  that  the  committee  which  reported  the  bill,  and  the 
legislature  which  passed  it,  had  before  them  the  British  act,  and 
the  opinion  of  eminent  merchants  as  to  the  effect  of  this  third 
section.  Surely,  if  the  legislature  had  intended  to  have  saved 
the  rights  of  the  real  owner,  when  the  person  contracting  with 
the  iactor  should  know  liiat  he  was  not  the  true  owner,  it  was 
most  unfortunate  in  the  selection  of  words  to  convey  that  idea. 
If  (he  committee  were  at  a  loss  what  words  to  use  in  such  a  case^ 
and  \\  (  13  desirous  of  efTecting  the  change  which  the  British  act 
imd  made,  they  could  have  copied  the  proviso  used  m  liie  .seco&d 
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■MtfoR  of  that  Statute,  esp^ially  as  they  had  adopted  its  phraseol' 
osy  in  mobi  odicr  respects.  The  second  section  of  the  act  of  6  Geo, 
iych,  94,  reads  as  follows:  "All  porsofis  intrusted  with  tfie  pos- 
session of  bills  of  lading,  India  wairauts,  dock  warrants,  ware- 
house-keepers' certificates,  wharfingers'  certificates,  aod  warrants 
or  orders  ibr  the  delivery  of  goods,  chaU  be  deemed  to  fas  tibe 
tme  owners  of  Ihe  goods,  so  far  as  (o  give  validity  to  oontniels 
for  Ihe  sale  or  dispositioo  of  such  goods,  er  /or  the  iepont  sr 
pledge  thereof^  upon  the  fiilch  of  such  several  docnmeDts ;  pre- 
videdlhvX  the  parties  have  no  notice  that  the  persons  so  intrust- 
ed are  not  tiie  h  ue  owners."    It  will  be  seen  that  this  section 
does  not  include  persons  intrusted  with  the  j)Ossession  of  e^oods 
or  merchandise  fox  the  purpose  of  sale,  but  confines  iis  operation 
to  those  having  the  docamentary  evidence  of  title.   The  faith, 
thecefors,  of  the  person  who  contracts  with  the  fiictor  is  {iredi- 
cated  only  upon  the  several  documents.  Can  there  be  a  donbt 
tbeo,  b«t  oar  Icgislatnie  iDteaded  such  foiA  to  apply  not  only 
to  the  docomentary  evidence  of  title,  bat  to  the  goads  or  mer- 
chandise in  possession  of  thu  factor  for  the  purjwse  of  sale,  or  as 
a  security  for  advances?    Comparing  these  two  acts,  the  En- 
glish and  our  own,  and  I  apprehend  that  the  words  "upon  the 
fiiith  th'^reof'  can  apply  to  ae  other  aolecedent  than  "  merchan- 
dised  Mr.  Justice  Bronson,  in  his  opinion,  thought  the  iegida* 
tare  could  not  have  intended  to  enable  the  iaotor  Co  coramk  a 
fraud  upon  his  principal,  by  obtaining  advances  upon  the  goods 
for  his  own  purposes,  where  the  person  making  the  advances 
knew  that  he  was  not  dealing:  ^ith  the  true  owner.   It  is  true, 
the  leflfislature,  especially  by  the  seventh  section,  provided  for 
the  fraudulent  conduct  of  tlie  factor  or  at^'-ent,  and  those  conspir- 
ing with  him  to  commit  such  fraud.    They,  however,  by  omit- 
tmg  «  provision  &x  the  pomshment  of  the  factor  in  a  case  like 
Che  one  nndsr  consideiatioB,  saw  fit  nol  to  dassify  it  among  the 
fr«iKi«lent  acts  of  the  agent,  but  intsndisd  it  as  the  snljoct  of 
contract  between  him  and  the  principal.  If  the  fiictor,  coolrary 
to  instructions,  places  the  goods  intrusted  to  him  in  the  hands 
of  a  third  person  for  sale,  and  obtains  advances  on  them,  he  is 
left  to  bo  dealt  with  by  the  priticipal  in  the  same  manner  iie 
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would  be  in  case  he  had  sold  the  gooda  himaelf,  and  misappro- 
priated the  money.  In  point  of  principle  there  is  no  dilfereoce : 
mid  unless  the  legislature  intended  to  punish  in  case  of  a  mis- 

npplication  of  money,  there  was  no  reason  for  a  provision  against 
conduct  like  that  in  the  case  under  consideration.  It  is  not  ev- 
ery breach  of  trust  tliat  is  treated  as  fraudulent.  It  may  he  a 
question  in  morals  as  well  as  in  co[iiincrcial  transactions,  which 
is  the  wisest  policy — to  suffer  the  principal  to  rely  upon  the  in- 
tegrity of  his  agent  alone  in  a  mntrer  of  contract,  or  to  protect 
the  interest  of  those  dealing  with  such  agents,  who  claim  to  have 
authority  for  their  acts.  However,  it  is  appiehended  courts  have 
no  authority  to  settle  the  moral  mtentions  of  legislaton  m  the 
passage  of  actB,  but  it  is  their  duty  to  carry  into  eflbet  the  laws 
as  framed.  Questions  of  morality  as  well  as  of  policy,  are 
questions  about  which  men  are  very  likely  to  dillcr.  JJLlicviiig 
that  both  the  superior  and  supreme  courts  have  given  a  wrong 

» 

coii^tiijction  to  the  act  of  1830, 1  shall  vote  for  a  reversal  of  the 
judgments.  The  plaintiff  in  error  is  entitled  to  have  the  pos- 
session of  the  goods  until  his  advances,  made  upon  the  faith 
thereof,  and  his  legal  charges  are  paid. 

Barlow,  Porter,  Spencer  and  Wrioht,  Senators,  also 
delivered  written  opinions  in  favor  of  affirming  the  judgment, 
upon  the  same  grounds,  in  substance,  which  are  relied  upon  in 
the  opinion  given  in  the  supreme  court. 

Upon  the  question  being  put,  "  Shall  this  judgment  be  re- 
verspd  ?"  all  the  members  of  the  court  present  who  had  heard 
the  argument,  except  Senator  Johnson,  to  wit :  The  President, 
The  Chancellor,  and  Senators  Barlow,  Beers,  Bormbax, 
Emmons,  Folsom,  Hand,  Hard,  Lester,  Lott,  Mitchell, 
Porter,  Samford^  Scovil,  J.  B.  Smith,  S.  Smitb,  Sfek* 
CBR,  Wbbelbr,  W1LLXAM8  and  Wriobt,  (21,)  voted  for  af« 
firmance. 

Judgment  affirmed. 
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SCHOONMAKBB  VS.  SHEBLT. 

A  tortntAr,  by  a  will  wliich  took  effect  pri«r  f  i  ;li  (  j  tctment  i  f  ttn^  rrv;»cd  stalutcai 
devised  l.iiidn  to  his  son  R.  "  during  hii  natural  itje,  and  alter  his  decease  lo  hi* 
hetrs  and  thetr  h«ira  and  umtgM  fofever:"  Held  that  B.,  by  force  of  the  rule  in 
SkttkfteMt,  took  w  cttalein  ft*  in  thepranuMs. 

On  error  from  the  supreme  conr^  where  Schoonmaker  brought 
ejectment  agniast  Sheely,  and  judgment  was  rendered  for 
the  defendant.  The  opinion  given  in  the  court  below  will  be 
foand  in  3  166,  where  the  facta  are  stated;  and  they 
are  also  briefly  referred  to  in  the  opinion  of  the  chancellor 
iti  this  court.  The  ijcneral  question  was  whctlier  the  cUv 
vise  to  Benjaiiiiii  Schooninuker  contained  in  the  will  of  his 
father,  Simon  Schoonmaker,  who  died  in  1827,  which  was 
in  these  words :  "  To  my  son  Benjamin,  I  do  give,  devise  and 
bequeath  [the  premises  in  question.]  To  have  and  to  hold  [the 
same]  unto  my  said  son  Benjamin  during  his  natural  Ufe^  and 
aAer  his  decease  to  h%8  heirs  and  tkmr  heirs  and  assigns  forever," 
vested  a  fee  in  Benjamin,  according  to  the  rule  in  I^Me^i  eau. 
The  supreme  court  held  that  it  did. 

G.  Wood,  for  the  plaintiff  in  error.  1.  The  intention  of  the 
testator  to  give  only  a  life  estate  to  Benjamin  is  mani&sl^  and 
such  intention  was  not  inconsistent  with  any  rule  of  law.  It 

should  ihercfore  govern.  {Hodgso7i  v.  Ambrose,  1  Doug:  337 ; 
Doc  V.  Ltu/iing,  2  Burr.  1107;  Fiiihiy  v.  Riddle^  3  Binnet/y 
139,  and  cases  cited;  Bagshaw  V.  Spe7icery  1  Ves.  142;  Ro- 
gers V.  Rogers,  3  Wetid.  503 ;  Tanner  v.  Livingsion,  12  id. 
94;  Fearne  on  Rem,  191;  Fenriny.  Blake,  A  Burr.  2579.) 
2.  In  S/ieUet/'s  case,  and  the  class  of  cases  where  that  rule  has 
been  followed,  there  was  a  general  intention  that  the  heirs  male 
of  the  first  taker  should  inherit  as  heirs  in  tail,  which  was  in- 
consistent with  giving  a  life  eslata  to  the  first  taker.  Both  in- 
tentions could  not  therefore  be  carried  out.  Hence  the  most  im- 
portent  one  was  adopted.  This  distinction  will  explain  all  the 
eases.   {See  Poole  v.  Poole^  3  Bos.  ij*  Pull.  626,  and  table 
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of  €08$$  m  Haye^  JBssaySf  Law  Lib,  voL  7;  RMntan 
Jtobinson,  1  Burr,  38;  Brani     Oei^on,  2  Mn,  Cos,  386; 

Coulson  V.  Coulsoiiy  2  Atk.  246 ;  Jones  v.  Morgan,  1  i3ro. 
C  C.  3.  Where  the  word  heirs,  or  ihu  w  ords  htu  s  of  (Ae 

6(M/y  are  used  in  a  peculiar  sense  and  not  as  words  of  ! mutation, 
and  it  is  ;ip[xirent  that  they  are  so  used  from  the  whole  scope  of 
the  devise,  they  will  be  taken  as  words  of  purchase.  It  is  clear 
that  they  were  used  in  that  sense  in  this  will.  {See  Artkw'M 
ease,  1  Co,  66;  Cleck  v.  Dai/f  Cro.  Eliz.  313;  Doe  t.  La- 
ming, sup,;  LjfsleY.  Chray,  T,  Rap,  315;  Bagshans  y,  Bpei^ 
eer^sup,;  FM^t,  Riddls,swp, ;  Luddingienw,KimeflLd. 
Raym,  203 ;  Taxmer  Lieingstonj  sup. ;  1  Cntisef  345; 
Feamef  183,  187.)  4.  The  tnpendded  words  « and  to  ikeir 
heirs  and  assisrns  forever,"  show  that  th^  testator  intended  that 
the  heirs  of  Benjamin  slnnild  constitute  :i  new  stock  of  inheri- 
tance. The  cases  iu  wiiicii  superadticd  words  have  been  disre- 
garded are  all  instances  of  entailments,  where  the  general  inten- 
tion of  the  testator  would  be  defeated  unless  they  were  rejected. 
The  language  in  this  will  carries  the  idea  that  a  new  stock  of 
inheritance  was  iDtended  to  be  created  in  the  heirs  and  the  first 
taker  quite  as  strongly  as  id  TTke  Kmg  MeUing,  (1  Vent,  231,) 
or  in  Backhouse  v.  Wdls,  (1  Eq,  Cos.  Ab,  184,)  where  that 
construction  was  sustained.  6.  The  reason  of  the  rule  in  Shd- 
hffs  ease  has  long  ceased  to  exist,  and  it  should  not  new  be 
applied  except  to  cases  within  its  very  letter.  It  has  been  held 
that  the  rule  ought  not  to  be  extended.  (Doe  v.  La7ning^  sup. 
per  Ld.  Mansfield;  6  Cruise,  382.  See  also  Reeve's  Dom. 
/?c7. 455  ct  seq.)  The  ol  ject  of  that  rule  was  to  etiectnatr  tlio 
testator's  intent,  and  it  should  never  be  applied  to  defeat  his  in- 
tention. 6.  From  other  parts  of  his  will  it  is  obvious  that  the 
word  Aetrs  was  used  in  a  peculiar  and  not  in  a  strict  legal  seossL 

S,  Sieeens,  fat  tlie  defendant  in  error.  The  derise  to  Benja- 
nUn  Schoonmaker,  construed  according  to  the  nile  in  S^Ueffs 
ease,  gave  to  him  an  estate  in  fee  simple  in  the  premises  In 
question.  That  niie  was  the  law  of  the  state  prior  to  1830. 
(1  Co.  93 ;  1  Preston  oti  Est.  265, 351, 365 ;  Hayes  v.  Foordt,  2 
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W.  Black.  R.  698 ;  Bennett  v.  Earl  of  Tankerville,  19  Yes, 
170 ;  Goodrighl  v.  I'uili/n,  2  Ld.  Raym.  1437  ;  Brant  v.  Gei- 
*fd7t,  2  John.  Cos,  3SG ;  4  Keftt's  Com.  229  /o  232,  4/A  eei. ; 
.Xmcj  V.  Morgan^  1  ^ro.  C.  C.  206.) 

The  Chancellor*  This  is  an  ejeetmeat  mit  which  de- 
pends upon  the  trae  construction  of  the  will  of  Simon  Schoon- 
maker,  the  paternal  g^randfather  of  the  plamtiff.  He  made  bis 

will  and  died  seized  of  the  premises  in  fee  in  1827,  leaving  seve- 
ral children  who  were  variously  provided  for  in  his  will.  To 
his  son  Benjamin,  who  was  then  without  issue  and  unmarried, 
he  devised  the  premises  m  question  generally,  without  words  of 
perpetuity  or  inheritance ;  but  the  habendum  clause  of  the  de- 
vise was  as  follows:  <'To  have  and  to  hold  the  said  described 
lots,  unto  mj  said  son  Benjamin  during  his  natural  liie,  ond 
after  his  decease  to  his  heirs  and  te  their  heirs  and  assigns 
forever.'*  Benjamin  sithsequently  married,  and  had  one  child, 
the  plaintiiF  in  this  case;  and  died  in  1840,  k;iviiig hiin  his  solo 
heir.  The  defendant  obtained  all  the  title  and  interest  of  Ben- 
jamin to  the  premises  during  the  lifetime  of  the  latter,  by  a  sate 
nndcr  a  judgment  against  him.  The  only  question  for  consid- 
eration in  this  case,  therefore,  is  whether  Benjamin  Schoonmaker 
took  a  mere  life  estafe  in  the  premises^  by  the  will  of  his  fetfaer, 
or  was  entitled  to  an  absolute  fee  therein  aeeordiug  to  the  rule 
in  JS^ellei^s  ease. 

The  substance  of  that  rule  as  stated  in  the  case  itself,  {Shel- 
ley's  case,  1  CW.  e  R.  104  a,)  15,  that  "  when  the  ancestor  by  any 
irift  or  ronveynnce  takes  an  cslate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  either  mediately  or  im- 
mediately to  his  heirs  in  fee  or  in  tail,  the  heirs  are  words  of 
limitation  of  the  estate  and  not  woids  of  purchase.''  As  our 
own  distinguished  commentator  states  the  operation  of  the  rule, 
the  words  heirs,  or  heirs  ef  the  hody^  create  a  remainder  in  fee, 
or  in  tail,  which  the  low,  to  prevent  an  abeyance,  vests  in  the 
ancestor  who  is  tenant  for  life,  and  by  the  conjunctii  ti  of  the 
two  estates  he  becomes  tenant  in  fee  or  in  tail.  That  rule  was 
a  settled  law  of  property  iu  this  state,  as  well  as  in  England^ 
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previous  to  its  abrogation  here  by  the  fevised  statutes.(a)  And 
as  the  testator  ia  this  case  died  pierions  to  1830,  that  rule  most 
determine  the  legal  effect  of  this  derise^  unteiBS  there  is  some- 
thing special  here  to  take  this  case  out  of  the  operation  of  the 
rule.  It  is  supposed  by  the  plaintiff  that  the  superadded  words 
of  limitation,  and  to  their  heirs,  after  the  first  limitation  to  the 
heirs  of  the  testator's  son  Bciijuiiuiij  lake  the  present  case  out  of 
the  openitioii  of  the  rule,  liy  a  reference  lo  ^'heilcy's  case,  liow- 
ever,  it  will  be  seen  there  were  similar  superadded  words  ot"  lim- 
itation in  that  case,  and  which  were  as  wholly  imuecessary  tiiere 
as  in  the  case  now  under  consideration.  There,  as  in  this  cose, 
the  estate  was  in  terms  given  to  the  ancestor  for  life^  and  after 
his  decease  and  the  expiration  of  the  intermediate  term  of  24 
yeanii  the  estate  was  limited  to  the  heirs  male  of  his  body,  and 
the  heirs  mak  ej such  heirs  mate.  The  counsel  for  the  plain- 
tiff in  that  ease  also  insisted,  as  here,  that  if  the  heirs  male  of 
the  body  of  the  ancestor  were  held  to  be  words  of  limitation  and 
not  of  purchn-^c,  tlu;  superadded  words  of  lunilation  would  be 
void.  For  liuit  words  of  limitation  could  not  be  properly  added 
to  words  of  limitation,  hut  to  words  of  purchase  only.  (See  1 
Cohe's  R.  95,  b.)  Similar  superadded  words  of  hnutation  existed 
in  the  cases  of  Gondright  v.  Pullyn^  (2  Ld,  Ray,  1437 ;)  Le- 
gate V.  Sewell,  (1  P.  Wms.  87  ;)  Measure  v.  Gcc,  (5  Bam,  ^ 
Aid,  910;)  and  Morris  t.  Ward,  (8  Dum.  ^  East,  SIS,)  In 
those  cases  also  the  estate  was,  by  the  general  devise,  in  terms 
given  to  the  ancestor  for  life.  Yet  in  all  these  cases  the  first 
limitation  to  the  faeiis  was  held  to  be  a  mere  enlargement  of  the 
estate  for  life  first  given  to  the  ancestor ;  and  not  words  of  pur- 
chase so  as  to  constitute  those  who  first  took  under  the  descrip- 
tion of  heirs,  a  new  stock  or  root  of  inheritance. 

In  Archer^s  case,  (1  Cokeys  li.  GG,  b,)  tlic  estate  was  devised  to 
Robert  Archer  for  life,  and  after  his  death  to  the  next  heir  male 
oi  Robert,  and  to  the  heirs  male  of  the  body  of  such  next  heir 
male;  thereby  forming  a  new  stock  or  root  of  inheritance  in  the 
first  heir  male  of  Bobert,  and  excluding  all  the  other  issue  male 


^a)  i  R.  S.  725,  §  38. 
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of  Robert  from  the  inheritance.  There  is  nothing  in  the  decis- 
ion in  that  case,  therefore,  inconsistent  willi  ihc  lioldiij;^^  uf  ihc 
limitation  to  the  heirs  g^eneral  of  the  testator's  son  Beiijainia  an 
enlargement  of  his  life  estate  into  an  absolute  fee.  For  the 
words  his  heirs  in  the  present  case  embrace  the  whole  sucees- 
sioa  of  heirs,  boUi  lioeal  and  collateral,  and  exiead'^ng  through 
all  time.  And  the  superadded  words  of  limitation,  to  the  heirs 
of  their  heirsi  do  not  in  any  way  add  to  or  change  the  diceetion 
of  the  estate ;  but  leave  it  to  descend  to  the  general  heirs  of  Ben- 
jamiii  in  the  same  manner  as  if  the  superadded  words  of  limita- 
tion iiafl  not  been  inserted  in  the  will.  The  case  of  DoCy  ex 
clem.  Lonti^.  v.  Lnmiug^  (2  Burr.  R.  1100,)  was  also  a  case  in 
which  the  estate  was  given  to  the  heirs  of  the  body  of  the  first 
taker  as  a  new  stock  or  root  of  inheritance ;  with  superadded 
words  of  inheritance  giving  a  different  direction  to  the  descent 
of  the  estate  from  that  which  was  given  to  it  by  the  devise  to 
(he  heirs  of  the  first  taker.  For  the  lands  devised  being  gavel- 
kind, the  devise  to  the  heirs  of  the  body  of  the  first  taker,  as  well 
females  as  males^  to  be  divided  equally,  share  and  share  alike, 
as  tenants  in  common,  ^!io\\'cd  a  clear  intention  on  the  part  of 
the  testator  to  give  the  ultimate  remainder  in  tlie  estate  to  all 
the  children  of  his  niece,  and  not  merely  to  her  sons,  who  would 
be  the  first  to  inherit  as  her  heirs  in  gavelkind.  But  ttie  super- 
added words  of  limitation,  to  their  heirs  and  assigns  forever, 
wpuld  leave  the  estate  which  was  thus  to  vest  in  her  female  as 
well  as  male  isstie  at  her  death,  to  descend  to  their  heirs  gene- 
ral nccordinsr  to  the  custom  of  gavelkind. 

The  case  of  Tanner  v.  fJvlnffbtoti,  (12  Wend,  83.)  was  also 
properly  decided  on  the  sanic  principle.  There  ilie  testator  de- 
vised tiic  premises  to  R.  L.  Livingston  and  his  wife,  and  to  the 
survivor  of  them,  for  life  ;  and  after  their  decease  to  their  heirs 
maief  or  to  their  heirs  and  assigns  forever,  share  and  share  alike. 
The  statute  having  abolished  entails  here  many  years  before,  by 
turning  all  such  estates  into  fees  simple  absolute,  and  the  laws 
of  primogeniture  being  also  abolished,  the  only  object  of  the 
testator  in  devising  the  property  to  the  heirs  male  of  R.  L.  Liv- 
ingston and  wife  after  the  termination  of  their  life  estates  thereiUf 
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was  to  give  it  to  their  aons  or  male  descendants  instead  of  tbeir 
children  malle  ond^toale  generally.  And  the  superadded 
-^ords  of  limU&tibn  to  the  heirs  general  of  such  heiis  malei 
cleiBttly  ^o^ed'thflt  the  testator  conld  not  have  intended  to 

limit  an  estate  to  any  persons  which  wonld  at  the 'common  law 
have  been  an  estate  Ual.  Nor  were  there  any  words  of  limita- 
tion to  the  heirs  general  of  R.  L.  Livingston  find  wife,  or  either 
of  thcnij  which  could  by  the  rules  of  thn  common  law  give 
them  an  estate  in  fee  simple  in  the  premises.  Tfic  decision  of 
'the  supreme  court  in  that  case,  therefore,  is  perfectly  reconcilable 
with  the  decision  of  the  same  court  in  the  present  case. 
-'The  books  are  full  of  cases  in  which  superadded  words  of  lim- 
\  itation  have  been  held  to  indicate  an  intention  that  the  class 
mentioned  in  the  previous  limitation  should  take  the  estate  aa 
purchfisers,  after  a  limitation  of  the  estate  to  the  ancestor,  in 
terms,  for  life  merely.  Most  of  them  will  be  found  collected  by 
the  late  Judge  Story,  in  his  opinion  in  the  case  of  Sisson  v.  Sea 
bury,  (1  Sum.  Rep.  235.)  But  upon  examination  of  those  cases 
it  will  be  seen  that  nearly  all  of  them  are  cases  in  which  the 
first  limitation  was  not  to  the  heirs,  or  iieirs  of  the  body  ot  the 
person  to  whom  the  first  iieehold  estate  for  life  was  iimit^i  but 
to  the  children  or  issue  of  such  person.  The  word  children,  in 
its  primary  or  natural  sense,  is  always  a  word  of  purchase,  and 
not  a  word  of  limitation ;  and  the  word  issue  Is  very  frequently 
a  word  of  purchase  also.  -  But  heira^  and  heira  of  the  body,  ars 
in  their  primary  and  natural  sense  words  of  limitation,  and 
not  of  purchase.  These  cases,  in  which  the  word  children, 
or  issue,  is  used,  with  superadded  words  of  limitation,  show- 
ing that  it  was  intended  to  be  used  as  a  word  of  purchase 
merely,  are  entitled  to  very  little  weight  in  determining  the 
qn(!Stion  as  to  (he  effect  of  a  limitation  to  t})v  heirs  general  or 
special,  of  the  person  Co  whom  an  estate  of  ireeUold  is  given  or 
Jevised  io  the  same  conveyance  or  will. 

It  is  said  that  in  England,  where  the  law  of  primogeniture 
prevails,  it  was  necessary  to  use  the  word  heirs,  in  the  plunili 
in  a  limitation  in  trii,  so  as  to  include  the  whole  line  or  soooes* 
sion  of  heirs.  And  that  the  decision  in  JSffMe^s  cas0  was  based 
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upon  the  principle  lhat  if  the  heirs  male  of  the  body  of  Edward 
Shelley  had  been  construed  to  be  words  of  pinchasei  it  would 
have  rested  the  title  in  his  oldest  son,  or  first  heir,  os  an  origi- 
nal estate  tail  in  him;  and  would  thus  hdve  excluded  all  the 
other  male  children  and  their  descendants  from  inheriting^  the 
estate  under  the  settlement,  even  if  the  issue  of  such  oldest  son 
had  af^rwfirds  failed ;  and  thot  it  was  necessary  therefore  to 
construe  the  word  heirs  first  used  as  words  of  huntatiou  only, 
and  to  reject  the  superadded  words  of  limitatton  as  useless. 
And  it  is  cojitonded  that  a  different  rule  of  construction  should 
bo  applied  here,  where  the  law  of  priuioi;eniture  is  abolished; 
although  the  same  words  are  used  in  the  conveyance  or  will 
here  which  are  there  held  to  give  the  first  tenant  of  the  freehold 
an  estate  in  fee  or  in  tail.  That  might  be  a  good  reason  fat 
abolishing  the  rule  in  SkeUei^a  east  entirely,  with  entails  and 
primogenitures,  as  we  have  done  by  statute  in  this  state.  But 
it  would  be  improper  for  the  courts  to  attempt  to  abolish  a  settled 
rule  of  property  which  has  existed  for  a  century  and  a  half, 
merely  because  the  reasons  upon  whicli  the  rule  was  originally 
based  no  longer  exist. 

The  case  under  consideration  does  not  ajtppnr  to  be  distin- 
guishable in  principle  from  that  of  Brant  v.  Gelsion,  (2  John. 
CSa«.  384,)  decided  by  our  supreme  court  in  1801,  and  which 
has  been  considered  as  the  settled  law  of  tins  state  for  the  last 
forty-five  years.  In  that  case,  as  in  this,  the  estate  was  in  the 
first  place  in  terms  limited  to  H.  R  for  life ;  and  after  the  termi- 
nation of  the  intermediate  estate  was  given  to  the  heirs  of  her 
body,  with  superadded  words  of  limitation  to  their  heirs.  And 
the  only  material  difibrence  between  the  two  cases  is  that  the 
limitation  in  tliat  case  was  a  limitation  to  the  heirs  of  the  body 
of  the  tenant  liu  life,  enlarging  it  to  an  estate  in  tail,  and  here  it 
is  a  limitation  to  liis  heirs  general,  enlarging  his  lik;  estate  to  a 
fee  simple.  I  therefore  do  not  feel  authorized  to  ripply  a  differ- 
ent rule  of  construction  to  the  will  in  the  })resent  case.  And  I 
shall  vote  to  affirm  the  judgment  a£  the  court  below. 
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Barlow,  Senator.  The  language  of  the  clause  of  the  wfll 
under  consideration  is  peculiar.  ZSocasc  has  been  lound  whero 
the  same  pliraseology  in  a  will  or  deed  lias  been  judicially  con 
strued  in  this  country  or  lu  England  ;  ihoiigh  some  cases  have 
been  referred  to  as  having^  a  strong  if  not  controlling  bearing 
over  the  construction  of  the  devise. 

If  the  heirs  of  Benjamin  Schoonmaker  took  ais  pmcbasers,  the 
plaintiff  must  recover ;  if  they  could  take  only  as  heirs,  then  the 
premises  having  been,  in  effect,  aliened  by  their  ancestor,  they  can- 
not inherit.  Had  the  will  simply  devised  the  premises  to  Ben- 
jamin forever,  or  to  him  and  his  heirs  forever,  he  would  have 
taken  the  entire  eslat*^.  Or  if  the  proj)erty  had  been  devised  to 
him  "during  his  natural  life  and  after  his  decease  to  his  heirs 
forever,"  it  would  be  difficult  to  avoid  its  passing  in  fee  to  him. 
But  it  is  contended  that  the  limitation  over  to  his  heirs  and 
to  their  heirs  and  assigns  forever,"  qualified  his  estate,  and  made 
his  heirs  to  take  as  purchasers.  A  will  devising  the  same  estate 
to  an  heir  which  would  be  taken  by  descent,  would  he  wholly 
inopcraLivc.  It  could  not  be  deemed  void,  perhaps,  because  it 
would  not  be  against  law ;  but  the  devise  would  be  simply  de- 
claratory of  what  the  law  already  provided  for,  and  the  property 
would  descend  as  at  Jaw  because  the  will  would  not  change  its 
direction.  In  short,  it  would  be  a  simple  testamentary  declara- 
tion that  the  property  should  descend  as  at  law.  The  will 
would  not  convert  the  estate  from  one  of  descent  into  one  of 
of  purchase,  though  perhaps  language  might  be  used  which 
would  effect  this  change.  It  is  a  leading  principle  that  when- 
ever a  devise  gives  to  the  heir  the  same  estate  in  quality 
as  he  would  have  by  descent  he  shall  take  by  liie  lattet 
which  the  title  most  favored  by  the  law."  [Harg,  Noitit 
to  I  Inst.  12  6,  note  63.)  This , principle  gives  a  reason  why 
a  will  is  inopemtive  if  it  does  not  vary  from  the  laws  of 
descent,  and  must  have  an  influence  on  the  mind  in  construing 
tlie  ambiguous  language  of  a  testator.  The  laws  of  descent 
would  irive  the  enjoyment  of  a  life  estate  to  Benjamin,  and  on 
his  decease  to  his  heirs  and  their  lieirs  and  assicrjis  forever,  if 
Benjamin  should  not  alienate ;  or  in  oilier  words  under  this  wiU 
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by  regular  descent  the  estate  might  pass  and  be  enjo3red  the 
same  as  under  the  laws  of  descent.  But  to  lake  this  view  of  it 
and  rccogjiize  the  fee  in  Benjamin,  the  heirs  nrn  the  hazard  of  • 
being  stript  of  the  inheritance  by  an  alienation  of  their  ancestor, 
against  wliich  the  testator  may  well  have  desired  to  guard.  It 
aeems  that  Benjamin  was  embarrassed  and  the  right  he  had, 
passed  out  of  him  by  sheriff's  sale;  and  if  the, will  does  not 
secttre  the  estate  against  that  sale  the  heir  must  lose  the  inherit- 
ance, and  perhaps  against  the  very  intent  of  the  will.  If  the 
testator  intended  Benjamin  to  take  the  fee,  it  seems  strange  that 
he  should  have  worded  the  devise  as  he  did.  He  had  the  heirs 
specially  in  view  whilst  he  desired  that  Benjamin  should  enjoy 
the  life  estate ;  if  not,  I  cannot  see  why  he  should  speak  of  Ben- 
jamin's "natural  life,"  and  of  his  decease,  and  "his  heirs  and 
their  heirs  and  assigns,''  as  he  does.  Had  he  said,  ''his  heiis 
and  assigns  forever,''  he  would  have  used  teims  common  in  de- 
vising a  fee  making  him  (Benjamin]  the  ancestor.  But  instead 
of  this  he  speaks  specially  of  a  life  estate  in  him,  then  of  his 
heirs  and  their  heirs  and  assigns,  as  if  granting  the  fee  to  his 
heirs  with  words  of  perpetuity,  making  them  take  as  purchasers 
and  ancestors  to  their  heirs.  The  language  satisfactoriiy  shows 
to  my  mind  an  intent  to  devise  only  a  life  estate  to  the  son 
and  the  fee  to  his  heirs.  And  it  seems  to  be  conceded  by  all 
that  this  was  the  Intent,  but  that  precedent  has  construed  the 
language  to  give  the  fee  to  Benjamin,  and  that  the  obvious  con- 
struction, from  the  words  used,  must  sunender  to  precedent  in 
determining  the  legal  intent. 

Several  English  decisions  arc  cited,  and  among  them  tShelley's 
case,  as  conclusive  against  the  plaintiff.  Shellct/^s  case  wns  that 
of  a  grant  to  A.  for  life,  then  to  the  heirs  males  of  the  body  of 
A.  and  to  the  heirs  males  of  the  bodies  of  such  heirs  males ;  and 
the  court  held  that  A.  was  a  tenant  in  tail.  This  was  in  perfect 
accordance  with  the  laws  of  entails ;  and  the  heirs  male  could 
lose  no  rights,  whether  A.  was  declared  tenant  in  tail  or  aa  hav- 
ing a  life  estate,  so  far  as  remainder  or  succession  was  concerned. 
Other  precedents  cited  carry  out  the  laws  of  primogeniture  as 
controlling  in  certain  cases  of  ambiguous  construction.  Both 
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^steiBB,  that  is,  the  laws  of  entails  and  of  priii»ogeDiture,ore  fi^ 
vored  by  the  policf  of  local  Eagliafa  laws.  Aithough  the  Iawi 
of  deecant  in  giBBlef  part  carry  estates  to  the  heirs  al  law  geno- 
rally  in  Eoglaod,  still  the  policy  of  goverDmoDt  under  the  Britisb 
erovn,  tinotared  with  feudal  partiality,  favois  a  perpetuation  of 
conceBtrated  weal^,  and  inclines  to  construetioos  carrying  out 
i\ie  principles  of  entailments  and  primogeniture.  But  this  is 
not  and  never  was  the  case  in  this  country  since  the  o^L^1niza- 
tion  of  our  government,  even  before  estates  tail  were  abolislied. 
English  precedents  therefore  sliould  not  be  considered  of  binding 
fooQce  with  us.  I  cannot  make  the  obvious  intent  of  a  testator 
surrender  to  thetn.  It  has  been  the  aim  of  this  court  to  seel^ 
<he  intent  of  the  testator,  in  ail  cases  tiefore  it,  as  the  polar  star 
to  govern  the  judgreenlj  unless  if  csjrried  out  it  would  violate 
some  recognized  Uw  of  the  land.  The  pcrficy  which  wakes  an 
heir  take  hf  descent  and  not  by  purchase,  where  he  takes  in 
quality  of  heir,  is  to»  favor  the  title  by  descent  as  above  stated, 
and  to  secure  the  estate  to  tlie  licir.  If  this  is  so  in  Eii^rhuid,  the 
policy  here  must  he  to  <^\vq  a  construction  to  ambiguous  language 
so  as  to  secure  the  heir  against  the  acts  of  the  ancestor,  Avhere  the 
intent  of  the  testator  was  to  limit  the  estate  of  the  ancestor. 

I  ahall  now  briefly  review  the  reasons  for  favoring  title  in  the 
ancestor  under  English  laws,  instead  of  aliowuigthe  heir  to 
take  hy  purchase ;  and  it  appears  to  me  that  no  such  reasoos 
ever  did  or  should  exist  here  to  militate  against  the  just  rule  of 
carrymg  out  the  testator's  intent,  ss  the  first  end  and  olject  of 
the  law.  The  idea  of  allowing  heurs  to  take  by  purchose  was 
discountenanced  at  an  early  day  in  England,  because,  as  it  was 
pretended,  "  it  would  have  been  a  continual  source  of  liaud  upon 
feudal  renurc."  Hargrave  says,  "When  the  heir  came  into  the 
tenure  by  descent,  tlie  lord  was  entitled  to  tliose  grand  fruits  of 
military  tenure,  wardship  and  marriage ;  but  if  he  took  by  pur- 
chase, only  the  trifling  acknowledgment  of  re^t^  was  due  to  the 
lord.  If  the  heir  were  allowed  to  succeed  by  purchase,  it  would 
defeat  the  specialty  ciedUoiis  of  the  ancestor.  If  private  inten> 
tioa  had  been  permitted  to  annex  to  real  heirsliip,  the  con* 
Imdiction  of  taking  by  purohose^  what  principle  of  our  lav 
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would  have  remaLiied  to  resist  stripping  tlie  title  by  succession 
of  all  the  other  effects  and  consequences  leirally  appropriated  to 
it  ?  Why  might  it  not  have  given  to  purchase  the  qualities  of 
descent  ?  It  is  a  positive  rule  of  law,  thai  a  man  cannot  raise 
a  fee  simple  to  hie  own  right  heirs  as  porchasers,  either  by  legal 
conreyanee  or  bf  Goaveyaoee  to  uses.  By  this  it  is  meant,  that 
where  the  anoestor  wills  that  at  his  death  his  heirs  shall,  by  gid 
from  him,  come  to  that  very  mheritanee  which  the  law  of  de- 
scent and  succession  throws  upon  them,  it  is  construed  as  a  vain 
and  fruitless  attempt  to  give  that  to  the  heirs  whicii  die  law 
vests  in  them.  It  amounts  to  a  prohibition  upon  the  ancestor 
against  making  his  heirs  purchasers  by  giving  at  his  death  what 
the  1  aw  confers  without  h is  aid."  {Harg.  Notes  to  1  JnaL  376  bf 
mie  329.)  Here  this  profound  jurist  has  bri^y  stated  the  rea- 
sons why  heirs  should  not  take  as  purchasers.  But  as  feudal 
tenures  do  not  obtain  in  this  country,  and  as  private  intention 
properly  expressed  may  with  us  be  permitted  to  contradict  de- 
sc(?nt  and  allow  heirs  to  take  by  purchase,  liiose  reasons  must 
fall  and  the  rule  itself  must  fall  with  them. 

I  have  already  said  that  a  will  simply  declaratory  of  the  laws 
of  descent  would  be  inoperative.  Still,  as  the  principles  of  our 
government  allow  every  man  to  hold  and  dispose  of  his  prop- 
erty according  to  his  own  pleasure,  in  all  dispositions  of  it  his 
intention  will  be  strictly  adhered  to  and  be  carried  out,  unless  re- 
pugnant to  the  well  established  and  declared  law  of  the  land. 
If  a  testator  is  desirous  of  limiting  his  estate  to  life  tenures  in  his 
ioiniediate  heirs,  and  of  securino^  the  fee  to  their  heirs,  and  of 
having-  these  take  as  imrchascis.  there  is  not  and  never  was  any 
thing  in  our  laws  to  interfere  with  his  right  of  so  doing.  The 
commentary  on  Lord  Coke,  after  speaking  as  above,  says:  *^But 
this  rule  applies  only  to  the  acts  of  the  ancestor;  it  was  there- 
fore requisite  to  have  a  like  barrier  as  to  acts  between  per^ 
sons  not  standing  in  that  relation  towards  each  other.  This 
is  e^ted  by  the  rule  in  l&uUetfs  ease.^  {ffarg.  Notes,  si/pra.) 
Thus  it  will  be  seen  that  the  same  jiolicy  carried  out  m  cases 
of  devise  by  ancestors  was  brought  up  as  a  barrier  in  cases 
where  parties  stand  m  other  relations  and  passed  their  estate  by 
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gnni  ]  and  if  the  reasons  of  the  rule  in  one  case  are  muoimdi 
they  must  also  be  the  same  in  the  other. 

The  rule  of  construction  is  more  strict  and  technical  in  cases 
of  deeds  than  in  wills,  and  therefore  greater  liberality  is  to  be 
given  to  intent  in  the  latter  than  in  the  former.  In  speaking  of 
the  rule  that  is  to  govern  lis,  I  cannot  express  myself  more  to 
uiy  uii:ul  Lli;aj  uj  tlie  language  of  that  same  great  juiiiit.  "Thus 
explaiuL'd.  (says  he.)  the  rule  in  S/icllci/^s  case  cim  no'longer  be 
tn-aled  as  a  niediiiin  for  discovering  the  testator's  intention.  The 
ordinary  rules  for  the  interpretation  of  deeds  should  be  first  re- 
sorted to.  Wtien  it  is  once  settled  that  the  donor  or  testator  has 
used  words  of  inheritance  according  to  tiieir  legal  import ;  has 
applied  them  intentionally  to  comprise  the  whole  line  of  heirs  to 
the  tenant  for  life ;  has  made  him  the  terminus^  by  reference  to 
whom  the  succession  is  to  be  regulated;  then  the  rule  in 
ShtUef^a  ease  applies,  and  the  heir  shall  not  take  by  purchase 
But  if  it  shall  be  decided  that  the  testator  or  donor  did  not  mean . 
to  involve  tlie  whole  line  of  lieirs  to  tlie  tenant  for  life ;  did  not 
mean  to  engraft  a  succession  on  his  estate  and  to  make  him  the 
ancestor  or  terminus;  but  instead  of  this,  intended  to  use  the 
word  heirs  in  a  limited,  restricted  and  qualified  sense;  intended 
to  point  at  that  individual  person  who  should  be  the  heir  at  the 
moment  of  the  ancestor's  decease ;  intended  to  give  a  distinct 
estate  of  freehold  to  such  single  heir,  and  to  make  his  or  her  es- 
tate of  freehold  the  groundwork  of  a  succession  of  heirs;  to 
construe  him  or  her  the  ancestor,  terminus  or  stock  for  the  suc- 
cession to  take  its  course  from :  in  every  one  of  these  cases  the 
premises  are  wanting  upon  which  the  rule  in  Shcllei/s  case  in- 
terposes Its  uutiiority,  and  the  rule  tiierefore  becomes  extraneous 
matter."   {Harg:  Notes,  sup.) 

In  applying  this  rule  thus  nhly  expounded  to  the  case  before 
us,  it  seems  that  no  doubt  can  exist  to  embarrass  our  minds.  If 
the  testator  did  not  use  words  of  inlieritance  according  to  their 
legal  import  and  intentionally  apply  them  to  Benjamin,  and  has 
not  made  him  the  terminus  by  reference  to  whom  the  succes- 
sion  is  to  be  regulated,  the  rule  in  SheUej^s  ease  cannot  apply. 
It  is  not  only  necessary  the  words  of  inhetitance  should  apply 
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to  hhoy  but  they  sbocHd  hav%  iolmtiaiMil  upplictioa  witii  a ' 
TMV  of  soooe^sioD  of  the  whole  line  of  hein.  l*hal(iiii  xrm 
the  t^tator's  Intent  m  this  will,  can  hardly  be  pveleiided.  To 

my  mind  tliere  socms  do  ground  for  impiitinjjsuch  an  intention. 
Notliitig  but  pretended  precedent  con  di  ;ve  the  court  to  siich  a 
conclusion  ;  and  the  rule  as  laid  down  in  the  authority  alx^ve 
cited,  shows  that  Shelley's  case  is  no  harrier  to  a  n?covery,  if 
Benjamin  was  not  the  intended  terniituisor  stock.  The  plaia 
reading  and  understiuidiu^orthe  will  shows  most  clearly  to  my 
mindt  that  the  testator  only  intended  to  giveBeojamiii  a  life  in- 
terest ;  that  be  did  not  intend  to  engraft  a  lucoSBtion  on  hit 
estate,  and  lo  make  bim  the  tecniiniis  or  stock ;  but  on  the  oon- 
trary,  pointed  to  his  heiis  to  whom  he  intended  to  give  a  dislinot 
estate  of  freehold,  and  coostitiate  them  the  stock  for  the  succes- 
sion to  take  its  source  from.  They  took,  therefore,  m  purcha- 
sers; iuid  it  follows  that  the  jiidornient  of  the  supreme  court 
is  erroneous,  and  ought  to  be  reversed. 

Hand,  Si-nator.  I  cannot  find  any  other  clause  in  the  will 
bearing  upon  the  devise  to  Benjamin  Scbooniuaker,  which  will 
aid  the  court  in  intexpieting  that  proTisioQ.  The  case  is  there- 
(bte  free  from  any  circumstances  to  prevent  a  final  disposition 
of  the  question,  whether  in  this  state^  a  devise  to  a  man  for  tilp 
and  after  his  decease  to  his  heir^  and  their  helii  and  assigns 
fbrever,"  gives  the  first  taker  a  lee,  or  only  a  lifii  estate.  I  bad 
supposed  that  at  this  day  there  could  be  no  qneation  upon  such 
a  clause.  The  mle  in  S/wUey^s  case,  {I  Cokeys  Rep.  93,)  has 
stood  niore  than  two  hundred  and  sixty  years,  and  whether  right 
or  wrou'T,  lias  never  been  overruled  by  u  single  decision.  The 
case  of  JJagshaw  v.  ^fiencer,  {'^  Atlc.  570,  577.^  and  Pcrria  v. 
Blake^  (4  Burr.  2579,)  were  attempts  to  modify  it  as  to  wills 
under  certain  forms  of  expression.  But  tiie  former  has  b^n 
oyerruied  jand  the  latter  was  reversed,  and  is  now  adniiited  l» 
have  been  againsi  ihe^'stieam  of  autfiorHies."  Great  efibxis 
bave  been  made  to  distinguish  cases  and  save  them  from  th« 
nperotion  of  the  rule^  but  no  case  of  any  weight  of  authority  that 
X  have  been  able  to  find  baa  eve^r  direotf y  attacked  tba  nda 
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'  That  it  was  in  conflict  with  the  intent  of  the  grantor  in  the  case 
in  which  it  was  laid  down,  I  believe  no  one  doubts.  But 
whether  it  owes  its  origin  to  the  war  made  by  the  courts  upon 
peTpetuitiea  and  their  desire  to  free  real  estate  from  the  clogs  of 
entailmentSi  or  to  feudal  policy,  its  undisturbed  sway  for  nearly 
three  centuries  is  undoubted,  and  nothing  but  the  power  of  legis- 
lation, both  here  and  in  England,  has  been  able  to  put  it  down. 
The  exercise  of  that  power  is  the  fullest  admission  of  the 
strength  of  the  rule,  and  of  its  security  against  judicial  attack. 
Tliat  rule  is,  "  that  when  tlic  ancestor,  by  any  gift  or  convey- 
ance, takes  an  estate  of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited,  either  mediately  or  immediately,  to  his 
heirs  in  fee,  or  in  tail,  that  always  in  such  cases,  *  to  his  heirs' 
are  words  of  limitation  of  the  estate,  and  not  words  of  purchase.** 
It  is  contended  by  the  plaintiff's  counsel,  that  all  the  cases  affirm* 
ing  this  rule  were  cases  of  "  eniaUmsnUP  But  ever  since  it 
was  reported  it  has  been  understood  to  apply  to  estates  in  fee 
simple,  as  well  as  in  fee  tail.  Nor  do  I  find  this  distinction  ad- 
verted to  as  important,  but  in  the  cases  in  which  an  attempt  has 
been  made  to  take  a  ^rmi  or  devise  out  of  the  rule,  some  partic- 
ular phraseology  lias  been  relied  upon  which  was  supposed  to 
make  it  an  exception.  And  this  aigument  is  against  the  plains 
tiff,  for  if,  as  in  SAeUeifsease,  where  a  life  estate  was  given,  and 
then  after  a  term  of  years  to  the  heirs  males  of  the  body"  of  % 
the  first  taker  lawfully  begotten,  and  of  the  heirs  males  of  the 
body  of  such  heirs  males  lawfully  begotten,"  and  then  ultimate 
itMijuuider  in  default  of  such  issue,  the  heirs  do  not  take  by  pur- 
ch'iM'.  suit  Iv  they  rlo  not  where  the  sjrant  is  for  life  with  re- 
mainder over  to  heirs  gencralli/.  If  the  grunt  or  use  to  Edward 
Shelley  had  been  to  him  for  life,  remainder  to  his  heirs  generally, 
as  in  this  case,  S/ieUeif's  ease  would  never  have  been  reported ; 
for  all  would  have  agreed,  certainly  at  that  day,  that  the  first 
named  devisee  took  an  estate  of  inheritance.  Nor  does  the  lim- 
itation over  to  the  heirs  of  the  heirs  change  the  rule ;  for  not 
only  was  that  so  in  Shelley's  case,  but  there  was  an  ultimate  re- 
mainder over.  Several  cases  of  this  nature  have  arisen  and 
Shelley's  rule  was  still  applied.   Certainly  if  the  first  lieirs  do 
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not  take  ns  purchasers  by  these  words  their  heirs  cannot.  But 
it  is  said  iim  intent  of  tlie  testator  is  clearly  as^ainst  tliis  constrnc- 
lion,  and  tliat  this  is  our  only  guide.  That  intent  sliould  con- 
trol no  one  dispulcs.  But  to  give  certainty  and  fixed  rules  to 
the  transnaissioa  of  real  estate,  is  one  of  the  ciurdinal  objects  of 
lav.  Here  is  a  rule  uoquestioned  for  between  two  and  three 
oentaries,  and  a  wiU  is  drawn  which  carries  an  estate  of  inheri- 
lanee  by  its  most  obvioiis  application.  All  authorities  agvee  that 
the  will  .most  be  consiraed  with  reference  to  the  existing  law, 
and  where  words  have  a  plain  legal  meaning  the  testator  is  pre- 
sumed  to  use  woids  in  the  sense  which  the  settled  law  of  the 
land  ^ives  to  them  :  otherwise  no  lawyer  could  safely  draw  a 
will;  and  words,  however  technical  and  common,  (and  none 
are  more  so  than  the  word  "  heirs,")  never  could  acquire  a  settlejj 
construction. 

Not  a  case  has  been  referred  to  where  these  words  in  a  will 
or  grant  were  held  words  of  purchase,  and  it  is  belieTed  none 
can  be  found.  To  take  a  case  out  of  the  rule,  some  more  ex* 
pressiye  term  must  be  used  than  the  word  heirs.''  In  JRogen 
T.  Bogtrsy  (3  Wend.  503,)  the  devise  over  was  to  the  children 
of  his  body,"  an  expression  which  by  no  means  includes  the 
whole  line  of  snccession.  Legitimate  children  are  heirs,  but 
heirs  are  not  necessarily  children.  In  Tamier  v.  Livingstone 
(12  WcfuL  83,)  tile  devise  over  was  to  the  heirs  male  of  the  hus- 
band and  wife,  the  first  takers,  and  consequently  only  to  a  par- 
ticular class  or  portion  of  the  heirs,  and  not  descendible  to  the 
general  heirs.  And  in  that  case  too,  there  was  a  power  to  exe- 
cute lenses  for  two  lives  rrjvcn  to  the.  first  takers,  the  grant  of 
which  implied  a  r  sfriction  or  limitation  of  the  estate  given  in- 
consistent with  a  fee.  This  was  analogous  to  the  clause  in 
PerrtH  v.  Blake^  that  none  of  his  children  should  sell  the  tes- 
tator's estate  for  longer  than  hie  life* 

In  Brant  v.  Odeton,  (3  John,  Cos.  386,)  and  in  6  Paige^ 
613,  the  construction  asked  for  by  the  defendant  was  recognized, 
and  in  Grout  v.  Tmcnscnd^  (2  fit//,  554,)  the  supreme  court 
held  a  devise  to  a  dau<jliter  and  "the  heirs  of  her  body  forever,*' 
and  "  in  case  of  her  deatii  without  such  heinj,"  then  "  to  the  iaw« 
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M  children  of  SC.  T.  docoased  eodi  their  hem  foiever/'  bm 
B  fee  simple ;  and  this  court  lul  year  imaiiliiioiiriy  flfirmecT  that 

decision. (a)  There  was  an  ultimate  remainder  over.  The 
cause  turned  upon  lliu  abulitiou  of  eutaiis. ;  atnl  1  liieiUioa  U  here 
OS  evidence  of  our  adherence  to  decisions  in  a  case  whore  the 
siiit  was  by  one  of  the  children  of  the  body  of  the  iiiit  taUer, 
against  those  lioidiog  under  a  couyeyaoce  from  the  motiier. 
As  I  undecataiid  tiie  rule,  it  ia,  Ibat  i^^e  a  fro(>ho]d  is  given  to 
the  firat  tflj^ar  and  the  limitation  over  includes  bis  whole  line  of 
legal  mneefBatifmf  h»  lato  a  fee.  No  wood  is  mm  es^pmsmm 
of  aiich  mteot  Ifaan  the  void  ^^haiia;''  whidb,  vhea  iiaad  9m» 
xailf ,  and  vUbont  qnaltficalioii  other  than  giyiag  a  pieeiidaBt 
eatafo  U>  ihe  .ancestor;  gwm  nuMvg  to  hk  bain  jmept,  bf 
deseent.  The  casea  awtainin^  4he  view  taken  b|r  the  anpwipf 
court  are  most  of  them  collected  in  Hayes'  Essays,  in  the 
seventh  volume  of  the  Law  Library  \  and  the  ouumer^tiou  Reed 
not  be  repeated  hefe> 

It  is  ur<]^ed  that  this  being  a  devise,  distmiruishes  it  from  a 
grant  fiut  X  am  not  aware  of  aoy  different  rule  of  qoustruciiQiiii 
ai  the  same  words,  whether  in  a  will  or  grant,  in  a  case  wheip 
Ihe  Wficda  have  already  received  a  known  legal  iuterprelaftiee 
and  meaning;  No  distinction  ia  nriade  m  the  hooka.  Qh^uM»ll«ir 
Kent  ezlncta  the  rale  fioin  Praaton  in  dieaa  woj^ :  When  % 
person  takes  an  eetate  of  freehold,  legallf  or  equitably  ^wim  % 
deed,  wiU,  or  otfiar  vrlting,  and  m  the  aame  instnnnei^  thPTsiP 
a  limitaition  by  way  of  remainder,  either  with  or  withont  the  im- 
terposition  of  another  estate,  of  uu  lalcrest  of  the  same  Ic^l  oi 
equitable  quality  to  his  heirs  or  heirs  of  his  body  as  a  class  of 
pei  ioiis  to  tnkc  Mi  auccct^h>;i  l  iom  generation  to  generation,  the 
iiinitalion  to  the  heirs  entiiiea  the  ancestor  to  the  whi)lc  *  state." 
(4  Kmt^  215.)  I  have  intended  to  give  the  case  a  careful  exam- 
inatioi),  though  I  have  no^  ^verted  to  many  of  the  cases,  and 
Wf  tot  impnaaions  lemiatn  \mabaken.  I  believe  the  decision 
of  tfie  court  helov  auecorda  viih  well  aetUed  lav,  and  with  the 
•aaaired  opinion  of  the  piotoion  in  ^  countrf  and  la 
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Isnd,  mi  alflo  iHCh  the  judgmeote  of  the  cMrrts  who  hnver  clMl>i 
ded  ever/  nnnlagous  eaie  fn  Ifitssfnte.  Ht  Also  aeoords  wMfi^  th« 

views  of  nil  the  eletnentnry  writers^,  inrhidinfr  Cliaiicellor  Kent, 
mid  tvifh  th(^  apiriion  of  the  revisf»rs  of  the  statutes  of  the  state. 
[Scr  3  /?.  S.  2fi  ed.  575.)  The  revised  statutes  have  nbro<jated 
the  rule  in  iShelky's  case^  but  if  this  jiid^^nneiit  is  reversed,  the 
revisers  and  the  legislature  were  mistaken,' and,  as  to  wills,  cer- 
fftiiily,  the  r^mednil  law  was  unnecessaty  and  a  work  of  supere- 
rogation, t  cannot  think  alt  have  been  fid  mistaken.  The  rttfe 
I  believe  haa  been  ti^ell  known  and  nndeMood,  and,  parfienlarly 
as  affecting  real  e^fnte,  shottld  not  be^  disturbed.  I  am  not  wil- 
ling to  anticipate  the  statute  and  give  it  a  letroaetive  efiecf. 
Whether'  the  mid  orfginatied  upon  snflleient  grounds  is  not  the 
inquiry.  It  has  become  settled,  aurf  no  speculative  reasonins^ 
upon  its  origin,  politiy  or  expediency  should  prevail  against  if. 
"Certainty,"  says  Ijord  Hardwick,  "is  the  mother  of  repose,  and 
therefore  the  law  aims  at  certainty."  (t  Dick.  245.)  I  nm  of 
opinion  that  there  was  no  error  in  ttie  decision  of  the  court 
below. 

PotiTER,  Sen^r.  This  ease  laM-ain  hKei^ting  ^esCion  as 
(6  the  eonstmctton  of  the  peculiar  langnage  of  the  wilt  of  Simoa 
Selioonnuiker.  No  pisfson  can,  1  think,  read  that  elalM  of  Ihe 
win'  which  gives  an  estate  to  his  son  Benjamin,  or  ind^  the 
wliole  Will,  without  beh»w  struck  wifh  the  focf,  tha*  tfie  ti^tor 
intended  to  limit  the  estates  given  to  his  own  children,  bciii«f  all 
of  tTiem  the  first  takers,  to  estates  for  life  only ;  and  that  he  seeni^ 
cd  to  take  special  pains  to  pnt  it  beyond  tlie  {)ONver  of  llie  first 
takers  to  deprive  those  who  would,  according  to  our  law  of  de- 
scents, succeed  to  their  estates,  of  the  properly  mentioned  in  his 
Will.  This  geneml  intent  unquestionably  was,  to  defeat  the 
Tery  contingency,  which  the  defendant  in  this  cnse  makes  the 
basis  of  his  claim  to  the  title  of  the  premiMs  in  qu^lon:*  Bbl 
H  is  contended  that,  although  this  mny  be  so,  so  far  as  the  Words 
*'dnrhig  his  natural  life,"  give  cvidoicdof  his  hitiention  ;  f9t 
that  he  a<A!erwards  used  technical  words,  the  legal  imiiort  of 
which  has  long  been  settled ;  and  that  their  effect  is  to  cnlaige 
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the  life  estate  given  in  the  same  sentencei  into  a  fee;  aiui  that 
in  law  he  most  be  deemed  to  have  intended  this,  because  the 
language  he  nsed  gives  a  fee  to  the  first  laker.  It  is  insisted  that 
these  words,  **  and  after  his  (the  said  Benjamin's)  decease^  to  his 
heirs,  and  to  their  heirs  and  assigns  forever,"  ate  used  by  the 
testator  to  define  the  measure  of  the  estate  which  he  intended 
to  jLnve  to  Iknjaniin ;  and  did  nut  pointy  according  to  the  un- 
derstanding of  the  testator,  as  made  knowii  to  ui  by  tlie  language 
111'  used,  to  such  individuals  as  should,  iu  the  event  of  tlic  death 
of  lienjumin,  be  his  heirs  at  law.  If  this  position  is  true,  then  I 
concede  that  the  plaintiff  tooic  no  estate  under  the  will,  and  can- 
not recover. 

The  effect  of  the  rule  established  in  StuUeg^a  cose,  upon  this 
will,  if  it  falls  within  it,  I  shall  not  attempt  to  avoid;  (or  that 
the  rule  as  understood  and  interpreted  by  the  courts  mEugland 
and  in  this  state,  formed  a  part  of  the  law  of  this  state,  until 
abrogated  by  the  legislature  in  1830^  subsequent  to  the  time 
when  this  will  took  effect,  cannot  now  be  questiuned.  Tliat 
it  was  arbitrary  and  technical,  and  often  operated  to  de- 
feat the  intention  of  testators;  and  caused  great  hardships 
and  injustice  by  depriving  devisees  of  the  bounty  wliich 
their  ancestors  had  designed  for  them,  is  apparent  to  all  whc 
have  read  the  cases  in  our  courts;  and  this  was  doubtless  the 
reason  which  influenced  the  legistature  to  abolish  it.  The  same 
reasons  should  influence  the  coiuts  to  confine  the  opecatioa  of 
the  rule  to  the  narrowest /imits,  consistent  with  former  a^iudi- 
cations.  But  since  the  ru  e  existed  when  the  testator  died,  it 
becomes  important  to  ascertain  Its  exact  limits,  that  we  may 
know  whether  it  is  to  control  this  case.  Preston,  in  his  work  on 
estates,  {vol.  1,  p.  263,)  thus  clearly  states  the  rule.  "  When  an 
ancestor  takes  an  estate  of  freehold  by  any  gift  or  conveyance, 
and  in  the  same  gift  or  conveyance  there  is  a  limitation,  medi- 
ate or  immediate,  to  his  heirs,  or  heirs  of  his  body,  the  word 
'heirs'  is  a  word  of  limitation  of  the  estate,  and  not  of  pur- 
chase.'* To  apply  the  rule  to  this  case,  as  the  defendant  claims 
it  should  be  applied,  it  would  decide  that,  as  Benjamin  confess- 
edly took  an  estate  of  freehold  under  the  will,  that  is  an  estate 
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for  life ;  the  subsequent  words,  giving  the  estate  to  his  heirs,  en- 
larged the  life  estute  to  a  fee;  and  Benj;ioiin's  heirs  took  nothing 
under  tlie  will :  dial  the  words  '-liis  lieirs"  do  not  mean,  in  this 
coQDexioD,  tile  heirs  of  Benjamin  ;  but  are  used  meroly  to  show 
the  measure  of  the  estate  that  he  took  under  the  will ;  and  that 
if  the  beirs  of  BenjanuQ  ever  take  an  interest  in  the  same  land, 
'  they  must  take  it  as  his  heirs,  and  not  by  force  of  this  devise. 
This  application  of  the  doctrine,  it  is  plain,  would  defeat  the  plain- 
tiff's estate  in  the  premises,  and  would  require  the  court  to  reject 
ns  surplusage,  the  mipoi  tant  words  of  the  will  and  to  their 
heirsy  Such  rejection,  I  think,  should  never  be  made,  except  for 
the  purpose  of  carrying  into  effect  the  clear  intent  of  the  tesLitor. 

There  are  many  cases  in  which  the  courts  have  given  effect 
to  the  intention  of  testators,  in.  disregard  of  the  rule  in  SkeUej^s 
ciue.  In  the  celebrated  case  of  Perrin  v.  Bktke^  the  court  of 
king's  bench  decide  that  in  the  construction  of  wills  the  inten- 
tion of  the  testator  must  always  be  regarded.  Tliat  was  a  case  in 
which  the  rule  In  Shellei/s  ctise  was  invoked  against  what  t|ye 
couit  considered  was  the  uUention  of  ilic  testator;  biU  they  al- 
lowed the  intention  to  prevail.  The  case  was  carried  for  review, 
into  the  exchequer  chamber,  and  was  reversed ;  because  that  court 
did  not  consider  that  intention  so  clearly  expressed  as  to  take  it 
out  of  that  rule.  Sir  William  Blackstone,  in  the  course  of  his 
opinion  in  that  case,  an  opinion  that  has  been  much  extolled  for 
its  profound,  yet  hickl  argfumeat  upon  this  most  abstruse  sub* 
ject,  holds  the  follow  i  ng  1  a nguage :  The  rule  in  Shellei^s  case 
is  not  to  be  reckoned  among  the  great  fundamental  principles 
of  juridical  policy;  which  cannot  be  exceeded  or  transgressed, 
by  any  intention  of  tho  tost ator ;  hnt  is  of  a  more  flexible  nature, 
and  admits  of  many  exceptions ;  for  if  the  intention  of  the  testa- 
tor be  clearly  and  manifestly  contrary  to  the  l^ral  import  of  the 
words,  which  he  has  thus  hastily  and  unadvisedly  made  use  ol^ 
the  technk»l  rulo  of  law  shall  give  way  to  this  plain  intention 
of  the  testator.''(a) 

In  the  case  now  before  us,  the  deciston  of  the  court  below 


(«)  See  the  opinion  of  Sir  William  Biadutone  in  1  Harg.  Tracta,  487. 
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wbieh  Mdl  ttHir  lh«  dttias  to  BrajMirin  nw  *  Km  simple,  ii 
lllaced  entirely  upo»themte  m-Sh^tf^sease;  laying  oui  of 
mv,  or  denying  any  oAeacy  to  Ibo  sQptmdiled  or  explanftforjr 

words  accompmiyinj^  the  devisp ;  and  also,  as  I  read  the  will, 
to  the  plain  intention  of  the  testator.  After  much  exam iiiation  of 
the  cases  bearing  upon  the  subje  ct,  I  am  unable  to  concur  in 
the  conchision  to  which  that  court  came. 

And  iirst,  I  think  that  the  explanatory  words  take  the  case 
out  of  the  reason  of  the  rule,  and  consequently  ont  of  the  nil< 
i^lL  Mr.  Cniise,  m  his  Digest,  (Hi.  dk  fUy  h  40,)  kiys 
down  tke  klAomiug  prapotttiott  t  Wben  am  mm»  h  devised 
10  a  poiMNi  and  hia  hoHs,  ot  to  tim  Kent  of  hm  body,  and  there 
an  voids  of  aspfettnlioii  annexed  to  tiM  woad  lieii%  from 
trfMaea  it  may  be  eoHeoted  tfmt  the  teMacar  meant  t»  qm\Afy 
the  meenrng  of  the  word  'heirs,'  and  not  to  ttue  it  in  its  techni- 
cal sense,  but  as  a  description  of  the  person  or  persons  to  whom 
he  intended  to  orive  his  estate,  nfter  the  death  of  the  first  taker ; 
the  word  '  heirs'  will  in  tljat  opfjrnte  as  a  word  of  pur- 
chase." The  o^eneral  current  of  authority  susfains  this  position 
of  Mr.  Cfuise.  Chancellor  Kent,  (4  Com.  220,  221,)  says, 
^  Thrra  am  several  cases  in  whioh,  in  a  devise,  the  words  heir^ 
m  hMr9  •fUn^  bm  bestt  take*  to  be  words  of  puithass, 
aaid  net  of  Hmilatie«,,in  oppeskiowio  the  rate  in  igkeUe^soiue. 
Whan  the  testator  amsexse  woidi  of  explanations  to  the  woid 
beiia^  shnwitai^  theieby  that  be  maant  by  the  word  hdr^  a  mem 
d9ieHpii»p9mnmwftiy  or  specific  designation  of  eenhin  indivld- 
lials;  or  when  the  testatdr  superadds  words  of  explanation,  or 
fresfi  words  of  limitatjon.  and  a  new  inheritance  is  grafted  upon 
the  heirs  to  whom  he  c^ivos  tlie  estate."  Whenever  there  is  a 
devise  to  a  man's  hr  irs,  or  die  heirs  of  his  body,  the  heirs  have 
been  allowed  to  take  as  purchasers,  according  to  the  langunsre 
of  8if  William  Blackstone,  in  the  opinion  before  quoted  in  Per- 
pin  r,  BittkOi  "  when  the  testator  has  superadded  fresh  Iimil»> 
tions,  or  grafted  other  words  of  inheritance  i^on  the  lieirs  to 
wimm  he  gave  the  estate ;  whereby  it  appeared,  that  those  heirs 
were  meant  by  the  testator  to  be  the  rool  of  a  new  inheritance, 
the  stock  of  a  new  descent,  and  were  not  considered  merely  as 
blanches  derived  from  their  own  progenitor." 
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If,  therefore,  th«  word  heirs  is  not  used  by  a  testator  to  shoxv' 
the  nature  or  qnantity  of  the  estate  devised  to  the  first  taker,  as 
in  the  common  phrase, "  to  A.  B.  .his  heirs  and  assigns but  the 
tertns  used  in  the  will  in  that  cponexibti  ^Oi^  clearly  that  thd^ 
fesfafor  hod  in  his  mind  certahi  paitbi|iar  |}eyadnR,  either  theniar 
heitigy  or  which  he  eontemplfttedr  iQjg^tjBoooi.eti^t^i!^  ^Mv^ 
designed  them  to  Wthe  objects  of  his  boiimty  after  the  r^ath  of  d^' 
first  tnker;  then  the  word  heirs  will  fee  coBstnied  a^  a  vyprd'  of 
purchase;  and  the  individuals  designated  thereby  will  lake  ^fli 
devivsecs  uuder  the  will :  they  form  a  new  stock. 

I  will  advert  to  some  cases  in  which,  when  superadd"  J  words 
of  cxp'anation  or  limitation  have  been  fonnd  in  the  will,  llie  rule 
mSh^e^sease  has  been  disregarded,  find  the  intentiotvof  i^e 
liesfi&tor  been  perittitted  to  pmvlk  Iif  ArtM^^  eefset  (I  B^,( 
66,)  FrADcis  Archer  deTtsed  lands  Co  Robert  JLreher  for  his  life,- 
smd  afterwards  to  the  next  heir  male  of  Robert,  amd  to  the  heir9 
males  of  the  body  of  such  next  heir  male;  and  it  was  adjudged 
that  Robert  had  but  a  life  estate  ;  because  he  had  but  an  express 
Hfe  estate  devised  to  him,  and  the  remainder  was  limited  to  the 
next  heir  male  in  the  singular  number.  For  here  it  is  evident 
llukf  the  testator  had  in  view  a'  particular  person,  and  that  he  did 
not  use  the  words  "  next  heir  iHat^  to  define  the  quantity  of  ^S^)^t 
estkite  devised  to  Robert ;  and  (herefbre  the  word  heir  was  eon^ 
stmed  as  a  wow'  of  purchase;  Ih  L&ife  Denfies,  (  3^  Ld. 
Raym,  15(31,)  a  person  devised  to  his  son,  and' his  heirs  lawfully* 
to  be  beg"otrrn  ;  that  is  to  say,  to  his  first,  second,  third  and  ev- 
ery son  and  sons  lawl'ully  to  be  beg'otr(!n  of  the  body  of  his  said- 
son,  (fee. ;  and  it  was  decided  that  the  son  took  only  an  estate 
^r  life:  the  word  heirs  being  Ailly  explained  by  the  subsequent 
woidb,  to  be  8  word  of  purchase.  In  this  case,  as  in  many  oth*- 
erfl^  the  son  answered  to  the  charactefof  heiiT;  hut  the  word  wasf 
employed  to  point  out  the  indfvid'nal,  and  to  show  that  he  was 
the  person  intended  by  the  testator  as  the  devisee  of  the  remain- 
der.   He  therefore  did  not  take  as  heir,  but  as  a  purchaser. 

Tn  Doe  v.  Lamrn^-,  (2  Burr.  1100,)  lands  held  in  ir^vclkind 
were  devised  to  Ami  Cornish,  and  the  heirs  of  her  body  iawluUy 
be^^ottcn,  or  to  be  begotten,  as  well  females  as  males^  and  totfaeir 
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heirs  and  assigns  fotever,  to  be  equally  divided  sbaie  and  share 
idik^  as  tenerits  in  c6iniiioii  and  not  as  joint  tenants.  Althoagli 
tibre  then  was  ha'expi'ess  Ihnltation  in  the  devise  to  Anii  Gor- 
nisK  for  her life'  oHIy,  andif  the  devise  had  stopped  after  the 
wotds'** heirs  of  hef  My  lawfully^  begotten/*  sheVoidd  have 
ti^n  an  estate  tail ;  yet  it  uras  b^d  that  the' subseqtient  words 
of  explanation  and  limitation  showtJ  ihat  it  was  the  iiitcntiou 
of  the  testator  that  she  should  lake  bit  a  life  estate;  aiid  tliat 
the  words  "heirs  of  her  body"  wereiised  as  words  of  purcliasp. 
In  this  the  heirs  of  the  body  of  the  first  taker  took  in  the  char- 
acter, but  not  in  the  quality,  of  heirs.  The  words  point  to  the 
jpelrsons  meant  by  the  testator ;  and  they  took  as  devisees. 

In  GaodtiUe  v.  Herrings  (1  EoMf^  264|}  there  was  a  devise  in 
trust  for  the  sister  of  the  testalrti:,  during  her  natural  life;  and 
fiom  and  after  her  decease  in  truist  for  the  heirs  male  of  her  body 
to  be  begotten  severally  and  successively,  and  in  remainder  one 
after  another.  The  court  held  that  the  sister  took  an  estate  for 
lilu  uiily.  Lcl.  Kenyon  said  thai  the  inteniioa  of  the  testatrix 
was  most  obvious,  to  give  the  first  taker  only  an  estate  for  life ; 
that  although  when  the  estate  was  limited  to  the  heirs  of  the 
body  of  the  first  taker  without  explanation,  the  rule  in  Shelletfs 
caae  must  be  observed ;  yet  that  it  had  never  been  decided  that 
those  words  might  not  be  otherwise  explained  in  the  will,  by 
the  testator  himself.  In  this  case  the  explanation  which  the 
will  contamed  of  the  words  "heiis  male  of  her  body,*'  showed 
that  the  testatrix  meant  the  sons  of  her  sister,  and  that  they 
should  take  as  devisees  successi  vel  y .  They  were  therefore  used 
as  words  of  purchase.  In  Orettan  v.  Howard,  (6  Taunt.  94,) 
the  testator  devised  lo  his  wife  for  her  life,  all  liis  real  estate; 
and  after  her  decease  to  the  heirs  of  her  body,  share  and  share 
alike,  if  more  than  one.  The  cuuri  iidd  that  the  wife  took  a 
life  estate,  and  that  her  children  took  as  purchasers.  If  we  ex- 
clude the  latter  words,  ^  share  and  share  alike,  if  more  than  one,'' 
we  have  a  case  falling  precisely  within  the  rule  in  SheUey^f 
eate  ;  and  the  wife  would  have  teken  an  estate  tail.  The  words 
heirs  of  her  body"  would  have  been  construed  to  be  words  of 
limitation,  and  her  children  must  have  derived  their  estates 
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throu2:h  her.  But  as  the  testator  employs  further  words  of  ex- 
planation, and  says  that  the  liens  of  her  body  "shall  take  yljare 
and  share  alike  if  more  than  one,"  it  is  ])lain  that  he  did  doi  use 
the  words  "heirs  of  her  body"  as  words  of  limitation  ;  but  that 
he  meant  to  designate  certain  individuals,  and  make  them 
his  devisees.  The  words  were,  therefore,  used  as  words  of' 
purchase. 

In  Riffht  Crehofy  (5  Barn,  4"  Creaa,  866,)  there  was  a 
devise  to  trosteeb  to  permit  the  daughter  of  the  testator  loreceivo 
the  rents  ibr  her  life;  and  after  her  death  he  devised  the  premi- 
ses «to  t}ie  heirs  of  the  body  of  his  daughter,  share  and  share 

alike,  their  heirs  and  assigns  forever.*  She  had  one  child  at  the 
death  of  the  testatoi  ,  and  iiiore  chiidi  i  n  afterwards.  The  court 
held  that  the  words  "heirs  of  her  body-^  meant  children;  and 
that  the  child  in  bemir  at  the  death  of  the  testator  took  a  vested 
remainder  in  ice ;  which  opened  and  let  in  the  other  children. 
Bayley,  J.  says :  "the  words  *  heirs  of  the  body'  not  being  used 
m  the  strict  legal  sense,  we  are  bound  first  to  ascertain  in  what 
sense  they  are  used.  When  that  is  ascertamed,  then  the  wilt 
mtist  receive  the  same  construction  as  if  words  apt  and  proper 
to  denote  that  intention  had  been  used,  instead  of  the  words 

heirs  of  the  body/'  or  as  if  those  words  imported  the  very  sense 
in  which  they  were  used."  Doe  v,  Gojf^  (11  Easts  668,)  is  an- 
other case  of  the  same  character.  'J'lie  testator  devised  an  estate 
to  his  wife  for  life,  and  aff(T  licr  dorcase,  to  his  daughter  Mary, 
and  the  heirs  of  her  body  begotten  or  to  be  begotten,  as  tenants 
in  common.  It  was  held  that  the  daughter  Mary  took  An  estate 
for  life  onlv,  with  remainder  to  her  children  equally  as  purcha- 
sers. Ld.  EUenborough  said :  The  words '  heirs  of  the  body* 
are  undoubtedly  prima  fads  words  of  limitation ;  but  they 
may  be  construed  to  be  words  of  purchase  when  it  is  clearly  so 
intended.  And  we  think  that  in  this  case  such  intention  je 
elear.  The  provision  that  they  should  take  as  tenants  in  com- 
mon, shows  very  distinctly  lliat  the  testator  was  contemplating 
something  very  ditTerent  from  an  estate  tail." 

It  will  therefore  be  seen  from  these  cases  cited  from  the  En- 
glish reports,  that'  the  words  "  heirs  and  heirs  of  the  body^" 
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wh0tk  vsitA  kk  a  will,  aie  misoeptible,  i|i  oertaiii  coses^  of  a  dife* 
aol  eoMtraetktt  Cnm  gives  to  them  ia  SkeUej^s  eaae* 
And  that  whettem  a  testator  has  added  words-  of  limitation  or 
of  explanation,  showing  clearly  that  he  used  those  words  to  de* 
si^nSite  certain  individuals  as  his  devisees,  the  courts  of  law  will 
give  effect  to  the  intention  of  the  testator,  and  construe  tlieni  as 
words  of  pnrchnse.  Afid  we  shnll  find  the  same  liberal  and 
consistent  principles  assorted  ia  cases  decided  in  the  courts  of 
this  conntry 

la  Rogers  v.  Ri^ers^^Wend,  503,)  although  Uiis  precise 
qvertioQ  did  not  nee^ssarily  arise,  still  the  whole  reason ing.  of 
ther  eours  in  eommenting  upon  the  oas^  went  to  show  that  io 
Ae  judgment  of  this  court  the  rule  in  Shettef^s  ease  should 
Always  give  way  to  the  nanifest  intention  of  the  testator ;  thot 
^Foid»of  sTtv'  OS  "  heirs"  aad  "  heirs  of  the  hody,**  are  not  to  be 
construed  in  a  technical  sensS)  when  it  is  manifest  that  the  tes- 
tator used  them  ns  mere  designatio  per  sou  arum.  In  Findlay 
Y.  Riddle,  (3 /J /w.  148,)  tiie  testator  devised  lands  "to  John 
Pindlny  durin?  his  natural  life,  and  after  his  decease,  if  he  shall 
die  leaving  lawful  issue,  to  his  heirs  as  tenrmts  in  common,  nnd 
their  respcctivO  heiis  and  assig^ns  forever."  It  was  held  that 
John  Findlay  took  an  estate  for  life  only.  This  case  does  not  . 
in  the  least  difier  in  principle  from  the  one  now  before  us.'  The 
ezplanatory  words  ars  more  foil  to  show  that  the  testator  meant 
ckikk^  by  the  use  of  the  word  Astrs.  But  the  principle  is  as- 
sevCed'  that  the  tedinical  meaning  of  words  of  art  shall  give  way 
before  the  intention  of  the  testator,  when  it  is  made  clear  that 
they  do  not  harmonize.  The  case  before  us  has  bec»n  decided 
in  the  court  below  upon  the  strength  of  the  technical  lana:ua5re 
used  by  the  testator;  and  the  reasonin<(  proceeds  u]>ou  the  sfround 
that  the  menninsr  of  the  testator  must  be  song-ht  for  in  the  tech- 
iHoal  language ;  adopting  the  most  rigid  rule  of  the  most  rigid 
ooostractiouists,  Lord  Tburlow  and  Mr.  Preston. 

The  caseof  Tanner  v.  lAvingston^  (12  Wend,  83,)  is  atiother 
case  in  support  of  the  views  above  ejrpressed ;  and  is  this  very 
cane,  with  a  slight  addition  to  the  explanatory  words.  The  tes- 
tator devised  an  estate  to  his  son  and  his  wife,  and  the  survivor, 
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for  llieir  nalural  lives;  and  after  tlieir  deatli  to  their  heirs  mole, 
and  to  their  heirs  and  nssig^ns  forever,  sliare  and  share  alike. 
The  only  substantial  dulerence  between  llmt  case  and  the  one 
now  before  us,  is  in  the  addition  of  the  wosds  "share  and  share 
alike;"  which  cannot  in  any  fespect  ¥ary  the  principle.  Ner 
do  the  court  adTeit  to  thai  ezpieasion,  aa  the  iboaia  «f  their  tm- 
elusion,  ft  was  then  contended  that  the  rule  in  SheU^M  earn 
applied,  and  tliat  according  to  that  rule  the  estate  paeaed  under 
the  will  to  the  son  of  the  testator  and  his  wife  in  fee  simple. 
But  the  conrt  held  otherwise;  and  that  they  took  estates  for 
life,  and  their  heirs  male  a  vested  rem  ujider  in  fiee.  Nelson:  J. 
in  delivering:  tlie  opinion  of  the  court,  alter  adverting  to  the  rule 
in  Shellej/a  eaae^  aays:  It  haslioweyer  heen  perfectly  settled, 
at  least  since  the  celebrated  caee  eC  Petrin  v,  Biahe,  (4  CSnitM, 
881,  tit,  38,)  that  this  rule  most  gm  way  to  the  plain  and  man- 
ifest intent  of  ^e  testator ;  and  when  enfiivcedl,  is  done  ao  only 
more  compTetely  to  efl^tuale  rach  Sntent*  He  proceeds  then 
•  to  show  that  the  testator  intended  that  his  son  and  wife  should 
take  life  estates,  and  the  sons  of  thai  son  the  fee  simple;  and 
then  adds,  "  Even  in  England  where  the  rule  is  rigidly  applied 
to  the  construction  of  wills,  when  the  devise  is  to  a  persoii  and 
his  heirs,  or  to  the  heirs  of  his  body,  and  there  are  words  of  ex- 
planation annexed  to  the  word  heire,  by  vbich  the  testator 
'meant  to  qualify  that  terra,  and  not  to  use  k  in  its  teohnieel 
sense,  but  as  a  deacriptie  persmmrum  to  whaok  be  intended  $0 
give  the  edt6te  aAer  the  death  of  the  -first  taker;  the  word  keira 
will  operate  as  a  word  of  putcliase."  The  same  doctrine  will 
be  fouii  1  reiterated  by  this  court  in  Taiiman  v.  Woodf  (26 
Wend.  9.) 

After  this  review  of  the  cases,  I  conclude  that  this  principle  is 
well  settled ;  that  is  to  say,  that  whenever  an  estate  is  devised 
Ibf  life,  and  is  then  given  to  the  heirs  or  heirs  of  the  body  of  the 
first  taker,  and  there  are  any  explanatory  words  employed  in  the 
wilt,  it  is  the  duty  of  courts  to  seek  for  the  meaning  of  the  tes- 
tator, and  ascertain  whether  it  was  his  intention  to  use  those 
words  in  a  technical  sense  to  definu  the  estate  before  granted; 
^  to  designate  certain  individuals  whom  he  intended  should 
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take  the  estate  as  his  devisees.  If  they  find  the  latter  to  have 

been  his  intention,  then  they  should  decide  that  the  word  htirs 
is  ti  word  of  purchase. 

Having  definod  what  I  understand  to  be  the  true  nilo  appli* 
cable  to  this  subject,  I  will  now  inquire  whether  this  will 
contains  words  of  explanation  sufficient  to  show  that  the  woid 
heir9  was  used  by  the  testator,  not  in  a  technical  sense,  l;ut  as  a 
description  of  persons,  and  should,  therefore,  be  constmed  as  a 
word  of  purchase..  After  devising  the  estate  to  his  son  Benjamin 
dnring  his  natural  life,  the  will  continues,  and  after  his  decease, 
to  his  heirs,  and  to  their  hairs  and  ussig'fis  forcverJ'^  The 
question  is,  what  did  the  tostiitor  mean  by  the  words  "to  his 
heirs  /''  Had  lie  in  his  mind  at  the  time,  the  possibility  and 
probability  that  his  son  Benjamin,  wlio  was  then  seventeen  years 
of  age,  would  marry  and  have  children;  and  was  it  his  inten- 
tion to  limit  Benjamin's  interest  in  the  land  to  a  life  estate,  and  to 
give  the  remainder  in  fee  to  those  children  ?  We  have  seen  what 
explanatory  words,  shewing  that  the  testator  referred  to 
persons,  have  been  held  snfilcieni,  in  the  variety  of  expressions 
in  the  cases  quoted.  Tiie  point  has  always  been  to  show  ihat 
the  testator  was  contemplating  something  very  diflferent  from  an 
estate  in  fee  or  in  tail  in  the  lirst  taker ;  and  therefore,  any  mode 
of  expression  tiiat  indicated  clearly  the  same  intention,  must 
produce  the  same  result.  When  this  testator  gives  the  estate  to 
the  heirs  of  Benjamin  after  his  death,  and  to  their  heirs  and  as* 
signs  forever;  he  must  have  intended  to  indicate  some  persons 
by  the  term  "  heirs,"  as  issue  or  children,  or  the  words  that  fol- 
low, "and  to  their  heirs,"  are  absurd  and  out  of  place.  When 
he  snys  "nnd  to  ih^ir  heirs,"  he  refers  by  the  woid  their,"  to 
the  word  'Mieirs,"  and  must  necessarily  mean  persons;  and  this 
makes  his  intention  as  clear  as  it  is  in  either  of  the  cases  befoie 
cited.  It  will  not  answer  to  reject  these  additional  words,  and 
say  that  they  are  surplusage ;  and  look  for  the  meaning  of  the 
testator  to  the  word  heirs"  only.  It  seems  to  roe  very  clear 
that  they  were  used  by  the  testator  to  carry  out  his  meaning  in 
using  the  word  ^  heirs;"  and  that  he  used  it  in  the  sense  of  issue 
or  children.    I  think  that  be  designed  to  create  a  new  stock  lu 
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the  hein  of  his  son  Benjamin,  and  to  confer  npon  them  the  fee 

which  they  should  take  directly  from  him  under  the  will,  and 
not  through  Benjamin;  and  which  might  lolluw  the  courso  of 
descent  from  those  "heirs  "  The  case  of  Brant  v.  Gelston,  (2 
Johns.  Cas.  384,)  cited  and  relied  upon  by  the  snprcme  court, 
was  one  in  which  the  conveyance  was  by  deed.  It  is  avcII  im- 
derstood  that  courts  in  construing  deeds  are  governed  by  differ- 
ent rales  from  those  they  feel  at  liberty  to  adopt  in  respect  to 
wills ;  and  that  in  respect  to  the  latter,  the  intention  of  the  tea* 
tator  is  the  cardinal  principle  by  which  they  are  guided.^  That 
case  then  is  no  authority  acrainst  the  views  I  have  taken. 

If  I  could  bring  my  mind  to  doubt  in  respect  to  the  intention 
of  the  testator,  I  should  hesitate  to  vote  to  reverse  this  jiidgiiiunt; 
but  having  no  doubt  tiiat  he  intended  to  srive  Benjamin  a  life 
estate  only,  and  that  he  used  the  word  "heirs"  as  a  word  of 
purchase^  I  come  to  the  conclusion  that  the  title  to  the  premises 
is  in  the  plaintiff,  and  shall,  therefore^  vote  to  reverse  the  judg- 
ment of  the  supreme  court. 

Hard  and  Spexckr,  Senators,  also  delivered  written  opin- 
ions, the  former  in  favor  of  reversal,  and  the  latter  for  alErmance. 

Oil  the  question  being  put,  ''Shall  this  judgment  be  reversed?" 

the  members  of  the  court  voted  as  follows : 

« 

For  reversal:  Senators Baklow,  Hard,  Porter,  S.  Shith^ 
Wheeler  and  Williams — 6. 

I  or  ajirmunce :  The  President,  The  Chancellor,  and 
Senators  Denntston,  Emmons,  Folso^t,  Hand,  Johnson, 
Lester,  Lott,  Mitchell,  Sanford,  J.  B.  Smith,  Spencer. 
Talcott  and  Wright — 15. 

Judgment  i  ffirmed. 
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Fellows  and  others  vs.  Prentiss. 

A  letter  in  thci»«!  words:  /  hereby  agree  to  guaranty  to  you  the  paymtnt  of  tueh 
MH  amount  of  goo(U,Mt  aendU  9f  Qwyeor,  interett  nftnmsmonAft  «mm(* 
iag  11500,  at  you  tnay  en^U  t»  J.  K.  f.^  wA  %  Mitinuiqf  KQWWtjf,  bq^  ii 
wliRUiled  by  m  tingle  parebate  to  the  anoont  ineiiliMied. 

Where  the  defondant»  who  was  already  liable  to  the  plaintifTs  as  a  |TiiamntcHr  ftr 
gnods  sold  to  P.  wrote  to  thrm  that  P.  desired  a  furthtw  credit,  and  that  be  was 
wtHiiiy;  to  continue  his  surety,  and  inniiircd  whether  upon  jxiyment  of  a  part  of 
ti)e  t-.\i.sting  debt  they  v.ould  give  further  Urne  for  the  balance,  and  would  cr^it 
P.  with  a  furUter  umuiuit  uf  guods,  and  added  that  if  tlic  answer  was  favorable, 
p.  would  call  on  the  plaintiffs,  and  if  olhervvi&e,  ihc  Writer  would  .arrange  the  ex- 
ifltiDg  indehtfldneM ;  and  P.  purebaaed  other  gooda  of  the  pbiotiAit  wilboat  any 
•nawtr  having  bean  gifeo  to  the  delbiidMi^s  letter ;  AiUthot  the  foMer  ipm  only 
•  pCQfiQiilion  not  hindnir  n^ifaoot  iMw^plaiiee,  mid  oiaaiqimlly  Ihet  the  delea* 
dent  was  not  liable  for  the  lust  mentioned  {michase. 

If  a  principal  debtor  give  Ihc  creditor  hie  note  Ibr  the  {lobt,  peyabk  om«  daijf  ^Ut 
date,  ih^  siirrty  is  Ihcrchy  discharged. 

Xpd  it  is  not  competent  for  the  creditor  to  prove  tlmt  llic  note  was  intended  OA  » 
mere  memorandum  and  was  not  to  operate  aa  iia  exteoaion  of  the  orodit. 

On  error  from  the  supreme  court.  Fellows  and  the  other 
plaintiffs  in  error  sued  Prentiss  in  tlic  sujaeiue  couti.  and  declared 
ifi  assumpsit,  to  which  the  latter  plonded  non-assumpsit.  On  the 
trial  at  the  iSew-Yorlt  circuit,  in  July,  1843,  the  plumtitfe  ;^ave 
in  evidence  a  letter  addressed  to  themselves  by  the  defendant  in 
the  following  vords:  "  Messrs.  Fellows,  Cai|riU  ^  Co. — Oeutle- 
men :  I  hereby  figree  to  guarantee  lo  you  the  payment  of  such 
amount  of  goods,  at  a  credit  of  one  year,  int.  aAer  six  months^ 
not  exceeding  $500,  as  you  may  credit  to  John  H.  Prentiss  of 
Herkimer.  May  28th,  1835.  Yours,  &c.  John  H.  Prentiss  of 
Cooperstown."  The  plaintiffs  in  June  foHowin<r  sold  to  J.  H. 
Prentiss  of  Herkimer  sroods  to  the  amount  of  $191,24,  in  con- 
sequence of  the  gfuaiauty,  upon  the  terms  mentioned  in  it. 

The  plaintifTs  also  irave  in  evidence  another  letter  from  the 
defendant  to  them  in  these  words : 

<'Cooperstown,  July  13, 1830. 
Messrs.  Fellows^  Cargill  d&  Co. — ^Gentlemen:  My  nephew, 
John  H.  Brentiss  of  Herkimer,  who  purchased  about  $600  in 
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goods  of  you  m  Jnoe^  1836,  has  been  here  to  Me  Boe  on  the  nb^ 
jest  of  bis  busineM,'  and  of  his  indebiedttess.  I  learn-  from  him 
that  he  UMide  yoa  a  paymeiit  inDeoenber  lostof  $800^  and  that 
the  remainder  of  the  debt  incunred  in  Jttn;^,1835^  remalnl  im]kiid. 
He  is  desirous  of  adding  to  his  stock  from  $300  to  $400,  and 
thinks  lie  can  pay  you  on  tlic  old  score  about  $200  and  over. 
I  luivc  nscertaiMod  trom  his  townsmen,  many  of  whohn  1  know 
personally,  that  he  is  a  youn^  man  of  indnstrions  liabits,  and 
that  he  gives  undivided  attention  to  his  shop,  and  has  no  vices. 
Under  such  circumstances,  1  am  willing  to  continue  to  be  his 
surety,  becatisd  I  believe  he  strives  to  do  ail  he  can  in  his  lirte, 
and  that  his  prospects  are  daily  beoonving  better  of  increasm^ 
his  business.  The  object  of  my  present  vriting  Is  to  inquire 
vhether  on  the  payment  of  $200^  as  above  proposed,  yon  would 
be  willing^  to  let  the  balance  of  the  old  account  be  for  future 
payment,  as  his  means  shall  be  developed,  and  extend  his  credit 
for  whatever  addition  to  his  stock  he  may  deem  necessnr}*.  If 
your  answer  shouid  be  allinnauvely,  lie  will  probably  visit  the 
city  souielime  abont  the  first  of  Auj^ust.  If  in  the  negative,  I  do 
not  wish  any  costs  to  be  mcurrcd ;  for  in  such  case  I  will  see  the 
debt  wholly  paid  in  the  course  of  ninety  days  from  this  time« 
Having  made  stmie  investments  at  the  west,  it  is  not  convenient 
for  me  to  pay  the  money  for  him  at  present  ;  and  indeed  there 
is  great  difficulty  of  raising  money  in  the  country  just  now, 
which  promises  to  be  obviated  by  the  sales  of  wool,  which  have* 
{ust  commenced.  BespeetfuHy)  your  ob*t  serv't, 

"  John  H.  PnfiNTiss. 

"The  inventory  of  his  goods  shows  that  be  has  not  credited 
them  improperly,  but  tliat  bis  sales,  although  limited,  have  been 
well  made.  He  has  the  goods  on  hand  to  an  amonnt  equal 
to  cover  his  indebtsedness  to  yon,  at  most  J.  IL  F.^ 

After  this  letter  was  received,  and  on  the  29th  day  of  Augttst,i 
1B36,  Prentiss,  of  Herkimer,  made  a  further  payment  of  ^^200, 
and  the  plaintiffii  on  the  1st  day  of  September  theK>ufter,  made  n 
furdier  sale  of  goods  to  him  to  the  amount  of  $61^06.  They 
attempted  to  proiv  that  on  the  28tb  July,  IWt  they,  answered 

YoL.  llf  65 
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die  defendant's  letter,  acceptiog  the  terms  which  he  had  pro- 
posed ;  but  the  clerk  who  wan  examined  for  that  purpose  coald 
only  show  that  a  letter  was  written  and  copied  and  placed  upon 
the  desk  from  which  letters  were  usually  sent  to  the  post  office. 
The  judge  rejected  the  copy,  and  the  plaintiflfo  exceptied.  It 
appealed  that  on  the  8th  day  of  September,  1837,  there  was  an 
adjustment  between  the  plaintiffs  and  Prentiss  of  Herkimer, 
when  aller  cliargmor  interest  on  the  purcliase,  after  six  monUis, 
and  crediting  the  payments,  there  was  found  due  to  the  plniriiifTs 
$674,05,  for  which  they  received  from  him  three  proiiiis>ory 
notes  for  ;^iOO,  ^200,  and  $374,05— the  two  first  at  60  and  9U 
days  respectively,  and  the  other  in  one  day  af\er  date — and  gave 
him  a  receipt  acknowledging  the  payment  of  the  account  by 
these  notes.  AAer  this  evidence  bad  been  given  the  plaintit& 
offered  to  prove  that  the  note  for  9374|05,  payable  one  day  ader 
date^  "  was  intended  as  a  mere  memorandum  note,  giving  no 
extension  of  credit,  and  intended  only  to  fix  the  balance  of  the 
account  f  but  the  offer  was  overruled,  and  the  plaintiffs  excepted. 
Prentiss,  the  purchaser  of  tlie  goods,  died  about  the  first  of  June, 
1838,  having  |>aid  the  iiist  note,  and  $100  on  the  second  ;  after 
which,  some  correspondence  took  place  between  the  j)laintiirs 
and  detendant  which  it  is  unnecessary  to  slate  further  than 
that  the  defendant  in  his  letters  mentioned,  that  he  had  directed 
an  individual  to  take  charge  of  the  effects  of  the  deceased,  and 
inquired  of  the  plaintiffs  whether  they  would  take  such  of  the 
goods,  which  they  had  sold,  as  remained  on  hand,  on  accoimt  of 
their  debt ;  which  inquiry  did  not  appear  to  have  been  answered. 
On  a  motion  for  a  nonsuit,  the  judge  held,  1st  That  the  last 
mentioned  letter  was  a  pro])osition  which  required  an  answer  to 
render  the  writer  liable  as  upon  a  guaranty;  and  2d.  That  by 
the  takini:  of  the  notes  of  the  jiriiieipal  debtor,  the  plaintitis  iiad 
extended  the  credit,  and  that  iliis  dijicliarged  the  dchudant^  and 
lie  accordingly  nonsuited  the  plaintiffs,  who  cxce))ted. 

A  motion  to  set  aside  the  nonsuit  was  made  in  the  supreme 
court .  but  it  was  denied,  and  judgment  was  rendered  for  the  de- 
ondant.   In  the  reasons  assig-ned  by  that  court  for  their  decis- 
ion, it  was  stated,  1.  That  the  {filler  bearing  date  Jcly  13, 1836^ 
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did  not  amoant  (o  a  guaranty,  Irat  was  a  proposition  which  le* 
quired  the  assent  of  the  plaintiflfo  to  certain  specified  terms  and 

conditions,  before  it  became  obligatory  on  the  defendant ;  and 
2.  That  taking  the  notes  al  ihe  purchaser  for  the  balance  of 
the  account,  payable  upon  time,  was  a  valid  extension  of  credit| 
and  discliarged  the  defendant  from  all  liability. 
The  case  was  argued  here  by 

iS:  SchM  ^  Sandfird,  for  the  plaintiffs  in  enpr.  They 
maintained  the  following  piopositions:  1.  The  letter  of  Hay  28, 
1835,  was  a  eantimtlng  guaranty.  {Mason  r,  PrUehard^  18 
Eaali  Wf\  Mark  WelU,  2  Camp.  413.)  But  if  not  origin- 
ally so,  the  subsequent  letter,  construed  with  it,  gives  it  that  . 
effect.  {Eaton  v.  Shaw,  1  Har.  ^  Gill,  13 ;  Smith  v.  Dann, 
6  fliU,  543;  Douglass  v.  Hmrhmd.  24  Wend.  50.)  2.  The 
conditions  annexed  to  the  last  meiilioned  letter  were  in  fact  per- 
formed by  tlie  plaintifiV  giving  a  further  credit  for  the  existing 
account,  and  making  a  further  sale  of  goods  as  asked  for,  which 
was  all  which  the  writer  required ;  and  no  notice  of  the  accept- 
ance was  necessary.  (Maetiery,  Frith^  6  Wend.  116 ;  Adams 
y.  Ludsdlt  1  Bam,  4*  ML  681.)  3.  If  a  notice  of  acceptance 
was  necessary  to  render  the  last  letter  obligatory,  enough  was 
proved  to  enable  the  jury  to  find  that  notice  had  been  given,  and 
the  fact  should  have  been  submitted  to  them.  {Douglass  v. 
Reynolds,  7  Pet.  125.) 

The  giving  of  the  not<^^  by  the  purchaser  did  not.  under  liio 
circum&liujces,  discharge  tlie  defendant.  In  the  last  uientioncd 
letter  he  expressly  asked  thnt  a  further  credit  niii^dit  be  given  lor 
the  old  debt,  and  for  the  puichases  to  be  made.  Besides,  the 
plaintifls  should  have  been  permitted  to  show  that  Ihe  last  men- 
tioned note  was  made  merely  to  liquidate  the  account,  and  that 
no  further  credit  as  to  that  amount  was  intended  to  be  given. 

/  A.  Spencer^  for  the  defendant  in  error,  relied  upon  the 
grounds  npon  which  the  nonsuit  was  granted  at  the  circuit  and 

sustained  by  the  supreme  court,  and  cited,  Slftfhrdv.  Lotp,  (16 
Mn.  10  i)  l\ri^lor  V.  Welijwre,{\0  Ohio  A*e^^.  4UU;)  1  Maula 
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4*  /Sel  557;  i/aw^  v.  ^'mith,  (17  ir^w^f.  179;  Comde  X^Woo^f, 
(8         150;)  Wn^/U  t.  ^o/awow,  (8.  >Fc7t<i.  512.) 

The  Cbaroelloe*  The  object  of  this  suit  was  to  ofaugil 
the  defeodant,  as  gtuiiaiitor  fiyr  the  indebtedness  of  his  nepliev. 
And  to  lender  him  liable  it  is  necessary  that  he  should  have 
entered  into  a  written  agreement  to  be  answerable  for  aneh  in* 

debtediiess;  and  that  the  consideration  for  such  agreement  should 
be  expressed  ttierein.    (2      S.  135,  The  guaiuUiiy  of  ihe 

28lh  of  May,  1836,  was  siicli  an  agreement ;  as  it  showed  thai 
the  fifoods  to  !je  delivered  to  the  nepliew,  on  credit  for  one  year, 
to  an  amount  not  exceeding  $500,  were  the  consideration  of 
the  defendant's  promise  to  g^ranty  the  payment.  Goods  to  the 
amount  of  $491,24  were  delivered  to  the  nephew,  upon  the&iitt 
of  that  guaranty ;  for  whi^h  he  paid  tfie  plaintiflb  #400  in  Th- 
oember,  18^;  and  August,  1836.  For  the  residue  of  those  goods 
the  defendant  is  still  liable,  unless  the  plaintiffs  have  discharg- 
ed him  from  liability  by  the  extension  of  credit  to  the  nephew, 
by  taking  liis  notes  on  tlie  8tli  of  September,  1837,  which  notes 
included  such  residue  and  the  interest  thereon  after  six  months. 

Under  the  letler  of  the  defendant  of  the  13th  of  July  1836, 
however^  I  do  not  think  the  defendant  was  erer  legally 
liable  ae  sufety  for  the  nephew  ibr  the  goods  subeequently' 
delivered.  The  termi  of  that  letter  are  so  ambSgnoue  thai  it  js 
somewhat  doubtful  whether  the  writer  intended  Co  exprae  M*. 
willingness  to  guaranty  the  payment  for  the  new  stock  of  goods, 
to  tlie  amount  of  three  or  four  iiundred  dollars,  or  merely  tocoD- 
timi'^  to  he  his  surety  for  the  balance  of  the  previous  indebted* 
ness  ui  case  Fellows,  Gargili  (k,  Co.  should  consent  to  an  indefinite 
extensiOQ  of  payment  upon  the  terms  proposed.  I  am  inclined 
t6  think,  however^  that  a  gumbty  tbe  further  sale,  as  well 
as  an  ekiension  <^  the«  old  credit^  was  iMended^ .  Bat  it  ia  ffa- 
fectly  evident  that  the  defendant  did  not  intend  to  agree  to  be 
liable  to  the  plaintifla  for  any  future  sales  to  his  nephew,  unless 
they  should  upon  the  receipt  of  his  letter  answer  the  same  afid 
afi^ree  to  the  terms  therein  proposed.  An  affirmative  answer 
agreeing  to  those  termsi  therefore,  was  tbe  coosideratian,  and  als». 
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Hie  ebndkioii,  upon  which  the  defendent  was  to  contimie  to  be 
the  fleeurity  ^  the  nephew.  This  letter  of  the  defendant  wi9 

mailed  at  CooperstowD,  the  day  after  its  daU  ;  and  ihere  is  uo 
pretrnce  that  the  plaintiffs  aaswered  it  until  a  forliught  afler- 
wnrds.  Afjd  there  was  no  leo;al  evidence  oiiered  to  show  that 
they  answered  it  at  all ;  except  wiiat  might  be  inferred  from  the 
faet  that  a  month  after  the  time  indicated  in  the  defendant's  let- 
ter, the  nephew  went  to  New-York  and  paid  #200  on  the  oid 
debt,  and  made  a  new  purahaae  of  foods  to  an  amount  cooaider* 
ably  exceeduig  the  laigeet  sum  meatiooed  in  the  defendant's 
Ustter  oT  the  I3th  of  Jnly.  The  claim  against  a  sniety  is  ftric- 
tissimi  juris  ;  and  to  render  the  guarantor  liable  it  is  incumbent 
on  those  who  claim  the  benefit  of  the  euarantv  to  show  tliat  its 
terms  hnve  been  strictly  complied  with.  (CumfbMs, French^ 
6  T,  R.  200.) 

But  ev^n  if  the  defendant  was  originally  liable  as  rruarantor 
for  the  goods  sold  his  nephew  on  the  1st  of  September^  1836)  he 
was  discharged  from  his  liability  finr  those  goods  as  well  as  for 
the  balance  d«e  upon  his  original  pumhaae,  by  ifaenew  arrange- 
ment made  by  the  plaintifl^  with  the  nephew  on  the  8th  of  Sep- 
tember, 1837,  after  the  year's  credit  on  the  last  purchase  Iiad 
expired.  That  was  not  only  an  extension  of  credit  for  a  part  of 
the  demand  for  nniety-tliree  days,  for  anothr  r  pnrt  for  sixty-three 
days,  and  for  the  residue  for  four  days,  including  the  days  of 
grace  upon  the  several  notes,  but  in  iiict  constituted  a  new  ooa* 
ftect.  For  the  interest  on  the  aecount  up  to  that  date  was  com* 
pttted  and  included  in  the  new  notes,  to  as  to  entitle  the  payees 
of  the  notes  to  mterestupon  the  inteieet  which  had  then  accrued. 
So  that  the  amount  recoverable  upon  the  notes  would  be  differ- 
ent  from  that  which  the  plaintiffs  would  have  been  entitled  to 
recover  upon  the  orioinai  coiiiiact.  And  as  the  written  receipt 
and  the  notes  showed  that  those  notes  were  received  in  payment 
of  the  original  account  and  interest  thereon  to  that  date,  the  cir- 
cuit judge  very  properly  refused  to  allow  evidence  to  contradict 
the  written  statement,  and  to  show  that  one  of  the  notes  was  a 
mere  memorandum  note  which  gave  no  extension  of  credit  It 
is  perfectly  clear  that  the  defendant's  nephew  could  not  haw 
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been  sued  upon  the  orjgiiial  indebtedness,  or  any  part  thereof, 
between  the  Sth  and  the  12th  of  September,  1837,  even  if  the 
plaintiff  could  have  sued  him  upon  llie  account  for  the  goods 
and  interest,  after  those  notes  had  become  payable  by  the  terms 
thereof.  And  the  extension  of  the  credit  for  a  single  day  with- 
out the  consent  of  the  surety  would  discharge  him  as  effectually 
as  a  novation  to  which  he  was  not  a  party.  It  is  a  general  rale 
that  the  giving  a  promissory  note  for  a  pre^isting  debt  is  only 
a  payment  sftb  modoy  unless  there  is  an  express  agreement  that 
it  shall  be  received  in  payment.  And  the  plaintiff  at  tiie  trial 
may  recover  for  the  oriirinal  indebtedness,  upon  yjfodncing  and 
cancelling  the  note,  provided  he  was  the  owner  of  -ncli  note  at 
the  time  of  the  commencement  of  the  suit.  But  if  the  creditor 
takes  the  bill  or  note  of  his  debtor,  pa3fable  at  a  future  day,  it  is 
an  extension  of  credit;  and  he  cannot  legally  commence  and 
sustain  a  suit  for  the  original  indebtedness  until  such  bill  or  note 
becomes  due  and  payable.  (SiedtnaH  V,  Gooek,  1  Esp>  N,  P. 
3;  Putnam  y»  LewiSf  8  John,  Rep.  389.) 
The  nonsuit  was  therefore  properly  directed  in  this  case  j  and 
the  judgment  should  be  affirmed. 

Hand,  Senator.  The  decision  of  this  case  involves  the  follow- 
ing questions:  Was  the  defendant  by  his  letter  of  May  28th,  1835^ 
a  continuing^  guarantor?  Is  the  defendant  bound  by  his  letter 
of  July  13th,  1836 ?  If  otherwise  liable,  was  the  defendant  dis- 
chaiged  by  the  transaction  between  the  plainti&  and  the  princi- 
pal debtor  on  the  8th  of  September,  1837? 

We  are  referred  by  counsel  to  tiie  cases  of  Mason  v.  Pritch- 
ard,  (12  East,  227,)  and  Merle  v.  Wells,  (2  Camp.  413,)  to 
show  that  this  was  a  continuing  guaranty.  The  guaranty  in 
Mason  v.  Pritchard  was  "for  any  goods  he  [the  plaintif},]  hatli 
or  may  supply  my  brother  W.  P.  with,  to  the  amount  of  ^lOO.** 
In  that  case  the  two  first  purchases  exceeding  £100^  had  been 
paid  for,  and  the  action  was  brought  to  recover  for  a  third  sup- 
ply. The  king^  bench  held  it  a  guaranty  continuing  until  lha 
sredit  should  be  recalled.  The  case  in  Campbell  was  on  a 
guaranty  reciting  that  defendant's  brother  had  applied  to  him  to 
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be  bound  for  goods  "necessary  in  liis  business,"  and  ihtn  bound 
the  guarantor  "for  any  debt  he  may  contract  for  his  business  as 
jeweller,  not  exceeding  £100,  after  this  dale."  Lord  £Uea- 
borough  at  niH  prius  held  it  a  coutiauing  guaranty.  1  sec  no 
objection  to  the  rulings  ia  these  two  eases.  I  take  it  the  rule  is 
this :  Where  by  the  terms  of  the  guaranty,  it  is  evident  the  ob- 
ject is  to  give  a  standing  credit  to  the  principal,  to  be  used  from 
time  to  time,  either  indefinitely  or  until  a  certain  period,  there 
the  liability  is  continuing ;  but  where  no  time  is  fixed  and  nothing 
in  the  instrument  indicates  a  contiijuance  of  the  undertaking, 
the  presumptiuii  is  in  favor  of  a  hmiled  liability  as  to  time, 
whether  the  amount  is  limited  or  not.  If  the  contrnct  is  silent 
and  free  from  all  motive  and  consideration  except  voluntary  as-  ^ 
sistance  to  a  friend,  I  agree  with  Mr.  Justice  McLean  in  Mauran 
V.  BuUu9,  (16  Pd,  Rep,  537,)  that  "generally,  all  instruments 
of  suretiship  are  construed  strictly,  as  mere  matters  of  legal 
right."  In  Cremerv,  Bi^gimoih  ( 1  Maam^s  Rep,  323,)  Judge 
Story  says  "  The  language  of  a  letter  should  be  very  strong,  that 
would  justify  the  court  in  holding  a  guaranty  to  be  a  continuing 
guaranty." 

The  following  are  some  of  the  contracts  held  to  be  continuing 
guaranties.  "I  guaranty  the  payment  of  bills  of  merchandise 
that  Mrs.  P.  has  purchased,  or  may  purchase  of  R  d&  Co. — Mrs. 
P.  having  90  days  credit  on  the  purcbasea^  the  amount  of  this 
jnianinty  not  exceeding  t^i'i'Qd  to  expire  in  one  year  from 
date."  \ciark'7,BurdeU,2&U^Wt,)  I  will  guaranty  their 
engagements,  should  you  think  it  necessary,  for  any  transactions 
they  may  have  in  your  house."  (Gra/U  v.  Ridsdalc^  2  Har. 
^  J.  186.)  "  I  hereby  undertake  and  engage  to  be  answerable 
to  the  extent  of  ibr  any  tallow  or  soap  supplied  by  Mr. 

Bastow,  to  France  &.  Bennett."  {Bastow  v.  Bennett^  3  Camp, 
2ti0,)  .  "Goods  delivered  in  umbrellas,"  dus.  to  A.  "  according  to 
the  custom  of  his  trading  with  you  in  the  sum  of  £200.**  {Har^ 
greave  v.  Smee^  6  Ring.  244 ;  8*  C,  3  Meere  4*  Payne  573. 
See  aho  Douglass  v.  ReffnMs^  7  Pet,  Rep,  113;  and  LaW' 
rence  v.  McCalmout,  2  Howard's  U.  S.  Rep.  426.) 

On  the  other  hand,  tiie  following  have  been  held  not  to  be 
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eoDtinuiiig  guan^itifls.  If  ^iah/es  lo  toke  g<K»dfl  of  yaw  «a 
credit,  we  are  willing  to  lend  mr  nmes  t»  secorky  for  vaj 
amonnt  he  may  wish."  ( Rogers    Wam&rfi  Mn.  119.)    The  » 

object  of  tlie  pieseiil  letter  io  request  you,  if  convenient,  to 
furnish  Messrs.  H.  witli  any  sum  tliey  may  want  as  far  as 
^50,(X)0.  We  shall  hold  ourselve:.  answerable  to  you  for  the 
amount."  {Cremcr  v.  HigginMH^  I  M<mm,  323.)  *'$2^ould 
you  be  disposed  to  furnish  C.  with  such  goods  as  h.e  may  call 
for,  from  (300  to  $600  worth,  I  will  hold  myself  accowUable  for 
ifae  paymeiit,  ihoald  he  not  pay  as  you  and  be  shall  agree/* 
{Rapelt/e    Baileyj  3  Omti.  438.) 

On  an  examination  of  the  above  and  many  other  cases  that 
might  be  cited,  I  think  it  clear  that  the  iiisUuuicnt  srivcn  by 
the  dufeadant  in  this  case,  was  a  limited  and  not  a  continuing 
guaranty.  There  is  not  a  word  that  gives  authority  to  the 
original  parties  to  carry  the  dealing  beyond  a  single  transaction.  . 

As  to  the  letter  of  July  13th,  1836, 1  have  no  difficulty.  If 
proof  of  assent  on  the  part  of  the  plaintiff  had  been  shown,  I 
do  not  see  ki  the  case  any  OFidence  of  compljanee  on  their  part 
with  its  terms.  The  dealing  between  the  creditor  and  tlie  prin- 
cipal  debtor  must  be  in  strict  conformity  to  the  letter  of  credit, 
and  must  be  shown  by  them  to  be  so.  As  Chancellor  Kent  says, 
"The  claim  against  a  surety  is  sir ictissimi juris P  (3  Com.  124. 
And  see  notes  to  same,  and  Stafford  v.  Lmw^  ( 16  Joiin.  67 ;  A  dams 
v.  Jones,  (12  Pet.  Rep,  207,  and  Combe  v.  Wool/,  8  Bing.  156.) 
But  tliere  is  no  evidence  that  an  answer  to  the  defendant's  pn»- 
po^lion  was  ever  gtven ;  and  until  that  was  done  tbm  was  no 
contract.  The  miods  of  the  contracting  parties  must  meet 
(Maetier  v.  Friih,  6  Wend,  103.) 

'  If  a  majority  of  this  court  should  concur  in  the  views  above 
expressed,  the  consideration  of  the  effect  of  the  subsequent  trans- 
actions between  the  plaintiffs  and  J.  H.  Prentiss  of  Herkimer, 
will  be  supererogatory.  But  should  they  thiuk  otherwise,  still 
the  settlement  between  the  creditor  and  the  jNincipa!  debtor  is 
lata]  to  this  action.  Taking  a  note  from  a  debtor  for  a  debt  due 
on  a  simple  contract,  though  it  does  not  merge  the  contract,  and 
a  suit  may  generally  be  brought  upon  the  original  consideiatioii 
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lif  pmdnemgf  and  dtiUv»rto^  up  the  note  at  the  Irial^lMs  alwnyi 
tan  oonaitead  a  valid  agreement  belwe^  the  fiartiefl,  and  a 
aoBpension  of  the  day  of  pajrment  untH  ihe  note  becoinee.  due. 
Another  principle  faniUkrto  thej^vp^ioh^j^  I  toikeit 
js  noquesCioDed  at  this  day,  is,  that'  anyj^lWratioo  of  the  conjUect 
between  the  creditor  and  the  principal  debtor,  without  the  con- 
sent of  the  surety,  dischargfes  the  surety;  afid  courts  \vUl  not 
stop  to  inquire  whether  the  alteration  is,  or  may  he,  pr^udicial 
or  htiiii  licial  to  the  surety.  He  is  sponsor  for  one  conlract,  and 
no  one  has  a  right  to  make  another  for  liiin.  (11  M'cnu.  312  j 
13W.375;  17tU  179;  15iU329  ;  5  i^i//, 463;  1  Dinw,  n6; 
I  UoU,  84;  I  Brock.  Rep,  224;  2  id,  252;  1  Turn.  4' Num. 
Rep,  224 ;  Poih,  Ob,  427,  5i4,  620.)  So  oarefal  of  t^je  righto 
of  a  surety  are  the  courts,  thai  if  the  benefit  of  bis  right  of  sub- 
ngation  has  been  impaired  by  die  esedttor,  even  by  negligeno(>, 
as  if  coIIateFBl  sscnrities'  are  given  np,  or  lost  by  neglect,  the 
surety  is  discharged,  at  least  pro  tanto.  Here  tlie  notes  of  ilie 
principal  debtor  on  tiuie  were  taken,  which  suspended  ilic  right 
of  the  surety  to  pay  the  debt  mid  seek  indemnity  iioin  his  pcin- 
cipnl ;  and  this,  if  only  for  a  day,  discharges  the  surety. 
The  judgment  should  be  affirmed. 

Lorr,  Senator.  The  nonsuit  was  properly  granted.  The 
letter  of  the  defendant  under  date  of  July  13lh,  was  not  a 
gnaranty.  It  was  a  mere  lettsr  of  inquiry,  eontemplaiing  in  its 
Tory  terms  an  anawer.  He  expressly  deelarsd  that  his  object  in 
writing  was  to  inquire  whether  the  plaintifis,  on  the  payment 
to  Uicm  of  $200  by  his  nephew,  would  be  willing  to  let  the  bal- 
ance of  the  old  account  be  for  future  payment,  us  his  means 
should  be  developed,  and  extend  liis  credit  for  whau  ver  addi- 
tion to  his  stock  he  migiit  deeni  necessnry.  If  is  true,  he  had 
previously  stated  that  he  was  willing  to  conuuue  ^nre^y,  hut 
only  under  the  circumstances  specified.  Until  the  plaiutifis 
assented  to  the  terms,  the  letter  was  a  mere  proposition.  In 
JIfeiWr  V.  RiehardMOttt  (1  M,  ^  S,  667,)  the  delendant,  aAer  giF- 
ing  strong  assnnmee  of  the  probity  and  honor  of  the  persons 
reeommended,  added,  Indeed  I  have  no  otjeetion  to  guaranty 
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you  agUDst  any  loss  irom  giving  them  this  credit and  in  JSUt/ 
'  Jcrd  Ldip^llp  John,  67,)  the  letter  claimed  as  a  guaranty 
concluded  by  sayhig :  "If  in  addition  to  the  foregoing  explanar 
^  ti^n,  ^011  shall  require  any  individual  guorantee,  I  shall  tiave  no 
ohjectioii  to  give  you  that  pledj^e."  Both  were  hefl  to  he  merely 
propositions  leading  to  a  guaranty^  and  it  was  declared  that  tlicy 
must  be  accepted  to  create  a  liability.  (See  also  Beekman  v. 
HalCy  17  John.  131)  Tliis  case  is  not  like  lliose  of  Whitney 
v.'Groot,  (24  Wend,  b2,)  and  Smith  v.  Dfinn,  (G  Hili,  513.) 
In  these  cases  the  defendant  asked  the  pluintiii's  to  sell  on  a 
promise  to  guaranty  the  payment.  They  assented  and  deliv-  , 
ered  the  goods.  The  proposition  of  the  one  fMirty  was  accepted 
by  the  act  of  the  other.  There  was  nothing  to  raise  the  pre- 
stmiption  that  an  answer  was  contemplated. 

The  proof  to  show  an  acceptance  of  the  defendant's  proposi- 
tion was  clearly  insufficient.  The  mere  writing  of  a  letter  and 
laying  it  on  a  desk  from  whence  it  was  usually  taken  by  ooo 
of  the  younger  clerks  to  the  |)ost  office,  certaiiily  docs  not  prove 
that  it  was  taken.  It  would  have  been  more  satisfactory  to  have 
shown  its  deposit  in  the  office  by  the  clerk  making  it.  It  was 
s«iid,  however,  that  tiie  subsequent  sale  by  the  plaintitfs  to  young 
Prentiss  was  evidence  of  its  transmission,  and  receipt  by  the  de- 
fendant. That  position  assumes  that  credit  would  not  have 
been  given  except  on  the  iaith  of  the  letter,  an  assumption  for 
which  there  is  not  the  slightest  fotmdation ;  on  the  contrary,  the 
iact  ihat  the  sale  was  to  an  amount  considerably  beyond  the  sum 
specified  in  the  letter  rebuts  the  position. 

It 'was  moreover  urged  that  if  the  letter  above  referred  to  did 
not  create  a  binding  obligfation,  still  the  defendaiu  was  liable  under 
his  guaranty  contained  in  his  prior  letter  for  the  amount  of  the 
second  purchase  as  well  as  for  the  balance  due  on  ihe  fir.*?!.  To 
maintain  this  proposition  it  is  insisted  that  it  is  a  contauung 
gunruuty.  This  proposition  cannot  be  sustained.  The  guar- 
anty is  for  the  payment  of  such  an  amount  of  goods  at  a  credit 
of  one  year,  (interest  after  six  months,)  not  exceeding  $600,  as 
the  plaintiifs  might  cmdit  to  John  H.  Prentiss  of  Herkimer. 
The  amoimt  was  limited  to  a  certain  sum  and  at  a  specified  credit 
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and  deafly  contemplated  one  transaction  only.   Upon  general 

principles,  a  strict  interpretation  sliould  be  applied  in  fc /or  of  a 
surety.  The  guaranties  in  Whiinty  v.  Groot^  (24  Wtnd.  82,) 
and  in  Rogers  v.  Warner,  (S  John.  119,)  were  rnucji  more  gen- 
eral in  their  phraseology  than  this.  In  the  hitter  case  the  words 
were,  "If  Elias  Warner  and  D.  W.  Bostwick,  oiir  sons,  vish  to 
lake  goods  of  you  on  credit,  ve  are  willing  to  lend  our  names 
as  aecurtiy  for  any  amount  they  may  wish yet  they  were  held 
to  contemplate  a.  single  transaction.  But  if  it^ere  otherwise, 
the  sales  made  in  September,  1836,  did  not  come  within  its 

teiius. 

The  only  remaining  question  is,  whether  the  defendant  is  re- 
sponsible for  the  balance  due  on  the  original  guaranty.  It  is  a 
well  settled  rule,  that  any  extension  of  crrdit  to  the  principal 
discharges  the  surety.  Here,  Prt^ptiss  of  Herkimer  and  the 
plaintiffi  came  together  and  made  a  settlement  of  the  balance 
due  on  the  first  as  well  as  the  second  purchase^  by  the  acceptance 
of  the  noteq^of  Prentiss  payable  at  a  future  day.  If  it  be  con- 
ceded that  the  origrinal  indebtedness  was  not  discharged,  yet 
the  remedy  of  the  phiiniiffs  for  the  whole  debt  was  suspended. 
It  is  true,  it  does  not  appear  that  the  note  payable  one  day  from 
date  was  negotiable.  If  that  fact  were  material,  it  was  incum- 
bent on  the  plaintiffs  to  have  nroved  it.  The  decision  of  the 
circuit  judge  will  be  presumed  to  be  right,  unless  error  is  shown. 
It  was  clearly  inadmissible  to  show  by  parol  evidence,  that  the 
last  note  was  intended  as  a  memorandum  note  merely,  giving 
no  extension  of  credit,  and  intended  only  to  fix  the  balance  of 
*  the  account.  It  would  cuiitradict  the  jilain  and  obvious  mean- 
ing of  the  uislrument.  At  the  time  this  settlement  was  made 
the  surety,  by  payment,  would  have  had  an  immediate  remedy 
over  against  the  principal ;  and  he  had  the  right  without  pay- 
ment to  insist  on  a  direct  and  immediate  suit  against  the  prin- 
cipal for  the  money.  These  remedies  were  both  suspended  by 
the  act  of  the  plaintiflk.  It  is  well  settled  that  such  an  exten- 
sion to  the  principal  for  a  precedent  debt  discharges  the  guaran* 
tor.   {Combe  v.  Wool/^  8  Bing.  156  j  Hunt  v.  Smithy  slip.) 
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In  any  view  I  caa  takexif  the  case,  the  judgment  below  should 
be-affinoed. 

PtJTNAHi  Senator.  Upon  the  argument  of  this  cause,  my  first 
ROpression  favored  an  offirmance  of  the  judj^ment:  But  upon 
a  more  minute  examination  of  the  letter  of  July,  1S36,  and  tlie 
other  evidence  offered  on  the  trial,  I  nm  of  the  opinion  that  the 

plaintiffs  u  lkj  improperly  Donsuited,  and  that  the  cause  should 
have  gone  to  tlie  jury.  If  the  import  ;ind  o])ject  of  the  letter 
was  an  niquiry  merely  as  to  what  the  plaintiffs  would  be  wiiliiig 
to  do  about  extending  the  old  account  and  givuig  a  new  credit, 
in  order,  in  case  a  favorable  answer  should  be  received,  that  the 
-defendant  miglit,  if  be  saw  fit,  become  surety,  it  is  certain  that 
the  letter  per  ae  would  not  make  him  liable.  An  answer,  if 
nothing  more,  would  be  necessary.  Or,  if  the  letter  contains 
only  a  conditional  proposition,  it  could  be  made  absolute  or  obli- 
gatory only  by  an  answer  accepting  the  terms  proposed.  But  I 
do  not  consider  the  letter  of  doubtful  import.  By  it  the  defen- 
dant luroi  uis  the  pkiinlifTs  that  his  nephew  is  desirous  of  adding 
to  his  stock  from  $300  to  $100,  and,  after  stalinof  the  reasons  he 
had  for  confidino"  in  his  intei^i  ily  us  well  as  capacity  as  a  busi- 
ness man,  lie  says,  that  under  such  circumstiuices,  he  is  willing 
to  continue  to  be  his  surety.  This  must  of  course  have  respect 
to  the  desire  of  his  nephew  of  adding  to  his  stock  of  goods. 
The  defendant  after  all  makes  his  liability  nest  upon  a  condition 
to  be  complied  with  by  the  plaintifl^  viz.  that,  after  the  payment 
of  $200  on  the  old  account,  the  balance  should  he  extended 
for  future  payment  as  his  nephew's  means  should  be  developed. 
The  letter  goes  on  and  inquires  whether  the  plaintiffs  will  ex- 
tend a  credit  for  additional  stock.  Taken  in  connection  with 
what  ])reccdes  this  j>ai  i  of  tlie  letter,  it  is  saying  in  substance,  "I 
will  be  surety  for  ujy  nephew,  if  you  will  give  him  credit  for 
additional  stock;"  whicli  is  a  snfficient  promise  in  wriliuL^,  if  a 
credit  should  be  given  upon  it.  As  to  the  condition  above  refer- 
-ised-tc^  extending  payment  on  the  balance  of  the  old  account,  I 
can  see  no  necessity  of  a  notice.  It  was  only  necessary,  if  at  all, 
by  way  of  apprising  the  nephew  that  he  could  or  could  not  have 
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ndditionnl  good^  according  to  the  pro|X)bition.  Now  such  notice 
was  given  by  sonio  monns  or  other,  for  he  afterwards  licid  more 
goods  according  to  tiic  proposition  in  the  letter.  In  one  sense, 
notice  was  necessary,  that  is,  to  give  information  that  goods 
could  be  had,  but  not  necessary  as  adding  in  any  respect  to  the 
safety  of  the  defendant ;  nor  does  the  letter,  or  any  part  of  its 
langnngc,  contemplate  a  notice  for  such  purpose.  Inasmuch, 
therefore,  as  the  letter  contains  an  agreement  to  become  surety 
on  conditions  which  were  complied  with,  as  fully  appears  by  the 
subsequent  payment  of  §200  and  t!ic  I'urther  sale  of  goods,  I  am 
of  opinion  that  tiie  defendant's  liability  became  fixed  on  the  sale 
of  tiie  goods*  If  a  reply  or  notice  was  at  all  necessary,  the 
givino:  of  it  may  be  inferred  jOrom  the  subsequent  proceedings, 
viz.  the  payment  of  the  (200,  and  the  giving  of  further  credit 
It  was,  at  all  events,  proper  for  the  consideration  of  the  jury. 

And  again,  strong  presumptive  evidence  was  offered  L^  jin^  to 
prove  that  an  answer  was  given,  or  that  it  was  waived.  I  refer 
to  tfie  correspondence  subsequent  to  the  death  of  Mr.  i^nniliis  of 
Herkimer.  The  defendant's  liability  was  fully  charged  by  llie 
plaintiffs  in  their  letter.  In  the  defendant's  answer,  written  after 
he  had  taken  counsel,  instead  of  denying  his  liability,  he  direct- 
ly assented  to  it  by  speaking  of  the  mode  of  proceeding  in  the . 
settlement  of  his  nephew's  estate.  And,  if  there  was  no  other 
legal  objection  against  the  plaintiff^  recovery  they  were  entitled 
to  this  evidence,  that  the  jury  might  draw  such  conclusions  from 
it,  as  to  notice  or  waiver,  as  tiiey  should  consider  it  entitled  to. 

But  it  is  claimed  on  the  part  of  the  defendant  that  the  plain- 
tiiTs  chaiif^^ed  the  contract  by  extendin<:  the  time  of  paynient  to 
the  pxincipal,.  and  thereby  discharged  the  surety.  This  objec- 
tion is  not,  in  my  opinion,  stistained  by  the  evidence.  The 
iudgment  of  the  supreme  court  should  be  reversed,  and  a  new 
trial  ordered* 

On  the  question  being  put,  "Shall  this  judgment  be  reveisec  1* 

Tiie  meiubers  of  the  court  voted  as  follows ; 

For  reversal :  Senator  Putnam, 
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For  affirmance:  The  Presioemt, The  Chancellor,  and 
Senaiors Barlow, Beers, Dekni8T0K| Deto,  Emmons,  Hand, 
Hako,  Lester,  Lott,  Mitchell,  Poetbr,  Sanforo^  J.  & 
Smith,  S.  Smith  woA  Talcott — 17. 

Judgmeat  affirmed. 


Marchant  vs,  Langworthy  and  otliera. 

Th«  pnmiioii  in  1  R,  S,  480»  f  74, 9uh,  4»  lequirinf  iho  diittiet  derk  to  affix  •  no* 
tieo  of  «Mh  •nnnal  diiCrict  lefaoal  noelinf  it  dirtdtry  moKfy,  and  tiie  omiwioa 

to  afBx  sach  notice  doea  not  render  the  meeting  illegal. 
An  annual  district  mreilnn^  must  be  lirld  atlbe  time  and  plafiafizod  by  the  annual 

meeting'  of  the  next  antecedent  year. 
Tho  want  of  notlne  of  any  school  mcctinjr,  annnril  or  Bpecial,  will  not  raider  tlw 
meeting  invuiid,  unless  tlic  omission  was  wiiiui  aud  fraudulent 

On  error  from  the  sapremo  court,  to  teview  a  judgment  of 

"that  court  affirming  a  judgment  of  tho  common  pleas  of  Monroe 
county.  The  facts  ia  the  case  and  the  opinion  of  the  court  be- 
low may  he  seen  in  the  report  iti  G  Hilly  646.  Tlie  action  was 
trover,  and  the  defendants  justified  as  school  district  olficeis  un- 
der a  warrant  for  the  collection  of  a  school  tax.  The  defendants 
wore  chosen  at  an  annual  district  meeting,  held  on  the  first 
Monday  of  October,  1842.  That  meeting  was  held  pursuant  to 
an  adjournment  voted  at  the  annual  district  meeting  held  the 
preceding  year,  but  no  notice  was  given  of  the  meeting  by  the 
district  clerk  as  required  by  the  statute.  (I  R.  S.  480,  i  74,  sub. 
4.)  The  question  was  whether  the  meeting  was  a  legal  one. 
T^ie  supreme  court  held  that  it  was,  and  this  writ  of  error  was 
brought  to  reverse  that  determiuation.  The  cause  v  ns  submit- 
ted on  written  arguments,  by 

John  Jay,  for  the  plaintill  in  error,  and 

iS.  Boughiorif  for  the  defendants  m  error. 
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No  written  opinions  were  giveui  hut  upon  the  question  being 
pat,  eighteen  members  of  the  court  voted  in  favor  of  affirmance^ 
and  two  for  reversal ;  whereupon,  the  judgment  of  the  supreme 
court  was  aflinned. 

Judgment  affirmed. 


HoDOB  «f.  Gallvp.  ^ 

To  flntiltle  the  holder  of  a  mortgD^c  to  acquire  the  Hfrht  of  a  parehaMr  of  land  sold 
on  cTPcntion,  pnmmnt  to  the  act  of  (p.  71i3,  §  1,)  the  moflgag*  must  be 

one  executed  by  the  dcfcndint  in  the  execution. (f/) 

Where  a  dcrendaut,  after  the  unck'  tingof  a  judgment,  sold  iand  to  another,  who 
executed  a  mortgage  for  the  purchaao  money,  and  the  iand  was  afterwards  sold 
under  hJLfa,<m  that  judgment*  and  an  eaiignee  of  the  mortgage,  after  a  ytmu 
Mifl  within  fifteen  monthe  ftom  the  aale»  attenapled  to  eeqinre  the  right  of  the  pin 
eheevonthetnle;  l«M  that  he  wee  not  eniitled  to  do  eo^  and  that  the  Ndmnp 
tran  was  foid* 

Ow  erro;  from  the  supreme  court.  Gallup  brought  ejectmen 
m  the  court  beiow,  for  a  lot  of  land  in  the  couoty  of  Erie,  ond 
the  cause  was  tried  at  the  circuit  court  held  for  (hat  county  in 
November,  1844.  The  plaintiff  gave  in  evidence  the  record 
of  a  judgment  in  the  supreme  court,  in  favor  of  the  Bank  of  Ge- 
neva against  the  defendant  William  Hodge,  and  one  Philander 
Hodiro,  for  1^099,74,  docketed  in  (he  clerk's  office  of  the  county 
of  Erie  on  liio  29lh  of  July,  i^ll,  oiul  u  Jl.fa.  issued  Ihcronn  on 
llii;  27l!)  »\'iy  of  Ati'.nist  foilo\vit)<j,  ;iti-l  proved  a  rr'jiilar  srilc  of 
the  premi^  '^  in  question  by  llic  slieriff  of  (hat  coiiiify  on  tlic  J  -t 
day  of  Septeiiiber,  1812,  the  piaintilf  U;ing  the  j)urchascr  for  thi? 
sum  of  $2255,86.  A  certificate  of  sale  was  gimi,  and  on  the 
LGth  day  of  March,  1844,  the  slierifi*  conveyed  the  premises  to 


(o)  In  cousotjucnrc  of  thi^  dccU  on,  an  tict  was  passed  alltwing  r«»deniptii)ns 
within  fifteen  inontbsfiDin  the  rale  hf  virtue  <  f  jiid;;incnts,  decrcca  and  mortgnga 
which  ate  bene,  vithoot  rpn>vrin|r  tbcni  to  be  against  the  defeadai.t  in  the  ezecattoe 
OQ  which  the  tend  was  ««iUI    ( Stat,  I  d4?.  p.  508,  4$  1, 3.) 
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the  plaintiC  The  pUiutiff  then  proved  the  defendant  in  postes* 
sion,  and  that  he  had  lefuied  to  yield  up  the  poasesskm'  to  tbe- 
plwtiff  upon  a  demand  mads  belbre  the  soit  wa»  commenced. 

The  defendant  offered  to  prove  that  on  the  8th  d»y  of  Janua* 
ly,  1812,  he  sold  and  convfycd  the  pimiises  to  W.  F.  i\Iilltr  lur 
$12,400 — payable  in  two  annual  instaluieiits,  with  annual  in- 
terest ;  to  secure  the  payment  of  which,  Miller  at  the  same  time 
executed  to  him  a  mortgage  upon  the  premises,  unaccompanied 
with  any  bond  or  personal  obligation  ;  and  that  on  the  10th  day 
of  September  thereafter,  the  defendant  assigned  the  mortgage  to 
William  Hodge,  junior ;  and  aleo,  that  on  the  SOth  day  of  No- 
vember in  Uie  uune  year,  W.  Hodge,  junior,  for  the  purpose  of 
redeem  inj;r  the  premises,  delivered  to  the  officer  vho  made  the 
sale,  the  papers  required  by  the  statute  to  be  presented  and  de- 
livered ujfon  a  redemption  by  virtue  of  a  mort2:ciijc,  and  paid 
him  the  amount  bid  by  the  purcliaser  at  the  sherifT's  sale,  witli 
interest  thereon,  at  the  rate  of  seven  per  cent,  iiom  the  time  ot 
the  sale.  The  plaint i ff  obj *  c  ted  to  this  evidence  on  the  groundf 
that  a  redemption  by  the  holder  of  a  mortgage  could  only  be 
made  where  the  mortgage  was  given  by  the  defendant  in  the 
execution  upon  which  the  land  was  sold ;  and  that,  if  the  holder 
of  this  morigasre  could  redeem,  such  redemption  should  have 
been  made  within  one  year  from  the  time  of  the  sale;  and  that 
interest  at  ten  per  cent  instead  of  seven  sliould  have  been  ]xiid ; 
and  also  that  if  a  legal  redemption  had  been  jnade,  the  defendant 
could  not  avail  himself  of  it,  because  it  had  not  been  consum* 
mated  by  the  execution  of  a  deed  by  tiie  sheriff.  The  judge 
sustained  the  objections  and  excluded  the  evidence,  to  which  the 
defendants  counsel  excepted.  A  verdict  was  given  for  the 
plainti^  upon  which  judgment  was  rendered. 

No  written  opinion  appeared  to  have  been  given  upon  the 
motion  in  the  supreme  court  for  a  new  trial,  but  lliere  was  at- 
tacht  li  U)  the  case  an  opinion,  delivered  in  that  court  upon  a 
motion  made  on  behalf  of  the  plnintiff.  to  compel  the  sherilT  of 
Eric  county  to  execute  a  conveyance  to  him,  to  the  folic  wing 
eflSect: 
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Nbuon,  C.  J.  By  the  act  of  1836,  {p.  793,  §  1.)  «  A  creditor 

by  mortgage  on  real  estate,  his  assignee  or  representative,  where 
the  iiiortgag-e  premises  or  any  part  thereof  have  been  sold  on 
execution,  shall  have  the  same  right  to  acquire  the  interest  of 
the  purchaser  of  such  real  estate  so  mortgaged  and  sold  as  is  given 
to  a  judgment  creditor  by"  2  li,  S,  371,  §  61.  The  section  referred 
to  provides  tliat  any  creditor  of  the  person  against  whom  such 
exeeuiion  issued,  having  in  his  own  name,  or  as  assignee,  d^.  a 
judgment  rendered  at  any  lime  before  the  expiration  of  the  fifteen 
months,  and  which  is  a  lien  on  the  premises  sold,  may  acquire 
tlie  title  of  the  purchaser  under  such  execution  in  the  manner 
ihereiiiafter  described.  In  Ej; parte  IJ  Wf/,  (4  IIill,  542,)  we  held 
that  a  redenjjjlioLi  could  not  !)e  made  under  this  provision  unless 
the  jud2:ment  of  the  party  seeking  to  redeem,  was  against  the 
defendant  in  the  execution  under  which  the  sale  had  taken  place, 
as  well  as  a  lien  upon  the  premises  sold,  and  such  we  suppose  to 
be  the  obvious  oonstmction  of  the  section.  The  act  of  1836 
was  intended  to  place  creditors  by  mortgage  on  the  same  footing 
in  respect  to  redemptions  as  judgment  creditors.  This  is  the 
trnc  construction  of  the  language  used,  and  such  was  manifestly 
the  understanding  of  the  legislature.  A  judgment  creditor  of 
Miller  could  not  acquire  the  title  of  the  purchaser  under  the  pro- 
vision of  tho  revised  statutes ;  and,  unless  we  hold  that  mort- 
gage creditors  are  in  a  more  favorable  situation  than  those  by 
judgment,  Hodge  was  not  entitled  to  acquire  it.  Gallup  is 
therefore  entitled  to  a  conveyance. 

M,  Fillmore^  for  the  plaintiff  in  error.   The  object  of  the 

statutes  respectinii;  redenjptions  of  real  estate  sold  on  execution 
is  hijrhly  remedial,  and  their  operation  is  most  beneficial  both  to 
debtor  and  creditor.  They  should,  therefore,  receive  a  liberal 
construction.  The  courts  have  always  taken  this  view  of  them. 
(  Van  Renssdasr  w  The  Sheriff  of  Albany^  1  Cowen^  501, 510.) 
The  language  of  the  statutes  providing  for  redemptions  by  a 
judgment  er^itor  and  by  one  holding  a  mortgage,  is  very  di^- 
ent;  for  while  by  the  former  the  right  is  limited  to  a  creditor  of 
the  defendant  in  the  execution  on  which  the  sale  took  place,  no 
Vol.  UL^  67 
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such  restrietion  is  found  in  the  latter,  but  the  language  in  that 

provision  is  perfectly  satisfied  if  the  redeeming  party  is  a  crerf- 
iior  of  the  land.  In  (lie  provision  for  redemption  by  jud<j- 
ment  creditors,  the  lano-nno^e  is,  "Any  creditor  of  the  person 
acrainst  whom  such  execution  ib^u'vl" — l  iu  in  the  statute  under 
consideration,  it  is,  "A  creditor  by  mortgoge  on  real  estate." 
It  is  not  declared  that  he  must  be  a  creditor  of  any  person.  He 
must  be  a  creditor  (i.  e.  a  party  to  whom  money  is  due^)Bnd  he 
must  have  a  mortgage  which  is  alien  upon  the  real  estate. 
When  he  has  these  qualities  he  is  entitled  to  acquire  the  pur- 
chaser's interest  If  he  must  be  a  creditor  of  the  person  of  the 
original  judgment  debtor,  no  redemption  could  have  been  made 
by  virtue  of  this  mortgage  even  if  it  had  been  given  by  Hodge, 
the  defendant  in  the  execution  j  for  it  was  not  accompanied  by 
any  personal  liability. 

If  W.  Ilodgc,  jun.  wns  entitled  to  redeem  as  assignee  of  the 
mortgngc,  a  perfect  redemption  htxr.  been  made.  This  deprived 
tho  <!  ,  riff  of  all  authority  to  convey  the  premises  totheplamli^ 
and  the  deed  which  he  gave  is  void.  {Dicfcenson  v.  GUleland, 
J  Cowen^  481,  498 ;  Jackson  v.  Morse,  IS  John.  441  j  tSwanT. 
Saddlemire,  .8  Wend.  6r6, 681.) 

A,  Mann  ^  N,  BUI,  Jr.,  for  the  defendant  in  error. 
'  1.  If  any  redemption  could  be  made  by  W.  Hodge  Jun.  as  the 
assignee  of  this  mortgajre,  it  could  only  be  done  within  a  year 

from  the  lime  of  the  sale.  The  assi^^uce  took  only  the  rirrhts  of 
his  ai^signor,  who  was  the  deft-ndaiit  in  tlie  execution,  and  whose 
riijht  to  redeem  is  expressly  hmited  to  one  year.  (2  /?.  *V.  370, 
§  la.)  2.  Miller  was  the  grantee  of  the  defendant  in  the  execu- 
tion, afid  a  grantre  must  also  redeem  within  a  year.  {Id,  i  46, 
sttb.  I,  3.)  The  party  attempting  to  redeem,  in  this  case,  had 
only  a  derivative  title  under  Miller,  and  could  not  have  any 
other  right  to  redeem  than  Miller  would  have  had  if  he  had  not 
given  the  mortgage.  3.  W.  Hodge,  jun.  was  iK>t  "a  creditor  by 
^mortgage,''  within  the  meaning  of  those  terms  in  the  act  of  1886. 
By  the  obvious  construction  of  the  act,  the  creditor  by  moit- 
j^age^  in  order  to  redeem,  mtist  be  the  creditor  of  the  original 
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jndjgmeiit  4sbtor.  ^  was  jntend^d  |d  confer  on  ^e.holdera  of 
HKirtgag^  (he  same  faculty  of  redeeming  which. the^ holders  of 
judgments  had — ^to  pot  mortgages  and  judgments  on  precisely 
the  same  footing  in  this  respect.  ISow  if  it  is  held  that  W. 
Hodge,  juii.  could  rodwm,  a  mortgage  is  a  much  more  advan- 
tageous security  with  which  to  effect  redenii  ti  nis  than  a  judg- 
ment ever  w  as.  This  was  not  intended.  It  is  preposterous  to 
say.that  W.  Hodge,  jun.  was  a  creditor  of  his  assignor — because, 
if  80,  W.  Hodge  the  elder  must  have  been,  belbfe  the  asaignni^t 
both  debtor  and  creditor.  This  he  could  not  be. 

Tbe  Chancellor.  The  question  for  consideration  in  this 

case  is,  whether  W.  Hodge  the  younger,  who  took  an  assign- 
ment of  the  mortgage  from  one  of  tlie  defendants  iu  the  execu- 
tion after  the  twelve  mouths  allowed  to  such  defendant  to  redeem 
the  premises,  upon  paying  the  amount  of  the  bid  and  ten  per 
cent  interest  tbereoD,  could  himself  redeem  as  such  assignee 
within  fifteen  months,  upon  the  payment  of  such  bi4  and  seven 
per  cent  interest  thereon  only. 

By  the  bill  of  exceptions,  it  will  be  seen  that  the  judgment 
upon  which  the  premises  were  sold,  was  against  W.  Hodge  and 
P.  Hodge,  and  was  duly  docketed  previous  to  the  3Utii  of  Au- 
giTst,  1S41;  at  which  time  the  execution  was  issued  and  deliv- 
ered to  the  siieriff  to  be  executed.    AVhether  W.  Ilodire  was 
ih^  Jthe  sole  owner  of  j^e  premises,  or  whetlier  lie  and  the 
Other  defendant  in  the  execution  owned  them  together  as  ten- 
ants in  oooynon,  does  not  appear,  excq)t  by  inference.  But  as 
W.  Hodge  was  then  in  possession,  and  offered  to  sliow  that  he 
afterwards  conveyed  the  premises  to  Miller  and  took  back  the 
mortgage  thereon  for  the  whole  ]  urcliase  money,  previous  to  the 
sale,  I  presume  he  was  the  sole  owner  of  that  portion  of  the 
promises  which  Gallup  recovered  in  this  .>uh,  at  the  lime  the 
c.vocution  was  delivered  to  the  sheriff  to  be  executed.  The 
premises  were  sold  upon  the  cxecutiojj  on  the  first  of  September^ 
1842;  at  which  time  W.  Hodge,,  one  of  the  defendants  in  such 
.e^cecution,  was  the  holder  and  owner  of  this  bond  and  mort- 
gqge^.w^ch  he  h^d  shortly  bcfoce  taken  fn^m^^iller.  And  that 
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mortgage  was  not  assigned  by  him  tmtil  4fae  8th  of  Scptembef 
In  the  next  year.  The  question  then  arises^  whether  W.  Hodgep 
the  judgment  debtor,  could  have  redeemed  the  premises  by  vi^ 
tue  of  that  mortgage  after  the  expiration  of  the  twelve  months, 

upon  paying  the  amount  of  Gallup's  bid  and  interest  thereon  at 
the  rate  of  seven  per  cent  only.  For  if  W.  Hodge,  Uie  defen- 
dant ngainst  whom  the  execution  was  issued,  luid  whose  ri^ht 
and  title  to  the  premises  were  sold  in  pursuance  thereof,  could 
not  have  redeemed  by  virtue  of  tliis  mortgage  at  the  time  of  the 
assignment  thereof  to  his  son,  it  is  evident  the  latter  had  no 
right  to  redeem  by  virtue  of  such  assignment.  The  question 
whether  the  sale  to  Miller,  long  after  the  execution  was  in  the 
sheriff's  hands^  and  the  taking  back  to  the  judgment  debtor  a 
mortgage  for  a  very  large  amount  upon  the  security  of  the  land 
only,  and  which  mortgage  was  not  recorded  until  long  after  the 
time  allowed  to  the  defendant  in  the  exeootion  to  redeem  Iiad 
expired,  was  not  a  mere  fraudulent  device  to  prevent  oihci  cied- 
itors  who  might  obtain  judgments  against  him  wiihm  the  fif- 
teen months,  from  redeeming,  and  to  enable  him  or  his  assignee 
to  redeem  upon  more  favorable  terms  than  the  law  would  other- 
wise have  allowed,  is  a  question  whicli  is  not  presented  by  this 
record.  For,  as  the  testimony  offered  by  the  judgment  debtor 
to  protect  his  possessioii  by  showing  that  the  assignee  of  the 
mortgage  had  redeemed  within  the  fifteen  months^  was  rcgeeted 
by  the  ciicuit  judg^uie  defendant  had  no  opportunity  to  show 
that  the  sale  to  Miller  was  hena  fid^y  and  to  rebut  tAie  strong 
circumstances  of  suspicion  arising  ftom  the  nature  of  the  trans- 
action. Those  circumstances,  therefore,  can  only  be  referred  to 
by  the  court  in  the  construction  of  the  i^UilLites  relative  to  the 
redemption  of  premises  sold  under  execution.  And  if  possible 
we  should  reject  a  construction  which  might  enable  the  defen- 
dant in  the  execution  to  defeat  thu  obvious  intention  of  the  leg- 
islature that  lie  should  pay  ten  per  cent  upon  tlie  amount  of  the 
bid,  and  sliould  exercise  his  right  within  twelve  months,  where 
be  wished  to  redeem. 

The  provisions  of  the  act  of  1836,  allowing  creditors  by  mort* 
gage  to  redeem  in  certain  cases,  are  rather  obscure;  but  weii 
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•vidently  intended  to  give  a  mortgage  creditor  the  same  riglit  to 
redeem  from  a  sheriff's  sale  that  a  judu;inent  creditor  had,  by 
the  provisioijs  of  the  revised  statutes,  and  no  other :  In  other 
words,  that  a  creditor  who  had  a  lien  on  the  premises  by  virtue 
of  a  mortgage,  should  have  the  same  right  to  redeem  that  he 
would  have  had  under  the  same  circumstances,  if  his  lien  had 
been  by  virtue  of  a  judgment  {JSee  2  R  S.  374» }  74,  Zd 
9d»)  The  question  is  Chen  presented  in  tliis  form.  If  this 
judgment  debtor,  af^er  the  exteutton  against  him  had  been  de- 
livered  to  llie  sherilf  to  be  executed,  had  conveyed  all  his  inter- 
est in  the  premises  to  Miller,  and  taken  from  him  a  judgment 
for  the  amoiint  of  the  purchase  money,  and  docketed  it  in  the 
county  where  the  premises  were  situated,  would  he,  after  the 
expiration  of  the  twelve  months  allowed  to  him  as  the  defen- 
dant in  the  execntion  to  redeem,  have  been  entitled  to  redeem 
as  a  judgment  creditor  under  the  provisions  of  the  revised  stat- 
utes? To  entitle  a  creditor  by  judgment  or  decree  to  redeem, 
he  must  be  a  creditor  of  the  person  against  whom  the  execution 
issued;  and  his  judgment  or  decree  must  bo  one  which  is  a 
lien  upon  ilie  premises  sold  at  the  time  he  exercises  his  ri<rht  to 
redeem.  But  upon  a  liberal  construction  of  the  statute,  1  am 
inclined  to  think  that  where  the  judgment  on  which  an  execu- 
tion against  real  estate  issues,  has  been  docketed  so  as  to  over- 
reach the  title  acquired  by  a  purchaser  from  the  judgment  debtor 
subsequent  to  such  docketing,  the  person  who  at  the  time  of 
issuing  such  execution  is  the  owner  of  the  real  estate  subse- 
quently sold  thereon,  as  well  as  the  defendant  in  the  execution, 
may  properly  be  considered  as  a  person  against  whom  such  ex- 
ecution issues  so  far  as  respects  this  right  of  jcdcujpimn.  And 
the  judgment  creditor  of  such  nn  owner  of  the  premises  will 
have  the  right  to  redeem  his  interest  in  the  same  which  has 
been  sold  on  the  execution,  after  the  expiration  of  the  year,  if 
such  owner  or  his  representative  or  grantee  does  not  redeem  the 
same  within  that  time.  Upon  the  most  liberal  construction  of 
the  statute,  however,  the  execution  cannot,  with  any  propriety, 
be  said  to  issue  against  a  person  who  was  not  a  party  to  the 
judgment  or  decree,  and  who  had  no  interest  whatever  in  the 
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real  estate  bound  by  the      th%i%of  t^i  the  time  sueh  exemkvn 

was  dulivcrcd  to  ihe  shenU'  to  be  executed.  A  jud^ent  credi- 
tor of  a  person  who  has  purchased  from  the  debtor  in  the  for- 
mer judgment  subsequent  to  the  issuing  of  the  execution,  is  not 
such  a  jndjfmcnt  creditor  as  is  descrihed  in  the  fifty  first  section 
of  the  article  of  the  revised  statutes  relative  to  executions  against 
property,  (2  R.  S.  371,)  and  is  not  therefore  entitled  to  redeem 
is  such.  And  for  the  s&me  reason  the  creditor  of  such  a  per- 
son, by  th^  moitgage  of  th)a  inteiest  which  be  had  acq^red  m 
the  lakid'siibsequent  to  the  iSBuing  of  the  exeeution  npod  a  jadg- 
ment  to  whibh  h6  was  netther  a  pitfty  nor  imvy,  is  not  entitled 
to'  redeem  firoin  the  sheriff's  sale  upon  such  execotion. 

For  theab  reasons,  althoiljfrh  I  do  not  fblly  eoncnr  ni  the 
opinion  of  the  late  chief  justice  upon  the  construction  of  the 
statute,!  tljink  the  purchaser  at  this  sheriff's  sale  ac(|Uiitd  a 
good  title  to  the  premises  hy  the  deed  from  tlie  sheriff;  nnd  that 
the  facts  olilrcd  m  evidt  nce  by  the  defendant,  in  the  court  be- 
low, did  not  authorize  him,  or  the  assignee  of  his  mortgage,  to 
redeem  after  the  expimtioa  of  twelve  months  from  the  time  of 
the  sale.  That  evidenibe  was  therefore  properly  rejected,  as 
forming  no  defence  (d  tbe  suit ;  and  the  jtidg^nt  <hf  the  coart 
helow  tibouid  fto  affirmed. 

Barlow,  Senator.  XJMtt  the  reviiied  Matntes  the  defendant 
In  an  exeeufion  whose  land  has  been  sold,  or  his  heirs,  devi- 
sees or  grantees,  may  redeem  widiin  one  year  from  the  time 
of  the  sale.    (2  R.  S.  370,  §§  45,  46.) 

By  the  act  of  1836.  moi  tgao-e  creditors  were  placed  on  tlie 
same  grounds  with  judijment  creditors ;  and  judgment  creditors 
might  have  redeemed  at  any  time  within  three  months  after  the 
expiration  of  the  year.   {Id.  371,  ^§  50,  51.) 

It  is  said  that  this  ^ct  places  the  mortage  debtor  upon  broad- 
er  or  different  ground  from  the  jodgment  def)tor,  and  this  be- 
eaose  (he  jttdghient  debtor  is  personally  fiable  for  the  debt 
Bnt  I  can  see  no  foro6  in  this  position,  and  for  the  simple  isa- 
ton,  that  the  iighf  of  redemption  is  not  based  upon  the  personal 
(fability  of  the  debtor,  but  upon  tbe  Heti  that  attaches  to  the 
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land.  The  creditor  may  agree  not  to  resort  to,  but  may  release 

the  personal  liability  of  his  judgment  debtor,  and  not  affect  his 
right  to  redeem..  Hence  a  distinction  between  the  judgnf}ent 
creditor  and  mortgagee  docs  not  exist  so  far  as  concarnsxhe  right 
of  redemption. 

To  entitle  Hodge,  jun.,  to  the  right  to  redeem  after  the  year, 
he  must  be  a  creditor  by  judgment,  decree  or  mortgage,  Or  by 
assignment  of  a  judgment,  decree  or  mortgage  of  the  defendant 
whose  rights  were  sold.  Tbe  mortgagor  Miller  was  the  gran- 
tee of  the  defendant,  and  in  no  sense  bie  creditor,  but  was  bis- 
debtor;  and  he,  Miller,  had  a  right  to  redeem  within  the  year. 
The  defendant  Hodge  could  not  redeem  as  creditor  to  himself, 
for  such  a  relation  cuuld  not  exist:  moreover,  the  statute  gives 
him  but  one  year  in  which  to  redeem.  He  could  not  make  the 
proof  of  the  amount  due  to  himeelf  from  himself  so  as  to  pie- 
sent  the  necessary  papers  to  the  proper  persons  to  redeem* 

He,  then,  as  mortgagee  of  Miller,  had  no  right  to  redeem  as 
creditor  of  bimsd^.  and  bis  assignee  could  t^e  no  more  r^ts 
than  he  himself  as  assignor  held^ 

I  think  Hod^  jun.  would  have  had  an  equitable  right  of  re- 
demption, it  not  a  legal  one,  witliin  the  year;  not  as  creditor  by 
assignment  lioiii  the  defendant,  but  by  grant  of  an  equity  car- 
ried by  the  monigage  executed  by  the  defendant's  grantee.  But 
it  is  unnecessary  to  examine  this  question;  Hat  if  the  right  ex- 
isted, equitably  or  legally,  it  most  banre  been,  resorted  to  within 
the  year. 

I  ^  of  tbe  opinion  there  was  no  e^ istmg  right  of  redemptipu 
in  Hodge,  jun.  after  tbe  expiration  of  the  year,  when  the  o&st  to 

redeem  was  made,  and  that  the  judgment  should  be  affirmed. 

Hard,  Senator.  It  does  not  appear,  by  the  bill  of  excep- 
tions, how  tije  plaintiff  came  into  possession  of  the  premises 
We  must  assume,  therefore,  that  he  is  ia  as  lessee  under  Wil- 
liam Hodge,  jjun.  Nor  is  it  material,  the  controversy  being  re* 
ally  betweeft  William  Hodge,  jun.  and  the  plaiDti£  Tbe 
main  question  presented  is,  whethet  William  Hodge,  jun.  was  a 
BMsrtgage  creditor  within  tbe  meaning  of  the  law  of  1836,  ( p.  793, 


Digitized  by  Google 


536 


CASES  IN  THE  COURT  OF  ERRORS. 


Hodge  V,  GaBopk 

1 1 )  SO  89  to  entitle  him  to  redeem  the  premises  after  twelte^ 
and  within  the  fifteen  months. 

The  supreme  court  appeals  to  have  overlooked  the  difiereneo 
between  the  language  of  the  revised  statutes  and  of  this  act. 
The  latter  act  does  not  require  that  the  redeeming  creditor  should 
Dear  the  same  relation  to  the  original  judgment  debtor  which  is 
made  a  condition  to  the  ri^ht  to  redeem  by  tlie  revised  statutes. 
The  fifty-first  section,  to  which  the  law  of  1836  is  confessodly 
an  amendment,  makes  it  necessary  that  thn  judgment  of  the  re- 
deeming creditor  shonld  be  aijainst  the  person  of  the  judirmcnt 
debtor  whose  premises  had  been  sold.  (2  R.  S.  371,  i  5i.) 
That  section  provides  that  "any  creditor  of  the  person  against 
whom  such  execution  issued,"  dec  may  redeem  within  the  fif- 
teen months.  The  language  in  the  other  statute  is,  a  creditor 
by  mortgage  on  real  e^aie^  his  assignee,"  &c.  It  is  true,  both 
statutes  look  toward  the  rea^/y  of  the  debtor,  and  both  were 
enacted  for  the  benefit  of  the  debtor  and  junior  incumbrancers; 
and  not  bein^  in  derogation  of  the  common  law  should  be  con- 
strued most  beneficially  to  thcjr  interests.  (The  People  v. 
Ransom^  2  Hill,  51 ;  Van  Rensselaer  v.  The  Sherijf  of  Albany^ 
1  Cowerif  501,  510.)  At  common  law,  jud2:iT}ents  were  not 
liens  npon  the  real  estate  of  the  debtor,  but  tiiey  are  made  so  by 
statute.  Mortgages  were  always  liens:  they  are  conditional 
conveyances  of  the  realty.  Tecbnically,  a  mortgagee  as  such 
cannot  be  said  to  be  a  creditor  of  the  mortgagor,  he  not  necessa- 
rily having  any  claim  against  him  or  his  personal  estate,  while 
a  judgment  is  a  claim  both  against  the  person  and  personal 
property  of  the  debtor.  But  the  law  never  denominates  the 
holder  of  a  ju  J  i^ment  a  eredUor  of  the  land  of  tho  debtor,  but  a 
creditor  of  the  person.  The  substantially  diflferent  relations 
occupied  by  the  judgment  creditor  under  the  revised  statutes, 
and  the  mortgasfe  creditor  vmder  the  law  of  1836,  precludes  the 
inference  wliich  the  supreme  court  draws,  that  the  statute  in- 
tended to  place  both  on  ifie  same  footinir  m  every  respect.  In 
tome  respects  it  does.  Both  must  take  the  same  steps  to  entitle 
them  to  redeem,  and  must  furnish  the  same  evidence  and  pay 
the  same  rate  of  interest  on  the  amoimt  bid ;  and  loth  have  the 
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iune  length  of  time^  within  which  to  .make  the  redemptioa 
The  same  title  is  acquired  by  each  when  a  perfect  redemptioQ 
is  made.  In  other  respects  they  are  not  necessarily  placed  on 

the  same  footing.  The  real  object  and  intention  of  the  Icgisla- 
tiiie  was  to  (t'wc  to  a  mortt^age  creditor  of  the  prrmises  the  same 
right  to  redeem  as  jiidijment  creditors  had,  witlsout  any  refer- 
ence to  the  person  of  the  mortgagor,  and  whether  die  mort?n?o 
wns  executed  by  the  principal  debtor  orby  any  otiier  person  haviog 
tlie  legal  right  to  make  such  mortgage.  9y  this  construct  ion, 
the  rights  of  the  purchasing  creditor  are  in  no  way  compromitted. 
He  gets  his  money  within  tlie  longest  period  allowed  to  other 
junior  creditors  to  redeem,  while  it  saves  the  rights  of  the  mort- 
gi^  creditor,  and  in  this  case  it  prevents  a  great  sacrifice  of  tljie 
debtor's  estate.  The  ends  of  justice,  the  rights  of  all  parties,  arid 
the  manifest  intention  of  the  legislature,  will  be  best  conserved 
by  giving  such  construction  to  the  statute  in  question,  as  is  con- 
tended for  by  ihc  defendant.  I  am  of  the  opinion,  llierefore, 
that  the  judgment  siiouid  be  reversed. 

Johnson,  Senator.  This  case  brings  before  the  court  tho 
legal  construction  to  be  given  to  the  act  of  1836,  in  relation  to 
the  redemption  by  mortgagees  of  real  estate  sold  on  execution. 
{Lmt9  of 1836^  p,  793,  H 1 , 2.)  The  whole  question  turns  upon 
the  meaning  of  the  words  creditors  hy  nwrigage  en  real  es- 
tatej*  as  used  in  the  first  section  of  that  act.  If  the  party  seeking 
to  redeem  must  be  a  creditor  of  the  defendant  in  the  ex^ution, 
the  defendant  in  this  ease  could  not  make  a  valid  redemption,  as 
he  did  not  sustain  that  relation.  Ju  the  ojjinion  of  Chief  Jus- 
tice Nelson,  upon  llie  mutton  made  to  compel  the  sheriff  to 
execute  a  deed,  it  is  assumed  that  the  creditor  by  mortgage, 
to  whom  the  right  of  redemplion  is  extend* d  l)y  tiie  act 
of  1S36,  must  have  the  same  relation  to  the  judgment  debtor 
which  a  redeeming  judgment  creditor  was  required  to  have  in 
respect  to  tfie  same  party  by  the  revised  statutes.  It  .was  com- 
petent  lor  the  legislature  to  confer  the  right  of  redemption  upon 
any  creditor  by  mortgage^  when  the  mortgage  was  a  lien  upon 
the  premises,  without  reqitiring  him  to  be  a  creditor  of  the  dai 
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fendant  ia  the  execotfon :  and  it  does  not  appear  to  me  that  the 
Janguage  oT  thc  slatdte  ia  ezplieit  upon  the  point.  It  certainly 
dbes  not  deolarelh  terms  wI^setMitor  the  mortgagee  must  be; 
The  relation  eonti^tideif  M  ioxf  Have  been  intended,  although 
i  aee'ifO  motive  for  if  f  «nd|  if  ft^  were,  we  are  bonnd  to  carry  the 
legislative  will  into  efl<«t:  Be^ilie  pa  ssagc  of  the  act  <^  1896, 
injustice  was  sometimds  suffered  by  allowing  a  junior  judgment 
creditor  to  redeem,  and  denyinorthe  same  right  to  a  mortgagee. 
To  remedy  this  «vil  was  unJonltedly  one  cause  of  the  enactment 
of  the  statute  of  1836.  But  \Vt\s  it  the  only  one?  The  provis- 
ion of  the  revised  statutes  is  explicit  thai  none  except  judgment 
creditors  can  redeem  after  the  twelve  motiths  allowed  to  the  de< 
Jfendant,  his  representatives  and  alienees.  Under  this  expiess 
language  the  eonrts  hdVb  ri^dy  declared  (hat  the  judgment  or 
decree  Iield  by  the  party  seeking  to  redisem  must  be  against  the 
defendant  in  the  execution,  and  a  lien  on  tbe^  premises  sold.  In 
Van  Bemseht^  v.  'T%e  Sffi^if  of  Aibany,  {f.  Cnseti,  501, 511,) 
the  court  in  speaking  of  the  subject  of  redemption,  says:  "No 
^oid  reason  can  be  seen  for  a  (liscniiHiiatiuii  between  mortgagees 
and  judgment  creditors,  as  hvik  have  a  lien  on  the  estate.^'  It 
is  evident  that  the  court  did  not  rp^rard  the  question  as  to  who 
the  debtor  was  as  of  any  importance,  if  llie  mortgage  was  a  lien 
Upon  the  land.  The  Uen  was  the  material  matter,  which  should 
entitle  the  party  to  whom  it  belonged  to  the  right  of  redemption. 
The  qualification  now  insisted  ob  was  not  alluded  to.  The 
courts,  therefore,  ptior  to  1836,  lelt  the  impropriety  of  leaving 
mortgagees  having  a  lien  on  the  premises  without  the  power  to 
redeem.  There  is  a  fair  presumptieii  that  the  legislature  enter- 
tinrined  the  same  view,  and  looked  to  the  existence  of  a  subse- 
quent lien  by  mortgage  as  the  fact  which  should  confer  a  right 
to  redeem.  Tlie  laneun^jn  used  is  certainly  not  inconsistent 
with  iliat  idea.  Tlie  words  of  ihf"  statute  will  Ik  satisfied,  and, 
it  IS  iK  lieved,  its  meaning  fully  carried  out,  if  tlie  land  iscouiiider- 
ed  the  correlative  of  the  word  creditor — as  though  tlie  section  read 
**any  creditor  by  mortgage  nf  the  land,"  6lc.  This  constrtictiou 
morsover  does  no  injustice  to  the  purchaser.  He  will  obtain 
lbs  money,  paid  by  him  on  making  the  purchase,  with  inteiwl : 
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slid  at  the  same  time  a  ruinous  saerifiod  will  M  prmated^aBd 
other  debtar  will  be  paid. 

Should'  it  be  admhled,  as  contended  for  by  the  plaintiff,  that 
the  defendatit  has  acquired  no  title  even'  if  he  had  an  undoubted 
right  to  rddeM,  no  deed  having  been  executed  to  him  piirsnant 
to  his  redemption — still  the  plaiiuili"  can  only  prevail  by  forcd 
of  his  own  title :  and  if  a  valid  redemption  was  made,  the  sheriff 
had  no  authority  whatever  to  convey  to  him,  and  the  deed 
which  Ire  obtained  was  merely  void.  The  statute  provide  that 
upon  payment  being  made  by  any  person  entitled  to  redeem  real 
estate,  ^  the  sate  of  the  premisses  SO  f  edeemed,  and  the  certificatee 
of  stich  «a1e  shall  be  null  and  void.**  (2  H.  S,  371»  i  49.}  This 
section,  it  Hi  true,  refers  particulai^y  to  redemptions  by  the  de> 
fendant  or  his  heirs  or  alienees.  It  is  but  reasonoble,  however,  » 
to  suppose  that  the  legislature  intended  the  same  effect  should 
follow  on  redemption  being  made  by  any  person  anthorized  to 
redeem.  Indeed  were  the  statute  entirely  silent  on  this  point,  it 
is  difficult  to  perceive  upon  principle  why  this  effect  should  not 
necessarily  follow  in  all  eases  of  redemj^on  legally  made.  I 
(hmk  thejudgment^  for  these  reasons^  should  be  reveraed.- 

PoRTER,  Senator.  The  statnfe  iTnder  coti8ideratiorr,r  i»  eftii- 

nently  remedial  in  its  nature  and  operation,  and  its  construction 
bceomes  a  matter  of  much  interest.  Courts  should  s?ive  it  etery 
beneficial  operation,  of  which  it  is  fairly  susceptible,  that  the  be- 
nign obj 'ct  of  thti  lawmakers  may  be  in  no  danger  of  being 
defeated.  It  was  certainly  competent  for  the  legislature  to  say, 
that  any  judgment  creditor,  hatihg  k  hen  upon  the  premiM  sol^ 
might  redeeni  the  same ;  without  confining  it  to  the  crediton 
of  the  person  against  whom  execution  issued ;  but  either  becairte 
H  ^68  not  deenfied  wise  to  extend  this  remedy  to  such  caises,  or 
because  the  question  lias  never  been  presented  to  their  notice,  it 
has  not  been  done.  The  act  of  1J^6,  in  respect  to  mortgages, 
was  evidently  passed  tor  llie  pui  po>e  of  extending  the  policy  of 
the  former  act,  and  applying  the  remedy  to  cases  of  mortgage 
debts,  which  the  foriher  net  had  limited  to  decrees  in  chancery 
and  judgments  at  law.  And  as  this  :;ourt  is  now  called  upon  for  > 
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the  first  time^  I  belim,  to  give  it  a  ociiBtractbn,  it  cannot  be 
amiss  to  look  at  the  evils  which  these  laws  iiroposed  to  ieini4s; 
and  the  remedies  which  they  applied.  The  act  which  first  au- 
horixed  the  redemption  of  lands  sold  on  earecuCion,  passed  in 
1820,  and  it  becnme  the  subject  of  judicial  reyiew  in  1823,  in 
the  case  of  Van  Rensselaer  v.  S/ierif  of  Alban7/,{1  Cotte/iyoOl.) 
Chief  Justice  SavaiTo,  in  his  opinion  in  th.it  casf.  L;i\es  this  just 
exposition  of  that  act.  "The  object  of  i\\o  Icgisluiure  undouht- 
edly  wns,  1,  To  relieve  the  debtorj  by  preveutin<j  a  sacrifice  of 
his  real  estate  at  sheriff's  sale  j  aud  2.  To  enable  creditors  other 
than  the  plaintifi^  after  a  sale  on  execution,  to  satisfy  their  debts 
by  redeeming,  when  the  property  had  been  sold  below  its  yalne. 
The  statute  is  evidently  remedial;  and  in  its  exposition  it  isonr 
dnty  to  bear  in  mind  the  evil  intended  to  be  prevented,  and  the 
remedy  propsed,  and  so  to  construe  the  act  as  to  suppress  the 
evil  and  advance  the  remedy.''  There  is  great  Ibroe  and  tnith 
in  these  remarks,  and  they  are  as  applicable  to  the  act  of  1836, 
ns  to  the  former  redeeming  net.  This  act  of  1820,  enabled  the 
jnilLMiioiit  creditors  of  the  peoon  whose  lands  had  been  sold  on 
execution,  to  apply  all  the  excess  in  vnlne  of  the  projx'rty,  be- 
yond the  amount  bid  on  the  ?a!t ,  towards  the  payment  of  their 
debts ;  thus  not  only  doing  justice  to  creditors,  but  relieving  the 
debtor,  in  a  manner  never  before  provided  by  law*  Tiie  policy 
of  the  law  was  benevolent  and  just,  and  introduced  a  most  valu- 
able reform.  But  it  waslimit^  by  its  terms  to  the  judgment 
creditors  of  the  defendant  in  the  ezeoution. 

But  while  the  legislaturs  manifested  so  just  a  regard  for  the 
interest  of  those  creditors  who  hod  liens  upon  real  estate  by  de- 
crees in  chancery  or  judgments  al  law,  they  oinitted  to  protect 
those  whose  liens  existed  in  the  slinpc  of  mortgages.  Conse- 
quently ihey  had  bnt  partially  carried  out  the  principle  upon 
whicli  they  started,  and  embraced  bnt  a  portion  of  the  cases  en- 
titled to  equal  protection  in  their  remedial  statute.  There  is  no 
reason  why  one  class  of  liens  upon  real  estate,  created  to  secure 
the  payment  of  debts,  should  be  entitled  to  this  remedy  any 
more  than  another.  So  the  legislature  thought  in  1836,  and 
passed  the  act  now  under  consideration,  to  supply  the  omission 
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ia  respect  to  mortgagees.  This  act  provided  tliat  a  crcditoi  by 
mortgage  upon  the  premises  sold  on  execution,  should  hayc  the 
same  right  to  redeem,  as  tlie  former  net  had  given  to  the  judg- 
ment creditor.  The  question  is,  whether  the  mor^gee  must 
bold  a  mortgage  given  by  the  judgment  debtor,  to  entitle  him  to 
redeem?  The  mortgage  held  by  Hodge  in  this  case  was  not 
given  by  the  judgment  debtor,  but  by  a  purchaser  of  the  premi* 
ses  from  the  judgment^ebtor.  In  my  judgment,  the  true  construe* 
tion  of  the  statute  will  authorize  Hodge  to  redeem,  although  his 
mortgage  was  uot  given  by  the  judgment  debtor. 

In  the  first  place  the  langunye  of  the  act  not  only  warrants, 
but  seems  to  require  such  an  exposition.  The  terms,  "a  cred- 
itor by  mortgage, '  taken  in  a  general  and  usual  sense,  or  in  the 
connexion  in  which  they  stand,  do  not  mean  exclusively  a  cred- 
itor of  the  judgment  debtor ;  nor  do  I  find  any  thing  in  the  act 
which  would  seem  to  require  such  a  limited  construction  to  be 
given  to  the  terms.  They  properly  include  all  mortgagees  hold- 
ing mortgages  upon  the  premises  sold  on  execution.  In  thi^ 
'case,  when  the  mortgagor  had  given  no  accompanying  bond 
there  would  seem  to  be  a  necessity  for  saying  that  Hodge  was 
the  very  "  creditor  by  mortgage,"  pointed  out  by  the  statute. 
For  in  respect  to  the  mortgage  debt,  lie  was  the  creditor  of  no 
person,  thoui^h  he  had  so  large  a  debt  secured  by  the  mortgage. 
The  land  alone  was  his  debtor.  Indeed  the  construction  given 
by  the  supreme  court,  would  cut  off  the  mortgagee  of  a  mortgage 
given  upon  the  premises  by  the  defendant  in  the  execution,  un- 
less he  also  held  the  bond  of  the  mortgagor.  If  the  defendant 
in  the  execution  in  this  case  had  given  this  mortgage,  unaccom- 
panied by  a  bond,  the  mortgagee  could  not  in  any  proper  sense 
be  said  to  be  bis  creditor ;  for  he  could  have  no  claim  upon  him 
personally  for  the  debt.  And  though  holding  a  mortgage  upon 
the  premises  sold,  given  by  the  judgment  debtor,  he  could  not, 
according  to  this  view,  claim  the  right  to  redeem.  Surely  that 
cannot  be  the  true  meaning  of  the  statute.  A\  litu  U  speaks  of 
*^a  creditor  by  mort<rage,"  1  tiiink  it  means  nothing  more  than  a 
mortgagee  ot  the  same  premises.  Strictly  spenking,  there  is  no 
creditor  by  mortgage.  It  is  the  bond  or  other  written  contract 
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for  the  payment  of  the  debt,  that  makes  the  mortgagor  a  debtior, 
and  the  obligee  or  pvomisee  his  creditor;  and  the  mortgoge  is 
but  the  creditor's  siecurity.  Bat  when  there  is^no  bond,  or  oth- 
er personal  contract,  there  is  no  person  that  chn  be  called  ttie 

debtor  for  the  amount  secured  by  tlie  mortgage.  In  such  a 
case,  if  the  mortgagee  can  be  called  a  creditor,  it  must  be  of  the 
land  only. 

But  it  is  supposed  that  because  the  statute  says  that  liie  credi- 
tor by  mortgage,  shall  have  the  sa^e  riglit  to  ac^uureii''  jkc.  as 
one  given  to  the  judgment  creditor  by  the  ibnner  act,  that  he 
must  also  occupy  the  same  relative  position  in  regard  to  the 
debtor — that  he  mast  be  his  creditor,  or  hold  a  mortgage  given 
by  him.  -Those  words ''shall  have  the  same  right  to  acquire 
the  interest,"  dec.  appear  to  me  to  refer  to  certain  portions  of  the 
former  statute,  wiiich  defnicd  the  term  within  which  tfic  credi- 
tor mi  i::;!  it  redeem;  the  amount  lie  bhould  be  obhged  U)  pviy; 
the  order  iu  which  those  holding  different  liens  may  acquire  the 
title  of  the  purchaser ;  and  any  other  provision  of  the  statute 
which  may  effect  their  rights ;  and  were  never  intended  to  limit 
the  remedial  operation  of  the  statute  to  mortgages  given  by  the 
defendant  in  the  execution.  By  the  statute  of  1836,  it  was  in- 
tended to  apply  all  the  regulations  relating  to  judgment  creditors 
in  the  former  act,  to  creditors  by  mortgage  who  might  seek  re- 
lief under  this  act;  nnd  tliat  I  understand  to  be  the  whole  (extent 
of  the  reference.  Nor  do  I  discover  any  necessity  for  the  limit- 
ed construction  put  upon  the  act  of  1836,  arising  out  of  any 
other  portions  of  it ;  or  from  any  inconvenience  in  carrying  out 
the  provision  as  I  have  construed  it. 

Again,  the  policy  of  both  these  acts  requires  this  construction. 
The  object  of  these  reforms — and  they  present  instances  of 
groat  amelioration  in  the  law,  relating  to  the  interests  of  debtors 
and  creditors — is  confessedly  to  give  facilities  to  creditors,  lo 
make  real  estate  pay  the  greatest  possil)le  amonjit  of  the  dehts 
with  which  it  is  encumbered;  and  by  the  same  operation,  to 
give  the  gre«aest  possible  relief  to  debtors.'  But  to  say  tliat  no 
mortgagee  shall  be  entitled  to  redeem  land  covered  by  his  mctt* 
gage  from  a  sale  on  execution,  tjnless  the  mortgage  is  execotsd 
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byrllie  debtor  hi  the  execution)  is,  in  my  vievr,  contnTenlng 
this  policy,  and  depriving  the. act  of  a  portion  of  its  remedial 
qualities.  It  would,  in  many  cases,  work  groat  injustice,  and 
cause  that  sacrifice  of  property  whicii  the  statute  was  designed 
to  defeat.  In  this  case  there  was,  at  the  time  of  the  attempted 
redemption,  more  than  eight  thousand  dollars  due  on  this  mort- 
gage;  and  as  there  was  no  other  security,  this  sum  must  -be 
wholly  lost,  unless  the  assignee  of  the  mortgage  has  the  right 
*o  redeem.  Nor,  should  this  proposed  relief  be  granted  to  the 
assignee  of  this  mortgage,  can  it  work  the  least  injustice  to  any 
one.  The  original  debt  in  judgment  is  paid  by  the  money  raised 
at  the  sale  on  the  execution  ;  the  purchaser  at  tlial  sale  will  re- 
ceive on  the  redemption  from  the  assignee  of  the  mortuai^e,  the 
money  paid  by  him  on  iliat  purchase  with  interest ;  and  tho  re- 
maining value  of  the  laud  will  be  appropriated  towards  the  pay- 
ment of  the  money  secured  by  the  mortgage.  Where  can  there 
be  found  an  argnment  why  this  remaining  ▼alue  should  not  be 
made  available  to  the  assignee  of  the  mortgage?  I  can  find 
none;  while  every  principle  of  justice  requires  that  it  shonid  be 
so  applied,  if  warranted  by  the  statute.  I  conclude,  tlicrefore, 
that  l)Oth  the  letter  and  policy  of  the  statute  authorized  the  as- 
signee to  redeem  in  iliis  case. 

It  is  further  objected  that  if  the  assignor  had  aright  to  redeem, 
and  had  duly  redeemed  the  premises,  still  that  would  not  have 
shown  an  absolute  title  in  him  as  against  the  plaintiff,  bnt  only 
an  equitable  right  to  a  title.  I  do  not  so  understand  the  rights 
of  the  parties.  Hodge,  the  assignor,  acquired  by  the  redemption 
the  riijlit  of  tlie  purchaser  under  the  execution  ;  that  is,  the 
plaiiititf's  ri[,^ht ;  and  this  put  it  out  of  the  ])o\ver  oi'ilic  sheriff 
to  convey  to  the  plaintiff  any  interest  whatever  in  the  premises. 
The  deed  given  by  the  sheriir  to  the  plaintiff  is  void;  it  was 
given  without  authority.  The  statute  (2  II  S.  373,  §  62,) 
directs  the  sheriff  to  execute  a  conveyance  to  the  redeeming  cred- 
itor ;  and  Hodge  acquired,  under  the  statute  respecting  mortga- 
ges, the  same  right  as  a  redeeming  judgment  creditor ;  he  there- 
fore became  entitled  to  the  deed.  The  deed  given  by  lY  o  sheriff 
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to  the  plaintif  carried  no  title  with  it.  And  since  he  hod  no 
titlei  he  could  not  recover  poesession.  In  my  opinioa  the  judgo 
tnent  should  be  leversed. 

Putnam,  Senator.  I  regret  that  we  have  not  before  us  the 
reasons  of  the  suprume  cotut  fi>r  its  judgment;  ibr  I  cannot  see 
the  slisrhtest  reason  to  doubt  but  the  defendant  was  entitled 

10  ri  di  em  not  only  accordinrr  to  the  spirit,  but  within  the  letter 
of  ilic  statute.  It  is  claimed,  however,  that  the  act  of  1836  gives 
the  right  of  redemption  only  to  a  mortgage  creditor  of  tlie  judg- 
ment debtor.  But  the  act  contains  no  such  limitation.  Such  a 
construction  is  derived  in  no  otlier  way  but  by  engrafting  a  quali- 
fication contained  only  in  the  revised  statutes  upon  the  language 
of  the  act  of  1836.  It  is  true  that  the  revised  statutes  require 
the  party  redeeming  to  be  a  creditor  of  the  person  against 
whom  such  execution  issued/*  but  I  do  not  dean  it  necessary  or 
proper  to  read  the  subsequent  act  as  though  these  words  were 
contained  in  it.  The  act  of  1836,  as  to  the  person  to  whom  the 
right  of  redemption  is  given,  is  in  addition  to,  and  independent 
of,  the  former  enactment.  It  gives  to  a  "creditor"  by  mortgage 
u  right  to  redeem.  Tiiere  is  no  such  qualification  or  limitation 
which  requires  the  owner  of  the  mortgage  to  be  exclusively  a 
creditor  of  liie  judgment  debtor;  and  why  should  the  term  then 
be  thus  restricted  in  its  operation?  Such  a  coustiuction  would 
not  be  in  harmony  with  the  object  of  the  legislature,  or  the  spirit 
of  the  statute.  The  object  was  to  relieve  a  judgment  debtor  and 
all  others  who  might  have  liens  upon  his  land.  A  more  equita- 
ble and  just  provision  for  both  debtor  and  creditor,  was  scarcely 
ever  made.  It  should,  if  necessary,  be  liberall y  construed.  But 
by  even  a  strict  construction,  1  am  of  the  opinion  that  the  defen 
dant  is  protected. 

Who  is  a  creditor,  but  the  party  to  whom  a  debt  is  due?  A 
mortgagee  is  such  a  parly,  and  the  morti^afrc  is  a  scrnrity  for 
the  debt.  But  it  is  said  thai  by  the  terms  of  the  statutes  the 
mortgagee  and  the  judgment  debtor  whose  land  is  sold^  cannot 
be  the  some  person.  I  see  no  prohibition.  If  the  legislature 
has  provided  that  the  debtor  against  whom  the  land  is  sold,  may, 
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when  possessing  another  legal  eharnctef,  or  di^t^t  ^lation  (o 
^le  laiid,  efiect  a  redemption,  fhis  cpuit  must  f^ve  effect  to 
|he  provision,  Jff  tite  juclfinept  de|>tor  happoms  to  bcoopiie  a 
moitfufo  cfe^itor,  tfie  s}i^(ute  gives  him,  as  ynf\\  as  ^ny  other 
mortgage  crtditpr,  the  ri«^Fit  to  redoem.  Thestfitufe  is  silent  as 
to  the  manner  tifheeoming' such  creditor,  requiring  only  that  he 
should  be  such  by  means  of  a  niortiiai;e;  and  the  only  material 
qiiostion  in  a  particular  chpo,  is  whether  the  person  oUering  to 
redeem  is  u  mortj^age  creditor.  The  statute  docs  not  say  that 
the  mortgagee  seeking  to  redeem,  must  be  a  creditor  of  the  judg- 
ment debtor.  It  cannot  l)e  said  that  the  legislature  did  not,  by 
the  uct  under  consideration,  inteiid  to  give  the  debtor  any  right 
of  redemption  under  any  circumstances.  Certainly,  the  words 
of  t|)e  statute  do  not  exclude  him,  and,  if  I  can  understand  plain 
language,  it  includes  him.  The  other  construction  would  involve 
l^iis  abstirdity :  within  the  year  the  debtor,  it  is  conceded^  may 
sell  his  farm  for  ready  pay  if  he  can  find  a  purchaser,  and  then  be 
able  to  redeem  it  from  the  sale  on  execution  ;  but  the  argument 
assumes  that  he  cannot  sell  it  on  a  credit,  taking  a  mortgage  for 
security,  ami  then  sell  his  mortL::ai;e,  so  as  to  enable  the  nssignee 
to  ranke  a  redemption.  And  where,  1  ask,  is  tlie  diirercnce  to 
the  puLx^h,a8er  on  the  execution,  whether  the  debtor  wlio  has 
taken  a  mortgage  on  the  sale  of  his  farm,  or  a  mortgagee  from 
Jiim,  redeems?  The  debtor  in  such  a  case  js  as  much  a  mort- 
gage creditor  as  a  party  would  be  to  whom  such  debtor  had  exe- 
cuted a  mortgage,  and  who  it  is  agreed  would  be  within  tlio  act. 
fie,  in  tfie  case  siippo^  woiild  be  a  mortgage  creditor,  with 
reference  to  the  land,  whkh  is  all  that  the  statute  contemplated 
or  required. 

It  JS  said  that  a  man  cann<rt  be  at  the  same  time  a  debtor  and 
a  creditor  in  respect  to  the  same  debt.  This  assumes  tlmt  the 
debt  of  a  mortiji^ngec  seeking  to  redeem,  must  be  due  from  the 
defendant  in  the  judgment  on  which  tiie  land  was  sold — but  the 
statute  does  not  say  ifqjpa,  whom  t||e  niortgage  debt  must  be  di|e. 
|f  the  party  olTcring  to  redeem  is  a  creditor,  holding  a  mortgage 
on  Ihe  land  which  has  been  sold  on  execution,  ^o  act  is  satis* 
The  assigi(iee  oi  a  mf^rfgage  OQcupjes  ffie  positioQ  of  tha 
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mortgagee,  and  has  his  right  to  redeem ;  and  if  the  mortgage  ba 

one  given  to  the  defendant  in  the  judgment  on  which  the  land 
is  sold,  the  mortgagee,  provided  it  he  a  lien,  is  still  as  clearly  i 

within  the  act  as  a  stranger  to  that  judgment  would  be.  Hold- 
ing these  views,  I  must  of  course  vote  for  a  reversal  of  the 
judgment 

Bpencer,  Senator.  The  principal  question  in  the  case,  arises 
upon  the  statute  of  1836,  authorizing  **a  creditor  by  mortgage 
/  on  real  estate  to  redeem  lands  sold  on  ezecutbn." 

If  William  Hodge^  jun.  the  assignee  of  the  mortgage,  had  a 
right  to  redeem,  having  done  so^  the  sheriff  had  no  right  to  ex- 
ecute a  deed  to  the  purchaser  under  *his  sale.  His  deed  was 
consequently  void,  and  passed  no  tide  to  the  grantee ;  but  he 
would  still  be  bound  to  execute  a  deed  to  the  redeeming 
creditor.  As  the  plaintiff  in  ejectnioni  must  recover  upon 
the  strength  of  his  own  title,  it  makes  no  difference  where 
the  title  is,  so  long  as  it  is  out  of  him.  The  defendant  is 
always  presumed  to  tioid  in  subserviency  to  the  true  title.  To 
entitle  a  creditor,  by  judgment  or  decree,  to  redeem,  he  must 
both  be  a  creditor  of  the  person  against  whom  the  execu- 
tion issued,  and  his  debt  must  be  a  lien  upon  the  premises  sold. 
(2  R,     371,  $  5L) 

By  the  act  of  1836,  (Sees,  Laws  1836^  eh.  525,  p.  793,)  *<s 
creditor  by  mortgage  on  real  estate,"  his  assignee,  &c.  where 
the  mortgaged  premises,  or  any  part  thereof,  have  been  sold  on 
exccMtioii.  shall  have  the  same  riuht  to  nciiuire  the  interf^st  of 
the  purchaser  of  such  real  estate  su  inui  tgaL'-efl  and  sold,  as  is 
fjiveii  to  a  judgment  creditor,  by  the  above  51st  section.  What 
riglil  ii»  given  to  a  judgment  creditor?  The  right  to  redeem. 
His  judgment  must  be  of  u  certain  description,  one  which  is 
a  lien  upon  the  land,  and  also  against  the  person  against 
whom  the  execution  issued,  on  which  the  rale  was  made. 
What  creditor  by  mortgage  may  redeem  ?  One  by  mortgage 
on  real  estate^  the  whde  or  any  part  of  vshkh  has  been  sold 
on  execution.  Nothing  is  here  said  libont  the  person  against 
whom  the^ecntioA  issued,  nor  is  it  required  that  he  should  be 
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a  debtor  to  the  mortgnge  creditor.    A  creditor  by  mortgage  an- 
swentig  the  description  of  the  statute  of  1836,  has  the  same  right  / 
to  redeem,  as  has  a  creditor  by  judgment  answering  tiie  descrip- 
tion of  the  revised  stnlufes. 

The  difference  in  the  language  of  the  two  statutes  is  not  with* 
out  reasoD.  No  judgment  or  decree  can  exist  without  making 
the  person  against  whom  it  is  a  debtor,  and  the  person  in  whose 
fiivor  it  is  his  creditor.  A  mortgage  is  a  specific  lien  upon  !he 
premises  described  in  it,  and  ma/  existj  as  it  did  in  this  case^ 
without  creating  a  debt  against  any  person  whatever.  It- is 
then  a  debt  in  rern^  and  is  in  no  respect  a  debt  In  persmam. 
Of  whom  or  what  then  is  the  holder  of  the  mortg-as^e  a  credi- 
tor? Certainly  not  of  the  mortgagor.  He  Iia^  no  claim  upon 
him  tor  its  payment,  nor  can  he  by  foreclosurn,  either  at  law  or 
ih  eqnity,  conijn  1  the  mort«Tat^^or  to  pnv  a  fru  thing  eitlier  of  debt 
or  costs.  For  the  payment  of  both,  he  must  look  to  the  "  real 
estate"  alone.  If  the  ''creditor  by  mortgage  on  real  estate,''  has 
any  debtor,  it  must  be  the  land  which  owes.  It  is  that  alone 
which  is  bound  to  pay  the  debt,  and  nothing  else  can  be  called 
upon  or  reached  by  the  creditor.  Having  such  mortgage,  and 
thereby  being  "a  creditor  by  mortgage  on  real  estate^  which  has 
been  sold  on  execution,**  if  be  cannot  redeem,  then  as  to  him, 
though  within  the  very  words  of  the  statute,  it  is  a  dead  1  Liter. 

The  statute  does  not  in  terms,  nor  as  it  seems  to  me,  by  any 
necessary  implication,  rcblrict  tiie  right  to  redeem  to  a  creditor 
holding  a  mortgage  executed  by  the  person  against  wliom  the 
execution  issued.  Even  this  would  not  be  suflicient,  according 
to  the  construction  contended  for  by  the  defendant  in  error, 
without  superadding  the  personal  liability  of  the  mortgagor,  so 
as  to  make  the  holder  his  ''creditor."  The  statute  is  highly 
remedial,  operating  beneficially  both  to  creditors  and  debtors, 
and  does  injustice  to  no  one.  It  should,  therefore,  receive  a  lib> 
eral  interpretation.  Its  forms  must  be  strictly  complied  with, 
but  its  substance  should  be  extended  to  all,  who  fairly  come 
within  its  provisions. 

But  it  IS  objected  by  the  defendant  in  error,  that  the  raortga* 
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gee  was  the  judgment  defendant  himself,  and  bad  only  the  figfiCf 
of  a  judgment  debtor;  and  must  therefore  iiave  redeemed  within  ^ 
the  year.  And  thai  an  assignee  can  take  no  moic  rights  tlian 
his  assignor  iiad.  That  Miller  was  the  grantee  of  the  judguienl 
debtor,  and  could  convey  by  niorl<ragc  only  such  rights  as  the 
judgment  debtor  had ;  and  that  lie  also  must  have  redeemed 
within  the  year. 

This  objectioo  is  certainly  worthy  of  constderatiou.  It  struck 
me  with  great  ibice  on  the  argament  It  is  certainly  tme 
that  WiUUm  Bodge,  as  *^the  person  against  whom  the  eze- 
cation  issued,  and  whose  r^t  and  thie  were  sold,"  must 
ha^e  redeemed  within  the  year.  (2  R.  S.  370,  §i  45,  46.) 
It  is  equally  true  that  Miller,  as  grantee  of  Hodere,  must  have 
redeemed  wiihm  the  sauie  j)oriod  ;  ahd  such  redeuipUon  would 
have  rendered  the  sale  null  and  void.  {Id.  ^§  44,  49.)  But 
does  it  follow  that  neither  can  hold  no  other  relation  and  bear 
•  no  other  character  tlian  those  of  judgment  debtor  and  gran- 
lee  ?  Neither  the  judgment  of  the  Bank  of  Geneva,  nor  the  sale 
under  it,  divested  the  title  of  Hodge.  He  was  still  the  owner 
of  the  fee  as  much  as  belbre.  He  could  gmnt  it ;  or  he  could 
incumber  it  by  judgment  or  mortgage  the  last  hour  of  thefiQeen 
months  allowed  ibr  redemption,  and  such  incumbrancer  would 
clearly  have  a  right  to  redeem.  When  Hodge  granted  the  land 
to  Miller,  tiis  rigiu  to  take  a  iiioitgage  to  sccino  the  purchase 
money  was  not  impaired  by  the  judgment,  nor  would  ii  have 
been  by  a  sale.  It  was  therefore  a  valid  "mortgage  on  real  es- 
tate" in  his  hands.  The  existence  of  the  mortgage  in  Hodges 
hands  did  not  deprive  him  or  Miller  of  the  right  to  redeem  with- 
in the  year  as  debtor  and  grantee.  Hodge  was  both  debtor  and 
mortgagee ;  his  right  in  one  character  was  in  no  respect  incom- 
patible with  his  right  in  the  oth«.  He  coold  assert  either  at  his 
•election*  It  is  needless  to  lemark  that  William  Hodge,  jun 
succeeded  as  assignee  to  all  the  rights  of  the  mortgagee. 

Upon  the  construction  of  the  statute  of  18916  here  given,  Millei 
might  have  given  a  second  mortgage,  the  holder  of  which  might 
imve  redeemed  the  ledemptiou  here  made,  pursuant  lo  the  last 
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clause  of  the  first  section  of  the  act  of  1836.  If  lie  had  granted 
to  anotlier,  that  oilier  might  have  mortgaged  the  lot  conferrinj^ 
the  same  rights  to  tlie  mortgni^ee;  ntid  so  with  every  suLbciiUfcnt 
mortgagee.  And  can  any  one  doubt  that  if  the  laud  was  worth 
€fiiough)  tkmt  gfeai  good  and  no  evU  woul4  b^va  been  done  by 
twenty  comeootive  ndempttona  ? 

In  my  judgment  the  leirised  statutea  would  be  greatly  im* 
proved  by  an  amendmeiit  which  ebould  allow any  creditor 
having  a  judgment  or  decree,  which  is  a  lien  upon  the  premises 
sold,  to  redeem  them,"  whether  such  judgment  or  decree  was 
"against  tlie  person  against  whom  the  execution  issued,"  or 
against  any  subseqneiU  grantee.  Such  pro\  isiua  would  keep 
the  pcemiaes  in  market,  invite  bidding,  prevent  sacrifice,  and 
pay  a  larger  amonnt  of  debts  than  would  otherwise  be  realized. 

For  these  reasons  I  am  o£  the  opinion  that  Hodge  had  a  right 
to  redeem,  and  bis  ledemption  being  in  Ibrm  perfect,  rendered 
the  deed  to  Gallop  Yoid.  The  judgment  of  the  supreme  court 
,  ought  to  be  reversed,  sod  a  new  trial  oideied. 

Talcott,  Senator.    The  revised  gtatiites  giving  a  judgment 

* 

creditor  the  right  to  redeem  lands  sold  under  a  prior  judgment, 
not  only  require  the  junior  judgment,  by  virtue  of  which  the  re- 
demption is  to  be  made,  to  be  a  lien  upon  the  premises,  but  the 
owner  of  such  judgment  must  be  a  eredUor  of  ihe  person 
against  whom  the  execution  issued''  upon  which  the  premises 
were  sold.  In  Ek  jmrie  Wood,  (4  JSiUf  542,)  the  supreme 
court  construed  this  statote  according  to  its  obvious  intent,  and 
held  that  in  order  to  eiuitlc  the  creditor  to  the  tenefit  of  it,  the 
judfrment,  by  virtue  of  which  he  claimed  to  redeem  must  be, 
first,  against  the  defendant  in  tiie  execution  under  which  the 
sale  took  place;  and  second,  a  lien  on  the  premises  sold.  The 
act  of  1836,  however,  which  extended  the  right  of  redemption 
to  mortgage  creditors,  and  under  which  the  plaintiff  in  error 
sought  to  redeem,  is  drawn  in  different  language  kom  the  stat* 
ute  above  referred  to,  and  should,  I  think,  receive  a  different 
construction.   This  act  declares  that  "  a  creditor  by  mortgage 
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on  real  estate,  his  assigneoi  &c.  shall  have  the  same  right  to  ao< 
quire  the  Interest  of  the  purchaser,  6k.  as  is  given  to  a  jndg* 
ment  creditor."  There  is  here  no  provision  as  In  the  former 
statute,  by  vhich  a  particular  perwn  is  requiitd  to  cccupjr  the 
position  of  a  debtor ^  in  order  to  entitle  the  mortgage  creditor  to 
redeem ;  but,  on  the  contrary,  by  the  letter  of  the  act,  the  right 
to  reduein  seems  to  attach  to  any  prrsoi)  holding  a  lien  by  mort- 
gage nj)on  the  premises  sold.  In  the  case  of  a  mere  mortgage 
contain!  11^^  no  covenant  to  pay,  and  unaccompanied  by  a  bond, 
(and  this  is  the  character  of  the  mortgage  held  by  the  plaintiff 
in  error,)  there  is  no  person  who  is  personally  liable  for  the  pay- 
ment of  the  mortgage  debt,  or  who  can  properly  be  called  the 
mortgage  debtor;  and  in  such  case^  **a  creditor  by  mortgage  on 
real  estate  would  be  a  creditor  of  the  land  only;  Ibr  his  claim 
upon  the  land  would  be  his  only  resource  for  the  collection  of 
his  debt.  If  it  be  said  that  in  such  a  case  tlte  owner  of  the  land 
should  be  regarded  as  the  debtor,"  he  being  the  only  person 
besides  the  holder  of  the  mortjifnafe  who  would  be  interested  ju 
having  the  debt  }>uid  ;  it  liiay  be  answered,  that  conceding  liiis, 
and  giving  to  the  act  of  1836  the  csnistruction  contended  for  by 
the  defendant  in  error,  and  put  upon  it  by  the  supreme  court, 
the  mortgage  creditor  might  lose  his  right  to  redeem  without 
any  fault  or  act  of  his  own,  and  the  law  in  question  thus  be 
rendered  a  nullity :  for  if  the  mortgagor  should  sell  the  land  af- 
ter having  executed  the  mortgage,  and  before  a  sale  under  the 
prior  judgment,  the  purchaser  of  the  land  chaiged  with  the 
mortgage  debt  would  become  the  debtor;  and  as  execution,  when 
issued  on  the  prior  judgment,  would  of  necessity  go  against  the 
judgment  debtor,  and  not  against  the  new  owner  of  the  land, 
the  holder  uf  the  mortgage  would  not  be  a  "  creditor  of  the  per- 
son against  whom  the  execution  issued,"  and  couid  not,  tht  re 
fort',  redeem.  The  owner  of  the  land,  however,  cannot  properly 
be  called  a  debtor  in  the  case  supj)osed.  Tlie  act  of  1836  was 
intended  for  the  benefit  of  a  different  class  of  creditors  from  the 
old  statute. 

In  the  case  of  a  judgment,  there  must  necesscirily  be  a  penonal 
liability  on  the  part  of  the  judgment  debtor,  while,  with  respect 
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lo  a  mere  mortgage,  this  is  not  the  case;  and  hence  tl^  differ- 
ence in  the  language  of  the  two  statutes  seems  well  suitod  to  the 
different  cases  for  wliich  they  were  intended  to  provide.  In  the 
act  of  1836,  there  is  a  clause  rrrcrniig  to  the  previous  statute  in 
relation  to  judgment  creditors,  and  in  tlie  opinion  given  in  the 
supreme  court,  this  appears  to  be  regarded  as  somewhat  impor- 
tant in  construing  the  act  in  question.  A  creditor  by  mortgage 
on  real  estate,  4cc  fihaU  have  the  same  rights  as  ia  given 
to  ajudgmeni  creditor?  is  the  language  of  the  act,  of  1836 ;  and 
it  is  certainly  yery  plain' from  this  language,  that  the  reference 
to  the  old  statute  is  made  not  for  the  purpose  of  deterniining  the 
character  of  the  mortgage  creditor  who  shall  be  allowed  to  re- 
deem, but  solely  for  determining  the  time  for  redcemingj  and 
the  rights  to  be  acquired  thereby.  The  kind  of  mortgage 
creditor  to  whom  this  right  is  awarded,  is  specified  in  the  act 
itself. 

All  creditors  ''by  mortgage  on  real  estate,**  having  thus  a  right 
to  redeem  within  the  letter  of  this  act,  irrespective  of  the  ques- 
tion whether  there  be  any  mortgage  debtor  or  not,  or  who  he 

may  be,  li  such  debtor  exist  :  it  seeiiis  to  me  that  the  spirit  and 
intention  of  the  act  as  well  as  the  rule  of  equity,  are  equally 
clear  in  favor  of  the  plaintitf  in  error. 

The  object  of  these  statutes  is  to  prevent  the  sacrifice  of  prop- 
erty, and  to  afibrd  an  opportunity  to  the  creditor  to  save  a  por- 
tion, or  perhaps  the  whole  of  a  claim,  which  would  be  otherwise 
insecure. 

The  question  could  scarcely  arise,  unless,  in  the  estimation 

of  both  parties,  the  property  had  sold  for  less  than  its  value;  and 
then  the  question  would  be  whether  the  difference  between  the 
value  oi  the  land  and  the  price  at  which  it  sold  should  fjo  to  the 
creditor  towards  the  payment  of  his  debt,  or  to  the  purchaser,  to 
swell  the  profits  of  his  speculation.  It  is  obviously  as  imma'te- 
rial,  if  we  regard  the  spirit  and  intention  of  the  law,  as  it  has 
been  shown  to  be  with  a  view  to  its  letter,  whether  the  mort* 
gage  be  executed  by  the  judgment  debtor  before  he  parts  with 
the  fee  of  the  land,  or  by  the  purchaser  afterwards.  In  either 
oasii  the  land  constitutes  the  credilur's  security  for  his  mortgage 
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debt,  and  every  legal  intendmedt  should  be;  as  the  plainest  pitii- 

ciples  of  justice  are,  in  favor  of  rendering  this  security',  as  far  as 
possible,  available  to  him. 

I  can  sec  nothing  in  ilip  ohjoction  that  the  prior  jiK^gment 
debtor  was  also  the  mortgagee,  and  hence  could  not  confer  the 
right  of  redemption  upon  hife  assignee.  When  the  judgment 
debtor  sold  the  land,  he  parted  with  all  of  tlie  rights  incident  to 
Ownership,  and  by  takitig  back  li  mor^ge,  be  became,  within 
thd  language  of  the  act  '*a  cr^itor  by  niortgagi^ "  oil  ihe  ItM, 
and  invested  witH  al)  the  rights  of  i  creditor*,  and  bad  he  not 
assigned  the  mortgage,  I  can  see  no  reason  why  he  should  not 
have  been  permitted  to  redeem  as  a  creditor  after  tlie  expiration 
6(  the  year  and  witliin  fifteen  months  from  the  sale.  He  was  a 
creditor  in  fact,  and  in  law  ;  and  I  can  see  nothing  in  the  circum- 
stance of  his  beiiig  a  debtor  on  the  ^rior  judgment,  trhicb 
should  divest  him  of  the  rights  which  the  statute  confeis  liipott 
him,  as  &  stibsequetit  mortgage  creditor. 

Had  t)b  t^tained  the  fte  of  the  land  he  coiild  hot  have  redeenft 
ed  after  the  expiration  of  the  year,  though  fie  could  have  created 
A  creditor,  either  by  judgment  or  mortgage;  who  conld  have 
redeemed  as  such,  after  the  year.  His  grantee  acqiiired  and  ex- 
ercised this  power.  If  the  plaintiff  in  error  wiis  entitled  to 
redeem,  his  payment  of  the  money  to  the  sheriff  for  that  purpose, 
iat  the  proper  time  and  in  ia  ptajpet  mailner,  took  from  that  o&er 
the  poweir  of  making  a  valid  conveyance  of  the  premises  to  the 
purdiascr  at  the  sale  under  the  judgment.  ( Wtsner  v.  Stdkley, 
15  Wend,  d2t ;  tHefcen^  v.  OUItland,  t  Cowen,  481 ;  jtadb- 
son  V.  Cadivell,  id.  622;  Jackson  V.  Anderson,  4  Wend.  471.) 
THie  sheriff's  deed  to  the  defendant  in  error  was  therefore  a 
nullity,  and  ejectrnoiit  cannot  be  maintained  on  it.  I  think  the 
judgment  of  the  supreme  court  should  be  reversed. 

On  the  question  being  put,  "  Shall  this  judgment  b^  reversed  7" 
ta^  iiiembefrs  of  the  court  vbtdl  as  fi>llbw8 : 

f^T  rwerscd :  Smdtori  Emmons,  Hard,  Joskson ,  LesfBA, 

Porter,  Putnam,  Spencer,  Talcott  and  Wheeler — 9. 
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For  affirmance :  The  President,  The  Chakcellor,  anid 
JSenaiars  Bablow,  Fc^sbii;  HAtni,  Lent  Sanfobo^  S60T114 

K  R  BiiiTH  and  Tlf  ilUaiIs— -10. 

Judgment  affirmed. 


Thb  Ulsteb  County  Bank  va*  McFablan. 

iNw  diBfendaiit  gave  to  W.  H.  t>.  JkC«.  a  totter  in  iImm  mrdtt  " I  iittliarin yini 
to  dmw  on  me  at  ninety  dayt  ttam  Iktm  to  tfow  tot  nieli  nomnto  w  jdki  wtif 

require,  provided  that  the  whole  amonnt  running  and  unpaid  shall  not  exceed 
§3000 hehl  that  the  authority  to  draw  was  limited  to  bills  payable  niii"ly  days 
after  eight,  and  tliat  the  defendant  was  not  liable  on  one  made  payablr?  ninety 
days  after  date. 

The  ftbt  lliat  W.  B.  p.  &  C«.  faad  dmira  ■mnd.Ulb  vfod  tha  defeniVnit  payubte 
ainely  days  dlir  datef  iriiieh  the  {liintifi  hftd  diiqoantvd  on  the  fiulh  of  the  let- 
ter and  which  the  deTendant  bed  eeecp)ed  end  peid,  does  not  pieelade  the  defen* 
deist  ham  ohjeeting,  in  a  suit  on  n  bill  iidieeqnenfly  dmwn;  that  U  was  not  bl 

ac^irdanee  with  the  authority. 

A  promise  in  wp'tin^:^  to  nrcept  a  bill  before  it  is  drawn,  in  order  to  amoant  tti  an 
actoal  aeccptance,  must  describe  it  in  terms  not  to  be  mistaken  and  so  as  to 
identify  and  distinguish  it  from  otha  bills.   Per  Hand,  Senator. 

On  error  from  the  supreme  court.  Upon  the  first  trial  of  this 
cause  the  plain tifTs  had  a  verdict  which  was  set  aside  by  the 
court  !)[)ori  pxcrptions  taken  by  the  defendant.  The  facts  which 
appeared  upon  that  trial,  together  with  the  opinion  of  the  court, 
may  be  seen  in  the  report  of  the  case  in  5  Hilt,  432.  Upon  tfie 
second  trial  tlie  sairie  evidence  was  given  as  upon  the  former 
brie;  and  the  plaintiffs  in  order  further  to  show  the  construction 
which  the  defendant  had  put  upon  the  letter  of  Drccmber  19tli, 
1840.  proved  that  seven  billsof  (lOOOeacH  htid  been  dmwn  hy 
W.  H.  t)e  Foiest  &  Co.  iipoh  the  defendant  prtoir  to  the  drawing 
bf  the  one  in  question,  each  of  which  ^asriiade  payable  ninety 
days  after  date  ;  and  that  all  of  thehi  were  discounted  by  thi 
plaintiffs  on  the  Huth  of  the  defendant's  letter ;  and  they  gave 
evidence  trndiiii:  to  shew  that  they  were  all  accepted  by  the  de^ 
fendant,  and  paid  by  him.    One  of  these  prior  bills  was  dated 

YoL.  m ro 
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September  24(h,  1841,  nnd,  as  to  tliat,  one  of  the  dniwers  testified 
that  the  defendant  was  present  when  it  was  drawn  and  knew 
that  it  was  intended  to  be  discounted  at  the  plaintifis'  bank  on 
the  credit  of  the  letter,  and  actually  had  the  money  obtained 
upon  it.  This  bill  was  proved  to  have  been  aeceptt'd  by  the 
defendant,  and  the  amount  was  collected  of  him  by  a  suit  on 
the  bill.  The  circuit  judge,  holding  that  the  additional  evidence 
did  not  take  the  case  out  of  the  principle  held  by  the  supreme 
court  in  setting  aside  the  former  verdict,  nonsuited  the  plaintifis, 
who  excepted.  A  new  trial  having  been  moved  for  by  the 
plaintiffs  and  refused,  and  judgment  of  nonsuit  having  been  ren- 
dered|  the  plaintiti's  brought  error  to  this  court. 

A,  Taber,  for  the  plaintifis  in  error.  1.  The  construction 
given  by  the  supreme  court  to  the  defendant's  letter  is  erroneous. 
Bills  drawn  in  the  country  are  far  oftener  payable  in  a  linUted 
number  of  days  after  date  tlian  in  any  other  way,  the  practice 
of  drawing  at  a  certain  time  after  sight  being  inconvenient  where 
the  bill  Is  to  be  discounted  at  a  bank,  as  it  is  impossible  to  a8cer<> 
tain  the  discount  in  order  to  credit  the  holder  with  a  precise 
sum.  The  terms  of  the  letter  in  this  respect  are  elliptical  and 
impcrft'ct.  and  such  a  consLi  uciion  should  be  given  to  Ihem  as 
will  carry  out  the  presumed  intention  of  the  parties.  Again,  the 
paper  should  be  construed  most  strongly  against  the  defendant, 
whose  language  it  is,  and  most  favorably  to  llie  plaintiifs,  who 
have  advanced  money  upon  the  faith  of  it.  The  supreme  court 
have  held  the  reverse  of  this  rule,  though  it  is  well  settled  and 
is  a  fundamental  one  in  the  construction  of  contracts.  ( JTirock' 
merton  v.  TVocy,  1  Plowd,  156 ;  2  Slack,  Com.  380;  Bae,  Ab, 
Cavefutnty  F;  ChUty  on  Con.  20 ;  Doe  v.  Dixmj  9  East,  15 ; 
Dann  v.  Spturrier^  ZB,^P*  399  ]  Hargreave  v.  Smee^  6  Bing, 
244 ;  Munn  v.  Baker,  2  Stark.  ;  Douglass  v.  Reynolds^  7 
Pet.  115,  122;  Chilly  on  Coinml  Law,  vol.  3.  115;  Story 
on  CoTit.  258, 2G0, 261 ;  Jiullcu  v.  Denning^  5  Barn.  Cress. 
842;  llulrathv.  7Vinm/json,A  nilf,200.)  2.  The  judge  erred 
in  not  subinii:  !«>  the  jury  llic  evidence  of  the  actual  under- 
standing of,  and  practical  construction  which  iho  parties  had 
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given  to  the  contnict.  ( Walrath  v.  Thompson,  supra  ;  Fish 
V.  HiibbartPs  adm^rs,  21  Wend.  G51 ;  Pinero  v.  Judsou,  6  Ling. 
206;  Cowenty  HlWs  Notes,  200,  1399,  1302;  Com.  on  La?M/, 
f7«rf  Tew.  p.  IS,  ;jo/e  7  ;  Trcvivan  v.  Lawrence,  2  Smithes  Lead- 
ing Cases,  435.)  3.  The  nonsuit  havinn^  been  granted  on  the 
ground  that  the  bill  was  not  within  the  terms  of  the  letter,  on 
account  of  the  alleged  variance  as  to  the  time  of  payment,  the 
question  whether  the  letter  would  in  other  respects  amoimt  to 
ar  acceptance  does  not  arise. 

jEr.  Sandford,  for  the  defendant  in  error.  I.  The  words  ''at 
Ainety  days,''  used  in  the  letter,  were  intended  to  define  the  term 

9f  credit  for  which  the  defendant  stipulated.  It  was  designed 
to  give  liiiii  thai  length  of  time  aUer  lie  had  notice  of  tlie  draw- 
ins:  f>f  a  bill  under  the  letter.  Takinsr  the  letter  to  be  an  actual 
acceptance,  a  bill  payable  like  the  one  in  question  would  not 
need  to  be  presented  until  maluniy,  the  consequence  of  which, 
iipon  the  construction  for  which  the  plaintiffii  contend,  would  be 
that  the  defendant  might  be  called  upon  to  pny  without  any 
prior  notice  whatever.  ( Walwurih,  Chan,  in  Greele  v.  Parker, 
5  Wend,  418.)  2,  The  letter  was  not  an  acceptance  of  the  bill 
in  question.  To  amount  to  an  acceptance,  it  must  describe  an 
existing  or  prospective  bill  in  terms  not  to  be  mistaken.  This 
was  the  rule  before  the  statute,  which  was  not  intended  to  change 
the  law  in  respect  to  the  terms  of  the  promise  to  occept,  but  only 
to  require  such  pioniise  to  be  in  writing.  (1  II.  768,  §  8;  3 
id  609,  2d  ed.  original  note  of  the  revisers  ;  Coolidge  v.  Pay- 
sor,^  Wheat.  66 ;  Schijjunelpennich  v.  Bayard,  1  Pet.  264, 284 ; 
Boyce  v.  Edwards,  4  it/.  1 1 1 ;  Wildes  v.  Savage,  1  Story's  Rep. 
22 ;  Parker  v.  Greele,  2  Wend.  545 ;  Greele  v.  Parker,  supra , 
Ontario  Bank  v.  Worthinffion,  12  Wend,  583,  59a)  2  The 
defendant  wau  not  aflfectod  by  the  parol  evidence  given  at  the 
ttial.  It  was  attempted  to  charge  him  as  acceptor  of  the  bill. 
But  an  acceptance  must  be  in  writing.  (1  R,  S,  768^  i  6.)  Perol 
evidence  is  never  admissible  to  explain  an  intrinsic  ambiguity. 
There  was  nothing  in  the  ease  like  an  estoppel  in  pais.  (^JadS> 
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215^  did.) 

Hand,  Senator.  The  pleader  id  this  caes  relies  upon  the 
oommon  counts  ouly,  and  trsoiis  the  instminent  givea  by  the  de- 
fendant as  an  acceptance.   There  is  no  count  on  on  agreement 

to  accept,  the  plaintiffs  probably  doubtin<r  whether  then?  was 
sufriciciil  privity  of  contract  to  support  sucri  an  agreement,  after 
lh(?  decision  of  Birckhead  v.  Brown^  in  this  court  last  year.(a) 
In  that  case,  however,  the  letter  of  credit  was  directed  to  partic- 
Blar  persons ;  here  it  is  general. 

The  sectioci  of  the  statute  upon  which  the  plaintiffs  rely 
in  this  caae^  is  as  follows :  "  An  unconditioaai  promise  in  wri- 
ting to  accept  a  bill  before  it  is  drawn,M)all  be  deemed  an  aetiul 
acceptance  In  favor  of  every  person  who,  upon  the  faith  thereof 
tiiall  have  received  the  bill  for  a  valuable  consideration.*?  ^1 R, 
JS.  ^68,  §  8.)  The  letter  vritlwn  by  the  defendant,  which  is  ' 
claimed  to  amount  to  an  acceptance  of  the  bill  in  question,  is  as 
follows:  "New-York,  Dec.  10,  1840.  Messrs.  W.  H.  I)e  Forest 
&  Co.,  Gtiit.  T  hereby  autiiorize  yon  to  draw  on  nie  at  90  days, 
from  time  to  tunc,  for  such  amount  a*?  you  may  require,  provi- 
ded that  the  whole  amount  running  and  unpaid  shall  not  exceed 
three  thousand  dollars.  The  above  letter  of  credit  lo  !)e  <rood 
and  binding  for  one  year  from  this  date.**  The  mirt  below 
thought  this  would  have  been  an  itelnta  aoceplanoe  of  a  dcaft 
for  $1000,  dated  25th  of  Octobeir,  1841,  drawn  by,  and  payable 
to  the  order  of  De  Forest,  if  the  time  of  payment  had  been  con- 
formable  to  the  letter  of  credit  I  do  not  assent  to  thisconstnio- 
tion  of  the  i^tittute.  The  eases  relied  on  by  the  eoitit  are  Parker 
V.  Grcelfu  (2  Wcttd.  545,)  and  Ch-eele  v.  Parker,  S.  C.  in  error. 
(5  id.  411.)  and  nank  of  Mirhi^ayi  v.  Ely,  (17  id.  508.)  The 
first  case  wa.^  on  a  proini.se  in  accept  for  ^250  at  three  and  four 
months,  and  was  clearly  int  ndi  1  i<»  Ic  but  one  transaction. 
The  names  of  the  parlies  and  amount  were  given,  aud  the  time 
(he  bill  was  to  run,  which  was  a  Ux  more  definite  desoripCieii 


(a)  9  i>eiw6,  37& 
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than  tliat  given  in  this  case.  The  last  case  turned  altogether  on 
another  point.  Whether  a  parol  promise  to  accept  a  bill  not  iii 
esse  was  ever  good  as  an  acceptance  in  this  state,  is  doubtful ; 
bnt  after  the  case  of  Coolidge  T*  Pal/son^  (2  Wheat.  G6,)  it  was 
decided  that  a  written  promiae  might  he  so.  0.  J.  Manball, 
however,  there  aald  that  it  must  be  described  in  terms  not  to 
he  mistaken,^  This  has  fieen  repeated  in  strong  eoofirmatory 
lanj,'nage  in  Boijce  v.  Edwards^  (4  Pet  R,  111.)  There  the 
agreement  to  accept  wai>  a^;  follows  :  "  A.  is  auihuiizeci  to  draw 
on  us  for  ilie  amount  of  any  lots  of  cotton  which  he  may  buy 
and  ship  to  us,  as  soon  after  as  opportunity  will  otlcr.  »Such 
drafts  shall  be  duly  honored."  Again,  You  arc  at  Uberty  to 
dmw  on  ns  when  you  send  the  bill  of  lading."  The  ootirt  held 
that  the  action,  which  was  against  the  defendant  as  acceptor, 
would  not  lie,  but  that  one  on  the  agreement  to  accept  would. 
They  add,  it  is  '*a  general  authority,  and  ^oes  not  point  to  any 
particular  bills  and  describe  them  in  terms  not  to  he  mistaken^ 
ns  required  by  the  rule  in  Coolidge  v.  Pay  son:''  Mr.  Justice 
Story  also  says,  that  the  rule  always  was  "that  the  paper  con- 
taining the  promise  to  accept,  should  describe  the  bill  to  be 
drawn,  in  terms  not  to  be  mistaken,  so  as  to  identify  and  distin- 
guish  it  from  others.''  (Story  on  BUU,  i  049 ;  and  see  Rigga 
T.  Lindeaffi  7  Cranehf  600.)  '  PiUans  v.  Van  ilfierop,  (3  Burr. 
1663,)  was  an  agreement  to  accept  such  bills  as  the  plaintifi 
should,  in  about  one  month's  time,  draw  upon  the  defendants  for 
£800,  This  was  evidently  but  one  transaction,  and  not  intend- 
ed to  be  a  continuin^f  letter  of  credit.  Besides,  like  Boyce  v. 
Edwards^  it  was  a  transaction  mutually  beneficial  to  both  par- 
ties, and  not  a  mere  suretiship,as  here.  But  that  case  has  been 
much  shaken,  and  is  virtually  overruled  in  Eugland.  If  it  were 
not,  bur  courts  have  adopted  the  doctrine  of  Coolidge  t*  Poff- 
•on,  and  that  should  be  oar  guide.  {Chodrieh  Qerdm^  15 
John,  R.  6.)  It  may  be  added,  that  our  statute  speaks  in  the 
singular  number,  "  to  accept  a  bill," — "  shall  have  received  the 
bill,"  d&c.  In  this  case  there  is  a  continuing  contract  with  De 
Forest  <fc  Co.  Uiat  he  will  accept,  from  time  to  time  for  them, 
under  certain  restrictions,  bills  not  drawn  in  iavor  of  any  partiC" 


Digitized  by  Google 


558 


CASES  IN  THE  COUR  r  OF  ERRORS. 


TIm  Ubtar  Coiib^  Buik  n.  MeFaitan. 

Qlar  persons  named,  but  genemlly,  in  fkvot  of  any  one,  to  aid 
them  in  their  business.  It  is  hanJly  possible  that  this  was  in- 
tended to  be  an  absolnio  acceptance  per  99  of  all  the  paper  that 
De  Forest  60  Co.  should  afterwards  see  fit  |o  draw  in  favor  of 

any  and  evory  person.  If  we  construe  it  to  be  an  acceptance, 
the  dcfoudaiit  has  no  means  of  knowing  the  aii;oiiiit  for  which 
he  is  hable;  and  on  the  other  hand,  no  one  would  be  safe  to 
tako  f  ho  paper,  unless  upon  Ifio  sole  credit  of  De  Forest  A:  Co. ; 
for  if  we  allow  this  general  description  in  the  promise  to  amount 
to  an  acceptance,  an  illimitable  amount  may  be  taken  "  on  the 
-  faith  thereof.''  But  the  ground  upon  which  I  put  this  part  of 
the  case  is,  that  by  the  law  of  this  country,  irxespeotive  of  the 
statute,  the  promise  must  point  to  the  particular  hiUs  and  de- 
scribe them  in  terms  not  to  be  mistaken^  and  that  the  statute 
has  in  no  way  enlarged  that  role.  On  the  contrary,  if  it  has 
changed  it  at  all,  it  has  limited  it  more  strictly  than  before.  In 
the  promise  before  us  ilierc  is  a  drawer,  drawee,  and  time  to 
nm,  specified,  but  no  payee,  date,  sum,  or  iiuuiher  of  hills  ;  but 
on  the  cotitrnry,  it  contemplates  the  drawiu'j-  of  an  unlimited 
number,  in  favor  of  any  payee,  of  any  date  wiliiin  the  y^ar,  and 
for  any  sums  not  excueding  $3000  outstanding  at  any  one  time. 
Commercial  business  will  not  be  facilitated  by  such  a  construc- 
tion. Here  may  be  scores  of  bills  circulating,  and  in  variotm 
hands,  resting  upon  one  stationary  promise,  which  can  be  in  the 
.  custody  of  only  one  at  a  time,  and  this  pap^  is  supposed  to  be 
a  full  acceptance  of  all  of  them  as  fast  as  they  are  drown.  I 
shall  hesitate  long  before  I  venture  to  give  to  a  statute  so  im- 
portant, a  constniction  which  would  warrant  such  confusion  in 
this  branch  of  the  law  merchant.  It  is  believed  that  in  every 
case  wher^>  the  ))roaiisu  has  been  deemed  an  acc*'j»iance,  all 
the  parties  were  known  and  nicntimed  in  tiie  pronnse. 

But  I  have  no  doubt  of  the  correctness  of  tlie  opinion  of  the 
supreme  court — that  this  was  a  promise  to  accept  ninety  days 
after  si^ht,  and  not  ninety  days  after  dafr.  If  an  absolute  ac- 
ceptance of  bills  payable  ninety  days  after  date,  the  defendant 
might  bo  liable  to  be  called  on  for  payment  the  rery  first  mo* 
ment  he  knew  of  the  existence  of  the  bill.  His  credit  might  be 
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destroyed  by  ihe  dishonor  of  tlie  paper  and  the  commencement 
of  a  prosecuiioii,  unless  he  should  at  omci^  provide  for  a  bill  thus 
.  suddenly  brought  to  his  notice.  Tins  would  be  a  severe  con- 
struction against  a  guarantor  or  surely,  against  whom  the  rule 
of  construction  is  liberal,  and  should  not  be  pibrmitted  unless  the 
langruage  is  entirely  explicit  (3  Kent^  124;  12  Pd.  207;  8 
Bing,  156.) 

There  is  no  estoppel  in  the  case.  For  all  that  appears,  the 
prior  drains  had  all  been  actually  accepted  by  tlie  defendant. 
All  those  whicli  were  proved  had  been.  The  payment  of  those 
for  which  he  had  committed  hiinst  li  by  an  independent  act  of 
acceptance,  forms  no  impediment  a;jninst  liis  refusini^  one  which 
he  had  not  accepted,  provided  it  was  not  drawn  in  conformity 
with  the  undertaking. 

I  think  the  judgment  of  the  supreme  court  should  be  affirmed. 

LoTT,  Senator.  The  material  question  in  this  case  is^  wheth- 
er the  bill  on  which  it  is  sought  to  make  the  defendant  liable, 

was  drawn  in  conformity  with  the  letter  of  credit.  The  autlior- 
ity  was  to  draw  "at  ninety  days."  The  bill  in  question  was 
drawn  payable  ninety  days  after  date.  This  was  not,  in  my 
opinion,  within  the  meaning  and  scope  of  the  authority.  It  is 
evident  from  the  nature  of  the  letter  of  credit  itself,  that  it  was 
made  for  the  accommodation  of  W.  H.  De  Forest  ^  Co.,  to 
whom  it  was  given,  and  that  the  bills  were  not  expected  to  be 
drawn  on  funds  of  the  dmwers.  Unnder  such  circumstances,  it 
would  be  doin^  violence  to  the  intention  of  the  parties  to  hold 
that  the  defendant  intended  to  subject  innisulf  to  a  ii;jbi]ity,  to 
pay  ;iny  ainouiiL  not  exceeding  three  thousand  dollnrs,  from  time 
to  time,  during-  tfie  year,  without  previous  jucseritijient  or  notice. 
He  tmquestionably  meant  that  the  words  "o^  ninety  daya^ 
should  have  some  effective  operation.  He  was  prescribing  the 
terms  on  which  drafts  might  be  drawn  on  him.  He  knew  that 
if  no  limitation  was  prescribed,  they  might  be  drawn,  payable 
at  sighl^  or  on  demand,  or  at  any  indefinite  period — ^thus  subject* 
ing  him  from  time  to  time  dnring  a  whcfe  year,  to  a  large  and 
uncertain  liability.   It  was  reasonable,  therefore^  for  hnu  to 
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against  sqcli  a  CQnse^ttenoe  by  limiting  the  time  of  paf- 
inent  Thia  he  expected  to  accomplish,  by  specifying  the  time 
"  at  nanely  4^*^  iithoogh  it  is  not  ded&fed  whether  ninetj 
^js  e(^r  sight  or  after  date  were  intended,  yet  I  think  the  only 
fiiir  apd  legitimate  conelpsiop  is,  that  he  meant  the  fonner.  By 
Mich  a  coDsfruction,  \ig  would  8ec^re  a  Igiowle^  not  only  of 
the  time  of  payment,  but  also  of  the  amount  to  be  paid.  If  on 
the  (-(  iiiiai  y  it  should  be  held  that  the  bills  could  bo  made  pay- 
able at  ijiitely  days  aflcT  date,  he  might  be  called  on  for  pay- 
umd  on  j)rescutmtiii,  without  any  previous  notice  whatever— 
u  coiLsiruction  which  would  virtually  strike  the  words  "  at  nine- 
ty days"  out  of  the  letter  of  credit  Tlicy  would  be  ineJOQectual 
in  sccnriDg  any  time  for  payment,  and  so  (ar  as  I  can  discover 
entirely  nugatory,  in  respect  to  the  only  motive  there  copid  be 
Ibr  inserting  ^em. 

It  has  been  urged  that  the  words  heing  those  of  the  defendant 
himself,  miisl  he  faken  most  strongly  agaipst  him.  Conceding 
the  position  to  be  true,  it  does  not  follow  that  they  are  to  be  dis- 
regarded and  Ucated  as  uiuneaniiig,  which  I  have  before  shown 
would  be  the  consequence  of  declaring  that  drafts  payable  ninety 
days  after  date  were  intended.  The  case  of  Parker  v.  Grede, 
(2  Wend.  515;  S.  C.  in  error,  5  id.  414,)  is  not  in  conflict 
with  the  views  above  presept^.  4'Uhough  a  recoyery  was  liod 
on  the  notes  sued  on,  which  were  drawn  at  (bur  mon|hs  after 
date,  tioder  an  authority  to  draw  ^^at  three  and  four  mwthe/* 
without  specifying  whether  after  date  or  sight,  yet  the  point 
pow  presented  was  not  raised  on  the  trial.  The  gronnds  taken 
against  a  recovery  were,  1.  That  the  letter  did  not  in  its  terms 
amount  to  an  acceptance ;  2.  If  it  did,  such  acceptance  was 
conditional,  and  the  plaintilf  was  bound  to  prove  the  terms  of 
the  condition  and  iheir  luUiiinent,  to  entitle  him  to  recover ;  and 
3.  If  the  letter  was  an  engagement  to  atcept,  it  was  to  accept  at 
three  and  four  months,  and  tlie  ti'rmsof  the  enL^'igcinent  sliould 
have  been  strictly  piusued  by  drawing  two  bills  of  equal  amount, 
one  at  three  and  the  other  at  four  u^ontbs.  The  objections 
were  all  overruled  by  the  circuit  judge,  and  his  decision  was 
iPwijed.  Jbe  chaucellor,  in  the  discussion  of  tlie  c^^  in  tfii^ 
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court  of  enoiS)  expresses  the  opinion  that  an  agfeement  to 
accept  at  three  and  four  monibs^  would  he  understood  that 
length  of  time  after  presentment  of  the  bill,  and  not  after  its 
date ;  but  no  other  aUnsion  was  made  to  that  circumstance. 

If  1  am  correct  ia  the  views  above  presented,  U  follows  that 
the  bill  ill  question  was  uot  drawn  in  conformity  with  the  letter 
of  credit,  and  that  the  defendant  was  not  liable  on  it.  The 
evidence  given  of  the  acts  of  the  parties  to  show  their  un- 
derstanding of  the  contract,  could  not  alter  its  legal  efiecL 
But  if  it  veie  admissiblei  it  vould  not  aid  the  defendant 
There  is  nothing  to  show  a  ratification  of  this  particular  biU. 
The  mere  fact  that  the  defendant  accepted  bills  drawn  by 
De  Forest  d&  Co.,  payable  ninety  days  after  date,  does  not 
sliow  that  they  were  drawn  and  accepted  under  the  letter  of 
credit. 

Xu  zioy  view  of  the  case,  tlic  judgment  should  be  affirmed. 

SprNCKR,  Senator.  It  appears  to  me  that  the  supreme  court 
were  clearly  right  in  holding  that  the  letter  of  credit  conferred 
an  absolute  authority  upon  De  Forest  dc  Co.  to  draw  biUs»  and 
that  it  was  an  unconditional  promise  to  accept  within  the  mean- 
ing of  the  statute,  (1 R,  S.  768,  §  8,)  and  that  the  only  limitation 
was  that  no  more  than  $3000  should  be  running  and  unpaid  at 
any  one  time.  This  limitation  was  not  exceeded  by  drawing 
the  bill  on  which  the  suit  was  brought. 

The  only  question  which  needs  to  be  considered,  is  whether 
the  bill  was  drawn  in  conformity  to  the  letter  of  credit  in  respect 
to  the  time  of  credit  3  Whether  <^at  muety  days,"  necessarily 
and  in  point  of  law,  means  after  sight,''  and  not  after  date.** 
That  it  is  not  so  expressed  in  terms,  all  will  agreei  If  the  pre- 
cise l^al  meaning  of  the  terms  be  not  fixed  by  law,  then  it 
seems  to  me  that  the  intention  and  understanding  of  the  parties 
to  the  Qfrreement  ouffht  not  to  be  overlooked  or  disreiiarclcd. 
'I'hia  iias  been  as  clearly  declared  by  the  conduct  of  the  parties 
to  the  agreement,  as  if  it  had  been  written  in  it.  With  a  full 
knowlerkM>  of  this  understanding  and  practical  construction,  tbd 
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plaintifis  discounted  ttfis  bill,  and  it  seems  to  me  that  good  iiulh 
now  requires  tliat  (he.defendBnt  should  be  held  to  what  bis  con- 
duct has  again  and  again  practically  declared. 

When  the  letter  of  credit  was  given,  the  defendant  had  a  right 
Co  prescribe  the  terms  in  language  as  precise  as  he  chose.  If  he 
left  any  point  open  and  doubtful,  the  intendment  should  be 
against  him.  By  not  defining  with  precision  to  what  he  intend- 
ed the  ninety  days  to  relate,  it  seems  to  me  he  left  it  to  De  Forest 
&  Co.  to  consult  their  own  convenience  and  pleasure  whetlier 
they  would  draw  "after  sif^ht,"  or  "after  date and  that  a  bill 
drawn  either  way  would  be  within  the  authority  conferred. 
This  view  of  the  case  is  strengthened  by  the  fact  tliat  the  ac- 
ceptances were  given  for  the  accommodation  of  the  drawers, 
who  were  expected  to  provide  the  funds  for  their  payment  It 
was  therefore  far  more  important  to  the  drawers  than  to  the  ac- 
ceptor to  know  the  precise  day  on  which  each  bill  was  payable^ 
This  could  only  be  conveniently  done  by  fixing  a  day  certain 
for  the  payment  of  the  bills. 

The  chief  justice  places  his  opinion  upon  the  ground  that 
the  acceptor  intended  to  secure  himself  a  credit  of  ninety  days, 
after  learning  that  the  bill  was  in  existence,  but  thatin  the  way  lliis 
bill  was  drawn,  he  was  not  sure  of  obtaining  the  credit  of  a  sin- 
gle day,  as  the  holder  was  not  bound  to  make  presentment  until 
the  bill  came  to  maturity.  This  is  a  difficulty  he  might  have 
guarded  against  when  he  gave  the  letter  of  credit.  But  i  t  is  fair 
to  suppose  that  he  gave  it  with  a  full  knowledge  of  the  very 
general,  if  not  imiversal  custom  of  merchants,  for  the  drawer  to 
advise  the  drawee  that  he  has  drawn  upon  him;  and  also  that 
it  is  a  very  general  custom  for  country  banks,  when  they  discount 
paper  payable  in  New-York,  to  forward  it  at  an  early  day  for 
collection  to  their  corresponding  banks  in  that  city,  as  was  done 
in  every  instance  by  these  plaintiffs.  With  a  knowledge  of  such 
custom,  the  deiciidant  mi<^ht  very  well  give  to  the  drawers  the 
advantage  of  certainly  knowing  on  what  day  their  bills  matured- 
It  is  well  known  that  a  vast  many  bills  are  drawn  by  commer- 
cial men  in  the  country,  upon  their  correspondents  and  consignees 
in  the  city,  and  often  in  anticipation  of  consignmentSi  which 
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are  discounted  by  the  country  banks  before  acceptance.  Theaei 
for  the  convenience  of  discount,  are  more  frequently  drawn  pay- 
able a  given  number  of  days  "after  date,*^  Ihan  "after  sight." 

Since  the  argument  of  this  cause,  I  have  inquired  of  baniceis 
and  commensial  men  in  the  city  of  New-York,  as  to  the  prevail- 
ing method  of  dnvring  bills  in  the  country,  and  how  Ihey 
would  understand  the  authority  given  by  the  defendant  to  De 
Forest  Co.,  and  have  been  informed  by  them  tliat  the  bills  are 
drawn  in  both  forms  at  the  pleasure  of  the  drawers,  and  that 
acrordinof  to  their  understanding,  this  letter  of  credit  conferred 
authority  to  draw  in  either  form. 

It  seems  to  me  that  the  plain  justice  of  the  case  is  strongly 
with  the  plainti^  and  that  the  law  is  in  harmony  with  it.  In 
my  opinion,  therefore^  the  judgment  of  the  supreme  court  ought 
to  be  reversed  and  a  new  trial  ordered. 

Talcott,  Senator.  The  letter  of  credit  in  question  was 
clearly  an  unconditional  promise  to  accept  tiie  lulls  of  W.  H.  De 
Forest  <fc  Co.,  if  drawn  in  conformity  with  its  terms,  and  hence, 
as  to  such  bills,  was  an  actual  acceptance  within  the  meaning 
of  the  statute.  (.1  R.  S.  768,  §  8;  Bank  of  Michigan  v,  jBiy, 
17  Wend.  508 ;  Greeh  v.  Parker^  6  id.  411.)  The  letter  was 
to  continue  in  force  for  «ne  3^  from  its  date,  and  expressly 
authorized  bills  to  be  drawn  from  time  to  time,  and  for  such 
amonnts  as  the  De  Forests  should  require,  subject  only  to  the 
two  restrictions  contained  in  the  letter,  to  wit,  that  they  should 
be  at  niiLLiy  day:-,  nud  I  hat  the  whole  amount  running  and  un- 
paid, should  not  exceed  §3000.  The  amount  of  nnpaid  bills, 
including-  the  one  in  question,  at  the  tunc  the  latter  was  drawn, 
having  been  within  the  required  limit,  it  is  of  ao  consequence 
what  number  or  amount  of  bills  had  been  previously  drawn, 
provided  they  were  not  then  outstanding,  or  in  the  words  of  the 
letter,  were  not  then  running  and  unpaid.**  The  language  of 
the  letter  is  too  plain  to  admit  of  a  doubt  that  the  object  in  Um- 
itin<^  the  credit  to  $3000,  was  to  fix  a  sum,  beyond  which  the 
defendant  should  at  no  one  time  be  liable.  In  this  respect,  then, 
Uiere  was  no  violation  of  the  provisions  of  the  letter,  and  it  only 
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remnins  to  inquire  whether  the  bill  lu  qiiestio]i.  which  was  mack 
payable  at  ninety  days  afCer  date,  was  in  conformity  witii  the 
authority  to  draw  "at  ninety  days/'  or  whether  this  authoricjr 
requirad  the  bills  to  be  drawa  at  ninety  days  ofUr  sighL  The 
mprame  court  held  the  latter  to  be  the  trae  ooofltmction  of  the 
letter  and  decided  the  eoee  on  that  gfoitnd.  The  ai^tuneot  on 
this  point,  in  support  of  the  jndgmeot  under  ie?iew,  is,  that  un- 
less the  bills  drawn  under  the  letter  hi  question,  are  required  to 
have  been  at  ninett/  days  ^iglU,  it  might  have  happened  thai 
the  writer  of  the  letter  would  not  have  been  advised  of  the  ex- 
istence of  such  bills  until  the  time  of  payment  had  arrived,  nnd 
might  thus  be  compeliedi  yirtually,  to  pay  tliem  eU  sighi.  As  this 
might  have  been  inconvenient  to  McFarlan,  who  gave  the  lettei^ 
the  inference  is  deduced  that  ho  must  have  intended  lhal  the 
letter  should  receiYe  such  a  constmctMHi  as  would  give  bim 
ninety  days  time  on  the  bills,  after  sight  To  this  it  may  be 
answered,  that  if  such  were  really  the  defendant's  original  inten- 
tion, he  should  hnvc  used  laii<:iiage  which  would  have  expressed 
that  irittntion  to  others,  and  have  insured  a  like  interpretation 
by  them. 

The  language  of  the  letter  is  elliptical,  and  it  being  cus* 
tomary,  in  commett^ial  usages  to  draw  bills  of  exchange  payahle 
at  specified  times^  after  date^  as  well  as  after  sightf  the  letter 
certainly  carries  on  its  face  no  intimatidn  that  hilts  of  the  latter 
description  only  were  to  be  drawn  nnder  it  In  such  ease^ 
where  the  true  import  and  meaning  of  a  wrhlen  instmment  is 
doubtful,  there  is  no  rule  of  law  which  requires  sucli  a  construe- 
tiou  to  1)0  put  upon  it,  as  shall  be  most  favorable  tu  the  interests, 
or  even  in  accordance  with  the  actual  or  presumed  intention  or 
interpretation  of  the  party  who  uttered  it ;  but  on  the  contrary^ 
the  legal  doctrine  is  well  settled  to  be,  that  as  Id  such  an  instm- 
ment—where  the  intention  of  the  parties  cannot  be  detennuied 
from  its  language  or  *<  by  the  light  of  surrounding  ctrcnmstanh 
ces,'' — it  shall  be  construed  most  stronglyagatnst  the  person  usiiig 
the  doubtful  language,  and  in  favor  of  him  who  has  been  misled, 
aikl  has  advanced  his  money  upon  it.  In  Mason  v.  Pritchard^ 
(18  Eaati  227,)  iu  con^iiruing  a  written  instrument  by  which  thf 
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ieftpdant  agned  to  gixaranty  the  plaiLtiff  fix  any  goods  he  had 
Of  might  supply  his  biotfier  W.  P.  with  to  the  araonnt  of  £100, 

the  court  held  il  to  be  a  continuing  srnaranty,  and  i^aid  ihat  •  tlie 
words  were  to  be  taken  as  strongly  against  the  party  giviug  ihe 
guaranty  as  the  sense  of  tiiem  woiiH  admit  of." 

In  Lawrence  v.  McCalmont,  (2  How.  S.  C.  Rep.  450,)  aftar 
lefenring  to  Ihe  case  in  12  East,  Judge  Stoiy  uses  the  followiDg 
language:  Indeed,  if  the  laxiguage  used  he  atnbigiioiM^  and  ad- 
mits of  two  &ir  interptelBlbn^  tmd  the  guarantee  has  advanqed 
his  money  upon  the  faith  of  the  iaterpfetation  most  fiiTonble  to 
his  rights,  that  interpretation  will  prevail  m  his  IhTor ;  fi>r  it  does 
not  lie  in  the  month  of  the  orunrantor  to  say  that  he  raay,  with- 
out pt^ril.  siMitt^r  ambiguous  words,  by  whirli  the  other  party  is 
misiud  to  his  injury."  In  Hargreavc  v.  ^vtee^  (6  Biiiff.  248,) 
Tindall,  C.  J.  Kiys, "  there  is  no  reason  for  putting  on  a  guaranty 
a  oonstmctiou  dii^nt  from  that  which  the  court  puts  on 
any  other  instrument  With  regard  to  Other  instruments^  the 
rule  is,  tliat  if  the  party  exeeoting  them  lesTes  any  tiling  un- 
biguous  in  his  expressbn%  such  ambiguity  must  be  taken  most 
stiongl  y  against  himself.''  (See  oJse  to  lAe  some pemi,  Tkroek- 
merton  v.  Tracy ^  1  Plowd.  156 ;  Bac.  Ab.  Govt.  F;  Munn  v. 
Baker,  2  .Slark.  226  ;  Stony  on  Cont.  H  258,  260,  261 ;  Wal- 
rath  V.  IViompson,  4  200.)  If  the  doctrine  of  these  cases 
be  applied  to  the  one  in  hand,  I  am  unable  to  see  how  the  judg- 
ment of  the  supreme  court  can  be  sustained.  It  follows  from 
them,  that  whatever  may  have  been  the  defendant's  understand- 
ing of  the  letter,  the  language  whidi  he  employed  haTing  been 
susceptible  of  two  interpretations,  neither  of  which  would  be 
strained  or  unreasonable,  and  the  plaintiffii  having  purchased  the 
bill  in  question  in  good  faith,  the  proper  inquiry  is,  which  of 
these  interpretations  did  ihci/  put  upon  the  letter ;  and  this  being 
determined,  tixes,  I  think,  its  legal  construction  as  between 
these  parties.  Applying  this  test,  the  construction  given  by  the 
plaiotiifs  undoubtedly  was,  that  the  letter  authorized  the  bill  as 
drawn;  fi>r  otherwise  the  letter,  upon  the  strength  of  which 
ihey  discounted  the  bill,  would  not  operate  as  a  preacceptanoe, 
and  would  therefore  be  valueless  to  them,  end  leave  them  with* 
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out  any  claim  upon  the  defendant  until  ha  actual  acceptance^ 
which  in  this  case  has  never  been  given«  The  fact  that  the 
plaintifis  sent  the  bill  to  the  defendant  fat  acceptaooei  soon  after 
they  reoeiTed  it,  is  snfficiently  accounted  fer  by  the  necessity  of 
having  an  acceptance  on  the  fiice  of  the  bill,  to  enable  tbem  to 
negotiate  it  to  other  parties. 

Again,  suppose  the  bill  in  question  had  been  drawn  in  the 
precise  langi];i:rr  of  the  letter,  "at  ninety  days,"  without  insert- 
ing* the  word  -dale"  or  "sight,"  aiid  then  negotiated  to  the 
plaiiUifis  for  value,  (as  was  the  case  here,)  on  the  day  of  its  date, 
would  it  not  have  fallen  due  at  the  expiration  of  ninety  days 
(with  the  days  of  grace,)  from  tiiat  time?  By  virtue  of  the  let- 
ter, the  bill  would  have  been  actually  accepted  at  its  date;  the  . 
instrument  would  then  have  been  perfect,  and  the  contract  com- 
plete to  pay  in  ninety  days ;  and  it  seems  to  me  quite  clear  that  the 
time  named  in  the  bill  would  have  commenced  running  from 
that  moment  If  this  be  so,  the  bill  in  question  was  strictly 
within  the  letter  of  the  authority  imder  which  it  was  drown. 

In  every  aspect  of  the  ease,  I  think  the  judgment  of  the 
supreme  court  should  be  reversed. 

Barlow  aud  Johnson,  Senators,  also  delivered  written  opin- 

ions  in  favor  of  reversal,  ii]x>n  the  same  grounds  taken  in  the 
opiiuoiis  of  Senators  Spencer  and  Talcott. 

On  the  question  being  put, "  Shall  this  judgment  be  reversed  7* 
the  members  of  the  court  voted  as  follows: 

Ftfr  reversed :  Senators  BARhoWfBBEns,  BuRNHAHfDETO^ 
Kmxons,  Johnson,  Spbnceb,  Talcott  and  Williav»— 9. 

For  nffinnnnce:  The  President,  and  Senators  Dennis* 
TON,  ilA.\i>,  Hard,  Lott,  Mitch i:i.r  ,  Porter,  Putnam,  San 
roRO,  J.  B.  Smith,  Wheeler  aud  W  iiioHT — X% 

Judgment  affirmed. 
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Kanouse  and  Whigam  vs.  Dobjulkuv. 

In  a  suit  on  a  bond  given  to  difcborge  an  attachment  pursuant  to2  R.  S.  12,  §  56| 
the  pkmtiff  it  not  bound  to  ihoir  the  fMl*  n»emuy  to  give  juikdklioiito  tiM  cf* 
floer  whoinoed  the  ■ttichment,  or  that  the  cue  ww  one  in  which  «ii  BtlMbmeni 
ni|^t'4Ni  itMfd  MCQidinf  to  the  ttatutit. 

And  where,  in  such  an  wetian,  the  attaching  cTcditoi^i  deOMiid  arose  upon  ft  oontniSl 
made  out  of  this  state,  and  the  plaintifi*  omitted  to  aver,  and  failed  to  prove,  that 
the  attaching;  creditor  WM  a  lendent  of  thiaatate^  A«M  lhathe  wai,  motwithfltanid-  ' 
ing;,  entitled  to  recover. 

Whether,  if  the  dotaidaxit  had  shown  aihrmatively  thai  liic  creditor  was  a  nou-rc^- 
dent,  it  widU  hmm  tflMed  mdafinee  to  the  astidb,  Qwrv.  PtrVrjoiwovm, 

On  error  from  the  supreme  court,  to  review  a  judgment  af- 
firming one  rendered  by  tlie  court  of  common  pleas  of  the  ciiy 
and  county  of  New-York.  In  the  Inst  mentioned  court,  Dorme- 
dy  sued  Kauouse  and  ^Viiigam  in  debt  on  a  bond  executed  by  the 
defendants,  pursuant  to  2  R.  S.  12,  §s  55,  50,  for  the  purpose  of 
discharging  an  attachmeat  which  had  been  issued  at  the  instance 
of  the  plainiiflf,  against  Kanouse,  as  an  absent  debtor,  Whigam 
execating  the  bond  as  soiety.  'It  was  in  the  penalty  of  $240, 
conditioned  for  the  payment  to  each  attaching  creditor  of  the 
amount  justly  due  by  such  debtw  to  him  at  the  time  when  he 
became  an  attaching  creditor,^  6lc  The  declaration  set  forth 
the  proceedings  to  obtain  the  attachment,  and  averred  that 
Kanouse  was  a  resident  of  the  state  of  New  Jersey,  and  that  the 
plaintiff  liad  a  demand  agamst  In  in  (jf  one  hundred  and  twenty 
dollars  and  upwards,  over  and  above  all  discounts,  arising  upon 
contract,  for  money  lent  and  work  and  labor  done  and  perform- 
ed in  Jersey  City,  in  the  state  of  New  Jersey.  It  stated  that  the 
associate  judge,  to  whom  the  application  was  made,  issued  his 
warrant  of  attachment  to  the  sheriff  of  the  city  and  county  of 
New-York,  commanding  him  to  attach  the  property  of  Kanouse, 
d&c.,  and  directed  the  publication  of  notices  according  to  the 
statute ;  and  that  such  proceedings  were  thereupon  had,  that  af- 
terwards, on  the  day  of  the  date  of  the  bond,  Kanouse  applied  to 
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die  judge  to  discharge  the  warrant,  and  for  that  purpose  he  and 
Whigam  executed  the  bond,  and  the  judge  thereupon  made  an 

order  discharging  the  warrant;  that  Kanmise,  at  the  time  the 
application  for  the  attachment  was  niadej  was  justly  indebted  to 
tlie  plnintiffin  one  hiindrGd  and  twenty  dollars,  for  work,  labor, 
&,c.  Breach,  that  tlic  difeudaDts  have  not  paid  the  pkiiutifTtho 
amount  of  tlie  aforesaid  indebtedness.  Pleas.  1.  Non  est  fac- 
tum; 2.  That  Kanouse  was  not  indebted  to  tho  plaintiff.  The 
defendants  also  gave  notice  that  they  would  prove  on  the  trial 
that  tlie  plaintiff  (as  well  as  Kanouse)  was  a  resident  of  the  state 
ef  New  Jetsef  when  thanttaefameftt  was  applied  foi^  and  diirini; 
the  pendency  of  the  ploeeedlngs  ibereon^  and  that  the  indebled- 
ness  of  the  j^aintiff  accrued  in  that  state. 

On  the  trial  in  the  common  pleas,  the  execution  of  the  bond 
was  proved,  and  both  parties  gave  evidence  touching  the  alleged 
indebtedness  of  Kanouse  to  the  phiintiff.  Before  the  cause  was 
submitted  to  the  jury,  the  defendants*  counsel  requested  the 
court  to  charije,  that  tlicre  beintr  no  evidence,  and  no  averment 
in  the  declaration,  that  the  plaintitf— the  attaching  creditor — was 
a  resident  of  this  state^  and  it  appearing  that  the  contract  out  of 
which  the  indebtedness  arose  was  made  in  New  Jersey,  th< 
plaintiff  was  not  entitled  to  recover.  The  court  refused  to  chaige 
as  requested,  but  submitted  to  the  jury  the  eyidence  relating  to 
the  existence  of  the  indebtedness,  advising  them  to  find  for  the 
plaintiff  if  such  indebtedness  were  proved.  The  defendants  ex- 
cepted, and  the  jury  gave  a  verdict  for  the  plaintiff,  upon  which 
the  court  rendered  judgment,  which,  on  error  brought  by  the 
defendants,  was  affirmed  by  the  supreme  court.  Tlie  defendants 
then  brought  error  to  this  court. 

•J.  M.  Martin^  for  the  plaintiffs  in  error.  1.  To  authorize  a 
proceeding  under  this  stamte  against  an  absent  debtor,  the  in- 
debtedness must  have  arisen  upon  a  contract  made  in  tliis  state^ 
or  the  creditors  must  reside  within  this  state.  (2  R,S,Z,\  1, 
ju5.2;  Lfi  the  maiter  of  FMzgtrdU  2  Carnal  R.  318 ;  Ex 
parte  Sehroeder^  6  Cbwen,  608;  /n  lAe  mailer  of  Fitch,  % 
Wend,  296.)  2.  The  plaintiff  was  bound  to  show  offlrma- 
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lively  that  the  case  was  one  in  whicli  an  attachment  might,  by 
law,  be  issued.  As  he  failed  to4^.so,  the  officer  is  not  shown 
to  haye  had  jurisdiction,  and  the  proceedings,  including  the  bond, 
wec8|  upon  well  $ettled  principlM^ -void.  {Vose  D$anet7 
Mass*  230;  CmmontoeaUh  t.  Zave/iigef  11  id.  Sams 
Olis^  16  id,  198;  Peoph  r.  Browrij  23  WendM  ;  Dakin 
V,  Hudson  f  6  Oswen,  221 ;  Lowndes  Y,  Biases,  I  McCorfs  Lais 
Rep.  420.)  -  ; 

J.  B.  Scolcs,  for  the  defendant  in  error,  contended  that  the 
lx>nd  having  been  given  voluntarily,  to  procure  the  discharge 
of  the  warrant,  the  qnestion  as  to  tlie  legality  of  the  proceeding 
against  Kanottse  was  immaterial,  and  could  not  be  made  a  sub- 
ject of  inquiry  id  a  suit  on  the  bond,  and  that  all  that  was  said 
in  the  declaration  touching  the  proceedings  before  the  associate 
judge  was  surplusage.  But  if  this  were  not  so,  he  said  that  the 
onus  of  showing  the  existence  of  a  fact  which  rendered  the  war- 
rant invalid  rested  on  the  defendants,  who  had  offered  no  proof 
upon  that  point.  He  cited  Iling  v.  Gibbs,  (26  Wend,  602, 610  j) 
and  Johnson  t.  Laserre^  (2  Ld,  Ray,  1459.) 

The  Chancellor.  This  suit,,  in  the  court  of  common 
pleas,  was  brought  on  a  bond  given  by  Eanouse  and  Whigam 
to  Dormedy,  upon  the  discharge  on  an  attachment  against  Ka- 
nouse  as  a  non-resident  debtor.  The  statute  anthorizes  such  an 

attachment  where  the  debt  was  contracted  in  this  state,  or  where 
the  same  is  due  to  a  creditor  residing  wiiliiu  this  state  at  the 
time  of  the  application,  although  the  dcht  was  contracted  clse- 
wliere.  In  this  case,  it  appeared  that  Kanouse  resided  at  Jersey 
City,  and  it  is  (airly  to  be  inferred  from  the  testimony  that  the 
debt  was  contracted  there.  But  there  was  no  evidence  as  to 
whether  the  attaching  creditor  did  or  did  not  reside  in  thissuita 
at  the  time  the  attachment  was  issued.  The  only  question  in 
this  case,  therefore,  is  whether,  in  this  snit  upon  the  bond  given 
upon  the  discharge  of  the  attachment,  and  under  the  pleadings, 
the  plaintiff  was  bound  to  prove  that  he  was  a  resident  of  this 
state  at  the  time  the  attachment  issued;  or  whether,  in  the  ab- 
YoL.iiL*  73 
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wnoe  of  any  proof  to  the  contrary,  the  court  will  not  presumo 
the  attfliehmeBt^as  ip^Iarly  issued  ?  Whether  it  would  be  a 
good  defence  iRflf'  suit  upon  lSnoh  a  bond,  for  the  defendants  to 
show  afflmftitiv^ly,  that  the  officer  who  issued  the  attachment  , 
had  Im  jnnsdiction  or  amhonty  to  issue  the  8ame,*and  that  Ka- 
nouse  was  compelled  to  give  the  bond  to  obtain  possession  of 
Iiis  property,  which  liad  been  improperly  attached,  is  another 
and  a  different  quest ion.(a)      •  ** 

Had  the  bond  in  this  case  been  taken  in  the  name  of  several 
nttnnhing  creditors,  havin^^  separate  debts  due  to  them,  and  a 
suit  upon  the  bond  had  been  brought  in  the  name  of  one  of  them 
only,  as  antliorizcd  by  the  original  fifty-seventh  section  of  the 
statute,  (2  R.  iS.  72,  §  60,  3d.  ed.,)  it  might  have  been  necessary 
for  him  to  show  that  he  was  a  regular  attaching  creditor,  to  en- 
able him  to  sustain  a  suit  upon  the  bond,  in  his  own  name  aloue^ 
contmry  to  the  course  of  the  common  law.  But  in  this  case  the 
bond  was  given  to  Dormedy  as  the  sole  attq/ching  creditor,  with 
.  a  condition  which  would  have  enabled  him  to  maintain  a  suit 
thereon  at  common  law,  independent  of  any  statutory  provision 
on  tile  subject. 

I  am  not  aware  of  any  principle  of  the  common  law  which 
requires  the  obligee  in  sucli  a  bond,  when  he  brinies  a  suit  there- 
on nrrainst  the  obligors,  to  do  any  thing  more  in  his  declaration 
than  to  state  the  giving  of  the  bond  by  the  defendants,  and  to 
assign  proper  breaches  of  the  conditions  to  show  that  the  bond 
has  become  forfeited ;  and  to  enable  the  jury  to  assess  the  dam- 
ages upon  such  breaches,  as  required  by  the  statute  relative  to 
suits  npon  bonds  other  than  for  the  payment  of  money.  And 
where  the  execution  of  the  bond  is  admitted  or  proved  upon  the 
trial,  and  the  breach  of  the  condition  thereof  is  also  proved,  the 
071US  of  establishing  the  fact  that  the  bond  was  improperly  ob- 
tained, by  coercion  or  otherwise,  as  by  an  illegal  and  unauthor- 
ized imprisonment  of  the  defendants,  or  in  consequence  of  an 
illegal  detention  of  their  goods  under  color  of  an  attachment 


(a)  8m  Hman  v.  Bnnd^h^,  (1  .Pmm,  184.) 
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granted  by  an  officer  who  had  no  aoihority  to  issue  the  same,  is 
necessarily  thrown  upon  them.  Here,  if  the  defendants  had 
pleaded  in  bar  of  the  plaintiff's  action,  that  at  the  time  of  the  ap- 
plication for  the  attachment,  the  attaching  creditor  was  not  a 
resident  of  this  state,  and  that  Eanouse  was  not  indebted  to  him 
upon  a  contract  made  in  this  state,  instead  of  giving  notice  of 
such  defence  under  their  plea  of  7ion  est  factum,  and  issue  had 
been  taken  on  such  s|)ccial  plea,  the  omts  of  proving  the  facts 
stated  in  that  plea  would  unquestionably  have  been  thrown 
upon  ihe  defendants.  And  the  result  must  be  the  sruno,  where 
tin  y  attempt  to  establish  such  a  defence  under  the  notice  given 
with  Mieir  plea  of  720/1  est  f actum. 

ytie  cases  referred  to,  from  the  decisions  in  Massachusetts,  de- 
pended upon  an  entirely  different  principle,  v.  Deane^ 
(7  Maw*  Rep,  280,)  was  a  proceeding  by  scire  facias  by  indi- 
viduals tupon  a  recognizance  for  ttie  appearance  of  Hfuits  to 
answer  a  charge  against  him  as  a  receiver  of  stolen  goods  which 
belonged  to  the  plaintiff.  This  was  not  a  common  law  record, 
upon  which  ftie  injured  party  could  bring  a  scire  facias.  And 
as  the  court  decided  that  ihc  siatulc  auihonzing  such  a  recogni- 
zance for  the  benefit  of  the  party  whose  goods  liad  been  stolen, 
only  extended  to  the  case  of  liie  thief  himself,  and  not  to  the  re- 
ceiver of  the  stolen  goods,  the  recognizance  had  no  more  validity 
as  a  record,  than  if  it  had  been  entered  into  before  tiie  constable. 
So  in  the  case  of  TVie  Commonwealth  v.  LoneridgSi  (11  Mass* 
Hep,  337,)  a  justice  of  the  peace  had  taken  a  recognizance  for 
the  appearance  of  a  person  charged  before  him  with  homicide, 
where  the  statute  bad  directed  him  to  conunit  to  prison  persons 
guilty,  or  suspected  to  be  guilty,  of  that  and  other  capital  oflen* 
oes ;  and  only  authorized  him  to  hold  to  bail  in  the  case  of  les- 
ser offences.  And  the  want  of  jurisdiction  appearing  upon  the 
face  of  the  recognizance  itself,  the  court  very  properly  held  that 
the  recognizance  was  void.  In  the  case  of  TVie  Commonwealth 
V.  OtiSi  (16  Idem,  198,)  where  a  justice  of  the  peace  had  as- 
sumed the  power  to  bail  a  felon,  after  conviction,  and  contrary 
to  the  statute  relative  to  the  powers  of  justices  to  take  bail,  a 
similar  decision  was  made,  in  a  proceeding  by  scire /ados  upon 
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the  void  recognizance ;  which  recngrtiizance,  upoa  its  face,  show* 
ed  tlint  the  justice  bad  no  Mithohty  to  take  it  So  in  the  case 
oC  Tk«  PeapU  r.  BrwM,  in  oar  own  supreme  court,  (23  Wen(L 
Bep,  47,)  wheve  the  leeogniiBiiee  luul  beeo  taken  by  a  tingle 
BMgittrate^  when  the  Mule  laqiiired  the  coDemieiice  of  two  to 
Ml  the  oflenderi  and  that  &et  appeared  from  the  plaintlff'a  d^ 
elamtioo  in  the  aetioii  npon  fuoh  recbgnizance,  the  court  very 
propeHy  decided  that  the  recognisance  waa  void.  These  reeog- 
nironces  are  iii  the  nature  of  records ;  and  when  taken  by  a  jus- 
tice of  the  peace,  or  a  court  of  inferior  jurisdiction,  to  susi.uii  an 
action  or  proceeding  by  scire  facias  upon  theni,  the  plain uii"  must 
show  that  snch  justice  r  r  inferior  court  Imd  jurisdiction  of  the 
case  or  proceeding  in  whicli  the  same  was  taken.  And  it  must 
also  be  a  case  in  which  he  waa  authorized  by  law  to  take  such 
a  recognisance.  But  in  a  suit  upon  a  bond  in  the  name  of  the 
obligee,  against  the  obkigoar  therein,  and  which  bond  upon  its 
ftoe  doee  not  appear  to  have  been  improperly  or  illegally  taken, 
it  is  auAoienI  for  the  plaintiff  to  declare  upon  tlw  bond  itaelf  in 
the  usual  manner,  wheie  he  ooly  seeks  lo  obtain  a  common  law 
judgment  thereon,  and  lo  aasess  his  damages  for  the  breach  of 
the  condition.  The  case  is  otherwise  where  a  new  remedy,  or 
a  new  cause  of  action,  is  given  by  statute,  and  the  plaintiff  wish- 
es to  avail  Iiimself  of  that.  For,  to  do  so,  lie  must  brine:  hijiist  if 
wilhm  the  statute  by  showing;  all  the  facts  necessary  for  that 
purpose.  (Dakin  v.  Hudson^  (6  Coireii's  Hep,  Loufude* 
v.  Mosesy  1  MoOorSs  Law  Rep,  420.) 

This  being  a  common  law  suit,  I  think  the  plaintiff  in  the 
court  of  common  pleas  was  entitled  to  laooTCr  upon  the  iacts 
which  were  prodoced  In  evidence  by  him.  There  wis,  there' 
ihr^  no  error  in  the  charge  of  the  judge  who  tried  the  cause, 
and  the  judgment  of  the  supreme  ootnt  should  be  affirmedt 

Barlow,  Porter,  and  Spencer,  Senators,  alsq  delirered 

written  opinions  in  favor  of  affirming  the  jiid2:ment,  u()on 
the  Slime  grounds,  in  substance,  stated  in  the  opinion  of  the 
ci)aucdllor. 
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Wbiciht,  Senator.   This  case  ppesents  the  single  question  of 

jurisdiction — which,  in  my  opinioii,  la  uuc  oi  cuiii>idcrable  import- 
mice.  The  real  and  personal  estate  of  a  debtor  may  beattaciied 
for  ilic  payini  nt  oi  his  debts,  in  certain  cases,  and  among  otherS| 
Whenever  any  person,  not  being  a  resident  of  this  state,  shall 
be  indebted  on  a  contract  made  within  Ihie  slate^  iar4»a  aredU- 
or  retidimg  wUhm  this  althci^h  upon  a  coDtract  nBde 
ebswhexe.''  (2  i?.  ^.  9;  1 1.)  The  attacbment  in  this  caae  w«f 
isBQed  tinder  Ihe  teeood  sobdiTision,  and  upon  tbegiotuidof  the 
non^eriiemcB  oC  the  debtor.  In  order  to  obtain  the  attaehmeat 
it  was  necessary  to  prove  before  the  officer  lo  wliom  ihc  appli- 
cation was  addressed,  a/liriiiiiLively  and  dk,tiiictly  :  1.  That  the 
debtor  was  n  non  rpsidpiit.  2.  That  the  creditor  was  a  resident, 
oc,  if  he  was  a  uon-resideat,  tiiat  the  demand  arose  upon  a  coutiact 
made  witfiin  this  state.  These  ace  jiuiadictionai  iactSj  to  be  e»> 
lablished  by  tlie  party  seeking  the  summary  proeess  of  attach- 
ment;  and  tfaeemlssion  of  either  fad  in  im  pnooeedings^  would 
be  a  fatal  delbet,  upon  a  certiorari  issued  to  review  Ihe  acts  of 
ib»  magistrate,  it  b  a  iamiliar  and  well  established  principle 
<£  the  law,  so  well  settled  that  a  reference  to  authorities  is  wholly 
tiHneccssury,  that  all  infenui  and  bubordiiiulu  tribunals,  whose 
pioci  cdings  are  re<riilated  and  defined  by  statutory  piovisiuns, 
must  pursue  strictly  tlie  requirements  oi  tlie  statute ;  and  every 
fint  made  necessary  by  the  legislature  to  confer  jurisdiction 
miust  affirmatively  appear.  For  instance^  tile  statute  gives  the 
remedy  only  in  cases  of  demands  arising  upon  contract  or  upon 
jodgoent  or  decree  rendered  within  the  state,  amounting  to  one 
hundred  dollars  or  upwards.  (Id.  (  3.)  Suppose  the  attach* 
log  creditor  should  omit  testate  in  his  affidavit  before  the  judge, 
that  his  demand  arose  upon  cuntract,  judgmeul  or  ducrte  amount- 
ing to  one  hundred  dollars,  does  any  one  believe  that  the  pro- 
ceedings under  the  attachment  issued  upon  such  an  affidavit 
could  be  sustained  ibr  any  purpose?  In  the  matter  of  liurdf 
(9  Wend.  4^,}  the  supreme  court  licld  that  under  this  statute 
administrators  could  not  be  proceeded  against  for  a  demand  due 
ikom  their  intestate,  and  they  set  aside  Jie  proceedings  upon  ap> 
plicatioa  of  the  admiuistretors,  after  the  i^poitttmeiit  of  Inistnoi* 
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Chief  Justice  Nelson  said,  ''the  want  of  jurisdiction  s{^)ean  ca 
the  face  of  the  proceedings,  and  the  court  are  bound  to  correct 
any  errors  therein,  without  regard  to  the  seeming  laches  of  the 

administrators."  {See  also  CoiDen  ^  HilVs  NoteSy  987,  1002.) 
The  principle  of  these  authorities  was  not  disputed  upt)ii  the  ar- 
gument, and  the  defendant  conceded  that  if  the  question  of  the 
residence  in  this  state,  of  the  attaching  creditor  had  heen 
presented  by  a  direct  application  to  f^ct  aside  or  reverse  the  pro- 
ceedings before  the  judge,  the  defect  would  be  fatal.  It  must 
necessarily  be  so,  within  all  the  adjudications  in  this  stale. 

We  are  then  to  inquire  whether  the  defendants  are  precluded 
by  going  to  trial  upon  the  issue  of  nort  est  fa/ttum^  from  taking 
this  objection?  In  short,  whether  the  defect  is  open  to  the  de- 
fendants in  any  suit  or  proceeding  to  enforce  the  remedy  under 
this  attachment?  ^  The  plaintiff,  in  order  to  make  out  a  case  in 
his  declaration  which  justified  the  giving  the  bond  in  question, 
was  compelled  to  set  forth  the  proceedings  before  the  judge. 
This  is  so  held  by  Judge  Cowen  in  Ring  v.  Gibbs,  (26  Wend, 
502,)  and  tlic  chancellor  in  deliverini^  his  oj)inion  for  reversing 
the  jndn^ment  of  the  supreme  court  does  not  controvert  the  doc- 
trine of  Judge  Cowen,  that  in  declaring  upon  a  bond  avowedly 
taken  pursuant  to  a  statute  authorizing  summary  proceedings,  it 
should  show  that  facts  existed  which  by  law  autliorizcd  the  ob- 
ligee to  require  the  bond  to  be  given.  This  the  plaintiff  in  this 
case  attempted  to  do,  but  he  has  omitted  to  set  toh  one  essen- 
tial fac^  which  according  to  the  statute  must  appear,  in  order  to 
justify  the  judge  in  issuing  the  attachment  The  defendants 
instead  of  demurring,  as  they  could  have  done,  and  thus  have 
presented  this  distinct  question,  chose  to  go  down  to  trial  and 
take  their  ciiance  of  defeating  the  plaintiff  upon  some  other  de- 
fect in  his  proof,  but  in  no  way  waiving  their  right  to  insist  on 
this  defect  in  tlie  plaintlfT's  case.  In  the  matter  o(  Patfl/:ncr,  (4 
jfift7/,  59S,)  the  supreme  court  say  that  the  question  of  jiinsdiclion 
must  always  remain  open  to  the  debtor ;  for  if  the  officer  had  no 
jurisdiction,  the  whole  proceeding  was  coram  nonjudice.  If  it 
must  alwa3rs  remain  open,  then  it  would  be  competent  for  the 
debtor  to  show  upon  the  trial,  as  a  defence  to  the  bond,  by  ovi- 
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d0nc6^  that  the  creditor  was  noi  a  reMenU  of  the.state,  ia  ajcm 
where  the  plaintiff  had  alleged  that  fact  in  bis  declaration,  or  he 

could,  as  he  did  in  this  case,  insist  before  ihc  couiL  ihaL  iho 
plaintiff  had  failed  to  present  a  case,  which  under  the  statnie 
conferred  jurisdiction  upon  the  officer,  and  therefore,  that  the 
bond  and  all  oilier  proceedings  in  the  matter  were  void  as  to  hini. 
I  am  of  opinion,  therefore,  that  the  common  pleas  were  wrong 
in  refusing  to  charge  as  requested  by  the  defendants,  and  that 
the  judgment  of  the  snpieme  court  affirming  that  decision  should 
he  levened. 

Upon  thequestionbeingput,'*  Shall  this  judgment  be  reversed  7* 
the  members  of  the  court  present  who  had  heard  the  argument, 
except  Senator  Wright,  namely :  The  President,  the  Chan- 

cLLLOK,  and  Senators  Barlow,  Bkers,  Denniston,  Emmons, 
Hand,  Johnson,  Lester,  Lott,  Porter,  Putnam,  Sanpord, 
SpoviL,  Spencer  and  TALCo;rT|  voted  in  favor  of  affirmance. 

Judgment  affirmeji. 


Stone  and  others  vs,  Hayes.  . 

Wlmn  ID  agnt  havjiiff  a  inin  of  money  in  his  hands  belonging  to  his  principal,  it 
authorized  to  icnut  it  !)y  purchasing  a  biU  of  exchange,  heahoidd  pmrehoae  the  bill 

with  such  money,  and  not  by  using  his  own  credit. 

In  Fcliruary,  lb37,  S.,  a  resident  of  New- York,  received  a  snm  of  money  as  the  ajjent 
uf  H.  who  resided  itf  Liverpool,  and  was  authorized  to  rtuiit  it  by  purchasing  and 
forwarding  a  bill  of  exchange.  S.  tfaereopcm  purchased  a  bill  upon  his  own 
credit  ftt  a  jinmiiim  of  U|  pereeat,  wlueh  be  fimrarded  to  H.  at  lOper  oeot,  tbat 
bong  tbe  lale  aft  whicb  similar  Ulb  wore  then  teliing  Ibr  eaah.  H.  kept  tbe  ImII 
until  November,  1839>  baving  in  the  mean  time  made  TariommMueoenfiil  dltnte 
to  eoDect  it,  and  was  then  first  informed  that  it  had  not  been  purchased  with  hie 
money.  Hf;  immr-diatoly  wrot''  tn  R  notifyinij  him  that  ihc  bill  would  not  be  re- 
garded as  payment,  and  slinrlly  aiterwardK  brfiutrbt  an  artinn  againet  him  iof 
money  had  and  received.    Held  that  the  action  was  maintainable. 

An  agent  cannot  act  so  as  tn  bind  his  principal  even  in  matters  touching  his  agency 
vIhm  he  hat  en  adverw  intereet  in  hbaieIC  Per  W4L.wo«tb^  CAmedbr. 
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On  enor  from  the  aupieme  court.  Hayes  sncd  Stone  and 
others  in  the  tuperior  eoaxi  of  the  city  of  New-York  for  money 
had  end  received,  and  these  was  a  verdict  and  a  judgment  for 
the  defendants,  which  was  reversed  by  the  supfeme  coort;  and 

Uicreupoii  tlie  defeiudADts  brought  error  to  this  court  The 

o^iiiiuii  given  in  the  supreme  couiL  may  be  seen  in  tlic  report  of 
t!jL'  oust;  in  7  IliU,  128.  The  facts  arc  there  stated,  and  tliey 
ma  again  bricj^y  reierxod  to  in  the  opinion  of  the  chaucelior  and 
of  iSuoator  Spencer. 

F.  B.  Cuiiing  4*  TT.  HdUi  for  the  plaintifib  in  error,  insisted 
upon  the  following  points:  L  The  defendants  below  were  not 
guilty  of  any  negligence  or  misconduct^  oi  of  any  violation  of 
il^e  instmctions  of  their  principal,  and  were  not  therefore  justly 

cli*agcablo  with  the  loss  upon  the  bill  of  exchange  in  question 
That  loss  was  occasioned  by  tJie  failure  of  the  drawee,  which  they 
couid  not  have  anticipated  or  have  guarded  against.    2.  Tiie 
remittance  of  the  bill  was  a  valid  payment  of  the  debt  which  the 
deisudant  owed  the  plaintifil 

S*  P.  Staphs  4*  ^*  Lordf  for  the  defendant  in  error. 

The  Ohanccllor.  The  question  in  this  case  is  as  to  who 

should  Lc  ilie  losers  of  the  amount  of  a  bill  of  exchan<Te  di  awii 
by  Brooks.  Urotlicrs  ifc  Co.,  of  New- York,  upon  W.  F.  Iji  ookstk 
Co.,  of  Liverpool,  on  the  15th  of  February,  1837,  and  reuiiKcd 
to  R.  Hayes,  the  defendant  in  error,  by  Stone,  Swan  &  Co.,  Uie 
plaintifls  in  error,  under  tlie  following  circumstances :  The  plain 
tads  in  error  were  merchants  residing  in  ^ifew-York,  and  had  in 
etore  ibr  Hayes,  who  resided  either  at  livarpool  or  at  Banbddg^ 
in  die  north  of  Ireland,  certain  goods  which  were  dsstvo^P^  ^7 
fire.  These  goods  were  insured  in  New-York ;  and  on  and 
previous  to  the  6lh  of  February,  1837,  Stone,  Swan  &,  Co.  received 
from  the  insurers,  for  Hayes,  on  account  n{  iliose  goods,  ajboui 
j!3000  beyond  the  amount  of  their  cxjK  iiscs  and  commissions. 
For  the  purpose  of  remitting  this  fund  to  Hayes,  they  purchased 
the  bill  in  question,  upon  credit,  and  gave  their  own  notn  there* 
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ibFi  at  sixty  days,  at  eleveQ  and  a  half  per  cent  premium ;  in* 
steed  of  buying  a  bill  for  cash  at  ten  per  cent  premimD|  which 
was  the  then  cash  price  of  each  bills  in  the  market.  This  bill, 

which  was  payable  in  London  at  sixty  days  sight,  they  remitted 
to  IlayeSj  informing'  him  it  was  at  itn  per  cent  [jremium,  nii<] 
conceaUng  from  him  the  fact  that  they  liad  appropriated  Ins 
Innds  to  their  own  use  aii'l  had  purchased  this  hill  on  credit. 
Before  the  bill  became  due  the  drawees  failed,  and  Broolcs,  Broth- 
ers iS^  Co.  stopped  payment  shortly  afterwards;  so  that  it  was 
never  paid.  As  soon  as  Hayes  learned  tliat  the  bill  had  been 
purchased  by  Stone,  Swan  &  Ck).  upon  their  own  credit,  and 
not  with  his  cash  funds  in  their  hands,  he  repudiated  the  trans- 
action and  gave  them  notice  that  he  should  hold  them  respon- 
sible for  the  loss. 

It  is  fiiirly  inferrible  from  the  testimony  of  one  of  the  firm  of 
Brooks,  Brothers  (fc  Co.,  that  at  the  time  this  bill  was  drawn 
they  had  not  funds  in  the  hands  of  the  drawee  to  meet  it.  For 
he  says  they  sold  bills  to  the  amount  of  seven  or  eight  thousand 
jMJunds  sterlinsr,  wliicli  went  out  by  the  same  packet,  including 
other  bills  to  the  amount  of  £1500,  whiph  they  had  sold  to  Stone, 
Swan  <^  Co.  on  credit  about  the  same  time.  And  that  on  the 
28th  of  March  they  made  remittances  to  the  drawees  in  Liver- 
pool to  cover  their  several  drafts  in  the  order  in  which  they  had 
been  dmwn,  and  which  remittances  covered  a  part  of  the  drafts 
drawn  by  them  on  the  ISth  of  February.  The  witness  further 
stated  that  he  could  not  say  the  bill  in  question  was  covered  by 
the  special  remittances  thus  made.  It  is  at  least  doubtful 
whether  the  drawees  would  have  been  put  in  funds  to  meet  this 
bill,  even  if  they  had  not  misapplied  the  remittances  of  the  2bih 
oi  March.  The  bill  was  therefore  not  a  g^ood  one  in  point  of 
fact  at  the  time  it  was  purchased  by  Stone,  Swan  <fe  Co.  But 
as  there  is  no  proof  that  they  knew  the  drawers  had  no  funds  in 
the  bands  of  the  drawees  to  meet  the  bill,  or  that  they  had  any 
reason  to  doubt  the  responsibility  of  either  at  the  time  of  such 
purchase,  if  they  were  the  agents  of  Hayes  and  acted  withm 
their  authority  from  him  in  making  this  purchase  on  their  own 
credit,  he  must  of  course  bear  the  lass.  On  the  coiitnury«  if  ha 
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had  act  authdrM  such  a  parehase^  and  has  not  rngtrnqjemftf 
ftMitid  !t  tritfy  it  Mi  knofwledge  of  fte  lacts,  it  was  their 
and  not  his. 

It  IS  insisted  by  the  counsel  for  the  plaintiffs  in  error,  how- 
ever, thnt  it  was  the  same  thing  to  Hayes  whether  they  piir- 
chnsed  this  bill  with  his  funds  at  ton  percent  premium,  or  upon 
their  own  credit  at  eleven  and  a  half;  inasmuch  as  they  char^fcd 
him  only  the  market  price  of  bills  wlien  bouirht  for  cash.  This 
wottld  indeed  he  true,  if  it  was  perfectly  certain  that  they  woald 
bate  pvirchased  tliis  bill  if  their  own  interests  had  not  come  in 
eonfliet  vhh  those  of  the  person  for  whom  they  were  acting  as 
ajgen^  His  Inteipest  was  that  they  shbtald  porchase  for  him  the 
best  bni  they  could  obtain  for  the  cash  funds  In  his  hands. 
Their  mterest  was  to  purchase  the  bill  of  a  drawer  who  would 
let  them  have  it  upon  a  credit ;  although  it  mii^ht  not  be  quite 
as  safe  as  the  bill  ol'  a  drawer  who  would  insist  upon  the  pay- 
ment of  the  cash  at  the  time  he  sold  his  bill.  And  no  one  can 
say  that  ifllicy  had  not  tfiotiisi-lves  been  in  want  of  money,  but 
had  determined  to  buy  for  cash  only,  they  miglit  not  have  made 
further  inquiries  which  would  have  satisfied  them  that  they 
could  do  better  for  their  priiici])al  than  to  buy  this  bill  for  him 
at  the  ten  per  cent,  which  they  charged  him  for  it  That  they 
were  much  in  want  of  money  at  that  time^  is  apparent  from  the 
fact  that  they  were  Wilting  to  giVe  one  and  a  half  per  cent  for 
^  use  of  it  for  sixty  days,  even  If  their  own  notes  did  not  also 
dmw  interest  duri ng  the  time  they  had  to  run.  For  no  merchant 
would  pay  at  that  rate  for  the  use  of  money  where  it  was  per- 
fectly iiiditrtrent  to  liim  whether  he  purchased  a  bill  for  cash  or 
on  a  credit  of  sixty  days.  Whether  they  actually  failed  before 
the  expiration  of  the  sixty  days  does  not  ap{K  ir.  But  that "  they 
had  been  obliged  to  yield  to  the  pressure  of* the  times,"  either 
within  the  sixty  days^  or  very  soon  afterwards,  is  evident  from 
the  letter  of  Hayes  in  answer  to  theirs  of  the  7th  of  May  in  that 
year.  For  he  alludes  to  the  &ct  which  they  had  probably  com- 
mutticated  to  him  in  their  letter,  that  tfiey  had  not  only  yielded 
to  aueh  pressure,  but  had  already  had  tiihe  since  ifaeir  Mxui  to 
Muige  their  aflbirs  and  again  resume  business. 
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T!  ic  fict  that  the  dra\v^?rs  of  the  bill  gave  Stone,  Swan  &  Co. 
(he  option  to  take  the  bill  at  (en  per  cent  for  cash,  or  at  eleven 
and  a  half  per  c^nt  on  their  credit,  did  not  alter  the  transaction 
in  ttke  leastj  as  l!here  is  nothing  to  indoee  a  belief  that  ifiey  wofold 
have  teken  a  bill  of  that  house  a;f  all,  if  the  dnmr^rs  fmd  lefiisdd 
to  sell  onf  ei6dit  The  gtmg  that  option,  therefore,  may  lu^ 
prerentedf  (he  proper  inquires  from  being  maide  by  tbcse  agents, 
whether  the  drawers  wore  drawim:  upon  funds  lu  En^riand,  or 
were  themselves  endeavoring  to  raise  the  wind  by  the  sale  of 
bills  to  pay  others  which  they  had  previously  drawn. 

The  rule  of  law  which  is  applicable  to  the  state  of  facts  in 
the  present  case  is  briefly  but  very  correctly  stated  by  die  late 
Judge  Story,  in  his  valuable  treatise  on  the  law  of  agency,  at  the 
commencement  of  the  21(Hh  section.  He  says  it  is  a  rule  of 
general  application  in  regard  to  the  duties  of  agents,  that  in  mat- 
ters* touching  (h%  agency  they  caTinot  tttt  so  as  to  bind  theff 
principals,  wlierc  they  liave  an  adverse  interest  in  themselves. 
This  rule  is  founded  upon  the  plain  and  obvious  consideration, 
that  the  principal,  barj^ains  in  the  eniployment,  for  the  exercise 
of  (he  disinterested  skill,  diligence  and  zeal  of  the  agent,  for  his 
exclusive  benefit.  It  is  a  confidence  necessarily  reposed  in  the 
agent  that  he  will  act  with  a  sole  regard  to  the  interests  of  his 
principal,  as  far  as  he  lawfully  may ;  and  even  if  imptirtiatity 
could  possibly  be  presumed  on  Che  part  of  the  agent  where  his 
own  interests  were  concerned,  that  fe  not  what  (he  principal 
bargains  for:  and  in  iiiany  cases  it  is  the  very  last  thing  which 
would  advance  his  interests.  The  late  Chief  Justice  Marshall 
acted  upon  tliis  principle  in  tlie  case  of  t^/torC  v.  iS/:ij)wit/t,  (1 
Brock.  Rep.  116,)  where  the  defendant  had  made  an  investment 
for  the  plaintiff  by  the  purchase  of  a  bond  for  the  delivery  of 
certifica^  partly  upon  his  own  credit,  when  he  had  the  cash 
funds  of  his  principal,  with  directions  to  invest  them  ib  such 
certificates.  It  is  tnie  the  learned  chief  justice  thought  the  de- 
fendant, by  his  instructions  strictly  considered,  was  not  author* 
izud  to  nivest  in  ceriificates  in  this  indirect  way,  by  the  purchase 
of  a  bond  for  their  delivery,  yet  he  puts  his  decision  upon  the 
express  ground  of  the  purchase  upon  credit  \  and  the  probability 
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tnat  he  might  have  been  mduced  to  take  this  bondj  instead  of 
trying  to  puichaae  certificates  diiectlfi  for  the  sake  of  the  credit 
he  got  upon  the  purchase.  The  right  of  the  prir..  ipal  to  repu* 
diate  a  transaction  whexe  the  agent  acts  without  express  anthority 

in  such  a  manner  that  his  interests  may  have  conflict^  with  his 
duty  to  his  principal,  does  not  dtpeiid  upon  the  qucsiioii  wiu  ihtr 
the  principal  lias  in  fact  been  injured  thereby.  But  the  general 
interests  of  justice  require  that  the  principal  shad  iiave  the  right 
to  repudiate  the  transaction  without  reference  to  tliat  question. 
For  it  would,  in  the  greater  number  of  cases,  be  absolutely  im- 
possible to  ascertain  what  influence  the  personal  interest  of  the 
agent  has  had  upon  his  acts. .  It  is  sufficient  to  say  the  act  was 
unauthorized  i  and  has  not  heen  ratified  by  the  principal  with  a 
knowledge  of  the  fiicts  which  would  entitle  him  to  repudiate  it. 

The  correspondence  undoubtedly  shows  that  the  plaintifl^  in 
error  were  authorized  to  invest  the  fund  in  their  hands  in  a 
bill  on  England,  and  to  remit  it  to  Hayes  in  that  manner.  But 
that  did  not  authorize  them  to  use  iiis  funds  for  their  own  pur- 
poses, and  to  buy  a  bill  upon  credit.  And  he  would  not  have 
had  any  reason  to  suppose  they  had  done  so.  t  von  if  tlieir  letter 
enclosing  the  bill  had  not  itself  been  deceptive.  Had  they  in 
that  letter,  or  in  their  answer  to  his  letter  of  the  fijTSt  of  March, 
1838,  stated  the  fact  that  they  were  pressed  for  money, and  there- 
fi>re  had  used  his  funds  to  meet  claims  against  them,  and 
that  they  had  purchased  this  bill  for  him  upon  their  own  credit 
at  a  premium  of  one  and  a  half  per  cent  extra  on  account  of  such 
eredit,  but  had  only  charged  him  ten  per  cent,  which  was  the 
market  value  of  bills  for  cash,  and  he  had  afterwards  treated  the 
bill  as  his  own,  it  might  have  been  claimed  by  them  as  a  ratifi- 
cation of  this  unauthorized  purchase.  But  ihc  fact  being  oilier- 
wise,  the  cliaru:e  of  the  judge  who  tried  the  cause  that  the  re- 
mittance of  this  bill  was  a  valid  ])ayiiit  iil  to  Hayes  of  that 
amount,  was  clearly  erroneous.  The  judgment  of  the  superior 
court  upon  the  verdict,  produced  by  that  illegal  charge,  was 
dierefore  properly  leverBod  by  the  supreme  court,  and  the  jodg« 
ment  of  ihe  last  mentioned  court  should  be  affirmed. 
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Stone  e.  Hayes. 

BuiLcmr,  Lott>  Pobter  and  Wright,  S^atovsi  delivered 
written  opinions  in  favor  of  affirming  the  judgment  cf  the  su- 
preme court,  on  the  grounds  stated  in  the  opinion  of  the  chau* 
ccllor. 

Spencer,  Senator.  In  common  v.-it!i  Mr.  Justice  Beardsloy, 
i  feel  no  disposition  to  relax  the  restraints  which  the  law  has 
most  wisely  imposed  on  agents.  And  I  agree  with  that  learned 
jurist,  that  "  their  duty  is  plain ;  if  orders  are  given,  obey  them ; 
if  the  skill  and  judgment  of  the  agent  are  to  he  his  guides,  let 
them  be  exerted  and  exercised  in  good  faith,  and  in  conformity 
with  the  known  and  approved  usage  in  similar  cases." 

With  these  views  of  the  law  and  of  the  duty  of  agents,  I  will 
proceed  to  examine  the  case.  The  defendants,  Stone,  Swan  & 
Co.,  were  in  1835  commission  merchants  doing  business  in  the 
city  of  New- York,  to  whom,  in  common  vv  uli  many  others,  the 
plaintifTs  in  the  couit  below  had  consiofned  goods  for  sale.  On 
these  goods  the  plaintiffs  in  error  had  effected  insiirnnces  in  their 
own  names,  for  the  benefit  of  the  owners,  at  several  insurance 
offices.  By  the  great  fire  of  December,  1833,  those  goods  were 
destroyed.  Between  the  28th  of  January  and  the  6th  of  Febru> 
ary,  1837,  the  defendants  received  from  insurance  offices  in  the 
city  of  New-Tork  the  sum  of  (60,840,41,  on  policies  amounting 
to  $106,600,  for  goods  lost  by  fire.  Hayes  had  goods  in  the 
hands  of  the  defendants,  lost  at  the  fire^  to  tlje  amount  of  $5697, 
65,  which,  after  deducting  a  commission  of  five  per  cent  for 
collecting  and  expenses,  lefk  53  per  cent  for  the  parties  insured, 
making  the  atiiounL  due  Hayes  .$3019,75,  which  was  carried  to 
bis  credit  on  the  books  of  tlie  defendants. 

This  amount  of  money  was  in  their  hands  as  the  agents  or 
factors  of  the  plaintiff,  and  either  by  his  express  instructions  or 
by  the  usage  of  trade  it  became  the  duty  of  the  agents  to  remit 
it  at  the  current  rate  of  exchange  to  their  principal,  by  a  bill  of 
exchange  payable  in  London  at  the  usual  time  of  payment. 

No  objection  is  made  to  the  mode  of  remittance,  to  the  rate  of 
exchange,  to  the  amount  remitted,  to  the  time  of  its  payment,  or 
to  the  credit  of  the  drawers  at  the  time  the  bill  was  sent  The 
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only  ^]:o,un(i  upon  which  the  recovery  was  sought  is  that  the 
.4iet£3a4a9t9  jfi^yfi  th^ir  npt^  ^  %  tli»  pHl,  io^e^  o£ 

paying  the  money  for  it. 

On  the  next  packet  day"  (16th Feb.)  aAer  the  receipt  of  tin 
money  from  the  insuianee  officesi  one  of  the  firm  applied  to 
Brooln,  ^TtJjibm  A  Go.  pf  New-Tork  ip  boy  a  InQ,  and  inquiied 
jOie  le^m^  ^d  vm  uAd  Uwt  they  we9^  selling  at  10  per  cent 
cash,  and  Hi  at  eizty  4f^y9,  SUme  leplied  he  wpnld  aee  them 
again,  and  afterwards  sent  for  the  bill.  Brooks  says  they  had 
the  opUou  to  take  iha  bill  for  cash  or  Lheu"  note  on  those  terms, 
and  that  he  did  not  know  which  they  would  elect  when  they 
took  the  bill.  It  was  drawn  payable  to  the  order  of  the 
plaintifT  in  London,  lor  JC617  9s.  3d.  at  ten  per  cent  premium  ; 
And  on  tlie  s^e  loth  of  February  was  enclosed  in  a  letter  and 
iorwarded  to  the  plaintiff.  Its  receipt  was  acknowledged  by  a 
letter  Aitad,  ^tli  of  Maich  ibUowipg,  without  objection.  A  daf 
or  twio  aAeir  the  l^ill  wwi  purchased  and  (brwarded,  the  delen- 
dant^  aeqjl  ^i!0olf9,  jB^tiiew  ift  iCfo.  their  note  fait  it  at  «xty  da^ 
vhicfa  wa^  paid  by  the  njAkBis  fit  nuUpiity. 

Dt  was  not  alleged  upon  ihe  aigument,  i^>r  can  it  be  pretended, 
rat  what  if  ihe  defendants  had  sent  their  cheek  instead  of  theif 
note  for  the  bill,  they  would  have  been  absolved  from  all  liability. 
They  were  not  bound  to  use  the  same  money,  whether  in  gold 
or  bank  bills,  which  they  received  from  the  insnnmce  oflices. 
It  was  suHicient  if  they  remitted  according  to  tlieir  instructions 
or  m  ihe  U3ual  course  of  trad^  the  s^e  amount  of  money  or  A 
biii  of  eji;change  of  like  ^monnt.  And  whether  the  bill  was  paul 
lor  at  the  time  it  W9S  iorwazdefi^  or  die  nnf  day^  or  tqn  or  aazty 
days  after,  it  seems  to  n^e  oifglbt  not  4xf  make  and  cannot  malfs 
«ny  diffisreme.  Hayes  ^^ey^  Ij^iUe  to  the  drawers  for  it  If 
fiifi  defendajgft  h^d  Ibts  ne^t  hour  and  ^lever  paid  for  the 
hjill,  t^  drBsWer?  would  J^ye  been  Jboui^d  topay  it  to  the  plauiti£ 

The  moment  the  bill  was  forwarded  by  the  packet,  whose 
was  it?  Clearly  it  belonged  to  the  plaintiff.  No  one  disputes 
but  that  it  would  iiave  been  his,  if  the  defendants  had  s(  ni  their 
check  a  day  or  two  after,  to  pay  for  it.  Suppose  they  had  omit- 
Aed  to  send  either  U\eir  chec^  or  t,heir  note  at  that  time,  wQuld 
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IMch  OQUsfiopi  have  fUm|94  49  4ua  till^  fifi  the  bil^  ? 

mained  QQKlId  they  few  ^ofiied  the  {laymDtxkf  ^U, 
and  Ibup  have  qompelM  4(a  pbanti^  ^  look  0  the^  for  the 
paymcMdt  of  the  money?  or  gou}^  Brooks,  brothers  Cq.  h^ve 
stopped  the  acceptance  or  payment  of  the  biU,  aud  tiius  have 
saved  Ihemsel  vis  fiotn  the  loss  consequent  upoji  such  faiiuiCj  and 
cast  it  upon  tliu  pliiiutiff?  It  setmy  to  me  clear  tliat  no  such 
thing  could  liave  hma  ,d9iie.  When  the  bill  was  (orwnrdcflj  the 
defendants  had  neither  done  nor  omitted  to  do  any  thi^g  mcom> 
patible  with  their  duty  as  faithful  agents ;  and  so  far  ^  the  plain- 
tUf 'a  interests  were  ^yolyed,  they  had  {j^^sc^iu'ged  their  whole 

dutyaodtbeMoa^FifaW^*  Th«y?we]^.f^ya«d^WMf 
&itbful  towajcd  jftRpok^  Prat|^  aad  ftwv 

««debtodiv|B9JU>|im  Mwtff  dijQc^ty  aim  4:9pae- 

<|qeE|ce  of  jtha  QCp-paytpciiit  qf  ^  yiL  J^fi/st  ^1  this  jt  fqejp^a 
tfi  me  that  it  caniiot  be  justly  af&rppiQ^  that  |^ey  l^aye  ^oney  ia 
their  hands  belonging  <tQ  Hayes. 

The  grouiid;i  upon  ijvhich  the  suprtiuie  couit  place  their  de- 
cision are  that  the  agents  violated  ilicir  orders,  and  traded  on 
the  money  of  their  princij^  instead  qf  using  itfpf  JU\§  benefit  in 
the  purchase  of  Uie  bill. 

ezpces^i  orders  arc  sliofur^i  (f>  have  been  given.  But  if  they 
M  beep  giyaa  X  tim^  ft^f  ^ould  have  been  in  the  terse  ian- 
gnage  of  ccj^mm^ojii^  jjneo,  yff^  dp  Hbmf  In^ness  iu  iew  woxdi : 
^  49  >aoD  ay  yau  raceijre  ^  faioiifgfipfifiimtiiej^^  offi- 
C0%  yon  yrjU  iwM  tiie.fi9ip«a|t  ^  no  Jfppmfi^  sterliffg 
biiU"  ^  ^  language  employed  19 

ovident  from  the  letter  o£  the  pl^tif  of  the  ^  of  Nov.  1339. 

Without  express  orders  Ihe  lav  wottl4  imply  them,  and  tt^ese 
would  have  been  obeyed  by  making  the  remittance  in  such  bill 
accordino^  to  the  usac^e  of  trade.  Precisely  such  a  bill  was 
promptly  sent,  tins  it  seeims  to  mc  tliere  was  an  ob^ivanc^ 
^d  not  a  violation  of  orders  and  commercial  usage. 

As  I  understand  i^e  si^ject  iX  is  a  well  Renown  ,^ad  yary  gen* 
ejtff^  usage  for  commisstoa  mercbacrff  lo  po^si^fip^epU 
tt9  Dji^  IQ  make  wilfls  ia  their  o^n  ijamMao^.^  ilia\r 
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aeeoiint,  and  the  money  ia  received  and  deposited  to  their 
ciedit  and  diawn  out  by  them.  And  all  their  bwiness  with 
their  customers  and  patrons  Is  done  with  this  common  fund 
kept  and  ttsed  in  their  own  names.  They  are  not  therefore 
chai|;eahle  with  improperly  mixing  trust  funds  with  their  own 
and  using  them  for  their  own  profit  To  make  sepamte  deposits 
in  the  name  of  6ach  of  their  consignors,  or  in  the  name  of  the 
agent  as  ogcnt  for  each,  would  be  attended  with  great  perplex- 
ity and  difliculiy,  and  I  believe  has  never  been  done. 

There  can  be  no  donbt  but  that  when  the  $60,840,41  was  re- 
ceived from  the  insurance  oliiccs  and  deposited  to  ifio  credit  of 
tiie  agents,  if  it  had  been  lost,  jt  would  have  been  their  loss. 
Such  responsibility  arises  from  the  method  of  doing  business. 
But  this  is  in  no  respect  prejudicial  to  the  principals. 

Since  the  argument  of  the  cause,  I  have  taken  some  pains  to 
inquire  of  brokers  and  other  commercial  men  in  New-York,  in 
relation  to  the  custom  of  trade  bearing  upon  the  question  involved 
in  this  case,  and  have  learned  that  remittances  to  England  are 
very  uniformly  made  by  bills  of  exchange  at  sixty  da3rs  sight, 
and  that  these  are  sold  at  one  rale  lor  cash,  and  at  another  on 
time,  varying  according  to  the  pressure  in  the  money  market 
and  tlie  ifiterest  for  llie  credit  triven  ;  and  that  the  purchase  of  a 
bill  on  time  casts  no  suspicion  upon  the  transaction  and  is  fre- 
quently done.  It  is  evidence  that  the  drawers  were  strong  and 
able  to  give  credit  instead  of  requiring  cash  in  hand.  And  no 
possible  injury  was  done  to  the  plaintiff  by  the  credit  given  for 
the  bill.  It  is  well  known  that  nearly  all  the  commerce  of  the 
city  is  done  and  millions  are  paid  daily  by  a  mere  change  of 
credit  on  the  bank  books^  without  the  tale  of  a  dollar. 

Upon  a  very  carefiil  consideration  of  this  case,  I  have  not 
been  able  to  find  that  the  defendants  arc  properly  chargeable 
with  any  violation  of  orders,  any  breach  of  trust,  or  any  neglect 
of  duty;  and  it  seems  to  me  that  to  liaVe  required  them  to  do 
more  would  be  a  refinement  upon  law  and  morals  too  subtle  for 
the  honest  transaction  of  business  between  business  men. 

In  my  opinion,  tlferefore,  the  judgment  of  the  supreme  court, 
xevBzsing  the  judgment  of  the  superior  court,  ought  to  be  revensd. 
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Hard,  Senator,  delivered  a  written  opinion  in  fovor  of  rever 
sal  upon  the  same  grounds  as  those  mentioned  in  the  opinion  of 
Senator  spencer. 

Oa  the  question  beiog  pal^  Shall  this  judgment  be  wrmedP 
the  memben  of  the  court  voted  as  follows : 

For  reversal:  Senators  Folsom,  Hard  and  Spbncbb^. 

For  affirmance:  The  President,  The  CHA^'CELLOR,  and 
Senators  Barlow,  Beers,  Burnhaivt.  Denniston,  Deyo, 
Emmons,  Johnson,  Lester,  Lott,  Porter,.  Putnam,  J.  R 
Smith,  S.  Smith,  Talcott,  Wheeler  and  Wright — 18^ 

Ic^gment  affirmed. 


{Rmainitr    ikt  mm*  tii  ih»  iimart  ^  Umn  tn  ikt  nutt  tolum.) 
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« 

Corning  ^  Hornbr  iw.  McCullougb. 

A  idU  to  enforce  the  liability  of  a  Btockholder,  for  the  debt  of  a  coiporatton,  parsuant 
to  a  provision  in  tha  ael  of  incorporation,  is  not  barred  by  the  three  jmm  limltatkNl 

provided  for  actions  apon  statutes  "  the  benefit  and  suit  whereof  \b  limited  to  the 
party  aggrieved  (*?  H  S.  2'J3,  §  31 ;)  but  nujr  be  brought  at  any  timo  witliin 
BIX  years  aAer  the  cause  of  action  accrued. 

On  error  from  Ibtt  supreme  court.  The  action  was  debt  to 

recover  a  sum  of  money  due  to  the  plaintiffs  from  the  JRossie 
Galena  Company,  the  stockluiliicis  being  jointly  and  severally 
liable  for  such  debts  by  tlie  ninth  section  of  the  act  of  incorpo- 
mtion.  (Stat.  1S37,  416.)  The  defendant  pleaded  that  the 
suit  was  not  commenced  witliiu  ihree  years  next  after  the 
cause  of  action  accrued.''  Demurrer  and  joinder.  The  case 
being  precisely  within  that  of  i^ae^d  y*  McOulhuffh,  (1  De- 
nut,  414,]  the  supreme  court  gave  judgment  for  the  ddeodant, 
and  the  plainti^  brought  error. 

Jones,  J.  delivered  the  opinion  of  the  court  in'&vor  of  xmi* 
sing  the  judgment  of  the  supreme  court 

Jbwett,  C.  J.  dissented. 

Judgment  r6versed.(a) 

(«)  Ona  aobieqiMnt  day  Hw  cbm  qf  JViitairf  t.  MeOiiUaKgk,n$imA  to  in  lbs 
tMl,MiM  eatobelMardon«iMrfiMBl]MHpraM«mrt,Mid  tht  jodgnMBt  wm 
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CUETIS  VS,  JOMBS. 

Where  the  defendant,  in  replevin  for  manufactured  artlc!e?i,  avows  the  dctt  rt  in  of 
them  on  the  ground  of  a  merhanic*g  hent  the  {ilaintiff  may  plead  in  bar  an  agT€«> 
menl  by  which  the  lien  was  waived. 

A  party  pleading  an  agresoMit  nUMt  Mtoqi  ill  teiiiw       nwaDaUe  ceitainty  and 

WhendMiilaindi'iii  vopfefin,  in  a  plM  in  bar  to  an  avowiy  jutliywg  tlM  d«teiitioa 
of  the  prq)^  oo  Uio  groond  of  a  moehanio'i  lien,  oeC  vp  ft  ipMial  mgneamt 
midar  wUoh  he  alleged  that  the  artidee  wera  manufactured,  in  order  to  show  that 
they  were  not  subject  to  the  lien,  but  omitted  to  specify  thepnce  of  the  wock  OBd 
the  timo  of  poyment,  hM  bad  oo  qioeial  demorrar. 

On  error  from  the  supreme  court,  to  review  a  decision  of  that 
court  reversing  n  judgment  of  the  court  of  common  pleas  of  the 
county  of  Monroe,  The  action  in  the  court  below  was  replevin, 
for  eleven  double  sash  doors.  Avowry^  setting  up  that  they 
were  manufactured  by  the  defendant  as  a  cnrpcnter  and  joiner; 
and  Chat  he  detained  them  by  virtae  of  his  lien  as  a  mechanic 
and  the  mannfiuctncer  thereof,  as  security  for  the  payroeDtof 
money  doe  him  for  trork  and  labor,  in  manufacturing  them. 
Plm  m  bar,  that  the  doors  were  manufactured  by  thd  defendant 
for  the  plnintitF  finrf^r  and  iti  pursuance  of  an  agreement  there- 
tofore made  and  entered  into  between  them,  whereby  it  was 
amoncTSt  other  thinsrs  asrreed  that  the  defendant  should  mannfac- 
ture  the  articles  for  the  plaintitt  at  and  for  a  certain  price  speci- 
fied, a  part  whereof  was  to  be  paid  to  the  defendant  as  the  worit 
progressed  and  the  remainder  thereof  to  be  paid  afier  said  doors 
should  be  completed  and  hung ;  and  that,  at  the  thne  of  the  de> 
tention,  the  plaintiff  had  paid  to  the  defendant  all  thai  had  then 
ietrnnedne  to  him'  on  account  of  the  work  done  by  htm  on  said 
doors.  Verification.  The  defendant  demurred  specially,  and 
the  plaintiff  joined  in  demurrer.  The  common  pleas  gave  judg- 
ment for  the  plaintiff,  and  the  defeiui  int  l;rou(:ht  r^  ror  to  the  su- 
preme court.  The  cause  wAs  argued  there  by  M.  Fillmore  for 
the  plaintiff,  and  H.  R.  Selden  for  the  defendant  That  court 
reversed  the  judgment  of  the  common  pleas,  the  opinion  bemg 
deliirered,  in  the  following  terms,  by 
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Beardsley,  J.  The  defendant  justifies  tlie  detainer  of  the 
doors  under  his  right  of  lien  for  their  manufticture.  It  was  not  de- 
nied on  the  argument  but  that  t[jis  defence  was  well  pleaded  ;  and 
the  only  questions  made  arose  on  the  plea  to  this  avowry.  Th^ 
j^lea  sets  up  new  matter  in  avoidance  of  the  bar  interposed  by 
the  avowry,  as  the  plaintiff  had  a  right  td  do.  For  this  purpose 
he  might  show,  as  was  attempted  by  fliis  plea,  that  the  work 
was  done  under  an  agreement  whieh  precluded  the  party  from 
setting  up  a  lien  in  his  favor,  or  which  was  inconsistent  with 
the  existence  of  such  a  rij^ht.  {Jones  on  Bailment  j  Phil.  ed.  of 
1836,  App  19  to  52  ;  Chase  v.  Westrnore,  5  MatUe  »J*  Sel.  ISO  i 
Chandler  v.  Jjcldenj  18  John.  157;  Cross'  Law  of  Lien,  42, 
327.)  But  the  answer  to  the  avowry,  whatever  it  may  be,  must 
be  properly  pleaded ;  and  when  an  agreement  is  set  up  in  a  plea, 
itstierms  and  provisions  must  be  ^ted  with  reasonable  certainty 
and  precision.  That  has  not  been  done  in  this  instance;  the 
plea  is  general,  vogue  and  uncertain.  (Com.  Dig.  til,  Pleader^ 
E.  5,  C.  22 ;  Andreufs  r.  WhUehead^  13  East,  102 ;  Ward  r. 
HarriSj  2  Bos.  ^  Put  266.)  It  should  have  shown  what  were 
the  particulars  of  the  agrceiiit  nt  under  which  the  doors  were 
made,  including-,  as  most  essential  and  indeed  indispensable,  the 
price  and  time  of  payment.  This  would  have  enabled  the  court 
to  determine  whether  the  right  of  lieu  continued  to  exist  not- 
withstan  bnrr  the  special  agreement,  or  was  thereby  destroyed. 
The  plea  is  bad. 

Alter  aigument  in  this  court,  and, deliberation  theieon  the 
judgment  of  the  supreme  court  was  affirmed. 
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Jekks  vs.  Smith. 

Whan  •  eaoM  in  a  jastioe's  oomt  mi  ttisd  m  the  loira  of  IX*  tad  Am  ''•'^■T 
jMtifiad  undttA  ehatid  mortfafe^  csBCNitod  by  B>»  whoM 
hot  which  had  bMa  lilod  in  tb«  dmfc^icilfiM  of  tho  town  of  D^-lho  plaintiff 

claimin^r  i)io  proper^  under  a  sale  on  execution  by  a  constable  of  Uw  aame  taim», 

and  no  objt  ction  appearing  to  have  been  made  on  ilie  trial  that  the  mortgage  was 
not  filed  in  the  proper  town  ;  held  that  a  coint  of  review  should  intend  thnt  it  was 
conceded  on  the  trial  that  the  mortgagor  teaided  in  D.|aiui  oonsoquentl^  that  tho 
mortgage  was  iilcd  m  tho  proper  office. 

On  error  from  the  supteme  court  The  facts,  together  with 

the  opinion  of  the  supreme  court,  may  be  seen  in  the  report  of 
the  case,  iji  1  Denio,  5S0.  ll  is  suflicieiit  to  state  here,  that  the 
defendant  in  the  justice's  court,  where  the  cause  oriijinated.  jns 
tified  in  nn  action  of  trespass  for  a  quantity  of  iiay,  nnder  a 
chattel  mortgage  executed  hy  one  Arnold,  whicli  had  been  filed 
in  the  office  of  the  clerk  of  the  town  of  De  Ruyter  j  that  the  de- 
fendant prevailed  beforetiie  justice^  whose  judgment 
ed  by  the  common  pleas  of  Madison  county ;  and  that  the  supreme 
court  reversed  the  judgment  of  the  common  pleas,  on  the  ground 
that  it  did  not  appear  in  what  town  Arnold  lived,  and  therefore 
it  could  not  he  said  that  themortgaL^^c;  had  been  filed  in  the  clerk's 
office  of  the  town  where  the  mortgagor  resided,  as  required  by 
the  statute.  The  cause,  however,  was  tried  before  a  justice  of 
De  lluyter,  and  the  constable  wlio  sold  t!ie  projierty  on  tlie  exe- 
cution, under  which  «ale  the  plaijitilT  claimed  title,  was  an  offi- 
cer of  that  town,  and  tlie  hay,  when  sold,  was  stated  to  have 
been  situated  near  the  dwelling  house  of  Arnold.  Moreover,  no 
objection  appeared  to  have  been  taken,  that  the  mortgage  bad 
not  been  filed  in  the  proper  clerk's  office. 

The  cause  having  been  argued  in  this  court,  the  judgment  of 
the  supreme  court  was  reversed,  the  judges  holding  that  it  must 
have  been  ammed,  on  the  trial  before  the  justice,  that  the  mort^ 
gagor  resided  in  De  Ruyter. 
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Henry  v.  The  Bank  of  Saliiuu 


^  Hemr¥  t;^.  The  Bank  of  Salina. 

[Affirmance  of  The  Bank  of  SaUna  v.  Henry,  2  Denio,  155.] 

Where  one,  upon  discounlin^  a  note,  deducts  and  rttains  a  greater  amount  tiisn 
the  proper  iBieoant  ni  the  legal  rate  of  interest,  he  is  guilty  of  a  nuidoiiieaiior  in 
rttehing  **  •  grartor  inlereft,  dioeoottt  or  coandemtioD*"  thtn  the  kw  allows,*  «»• 
der  the  clatnle  of  1837.  (  p.  487.  $  6.) 

Conseqaeotlj,  in  an  autioii  on  ■  notQi «  witneit  vt  pri'Hkgod  fran  tettiiyhig  that  ho 
discounted  it  in  tliat  m mncr. 

Where  one,  not  the  plaintiff  on  the  record,  is  called  by  the  defendant,  as  the  plaintifT 
ia  interest,  to  be  examined  as  a  witness  under  a  notice  pursuant  to  the  usurj'  act 
of  1837,  2,)  it  must  be  first  shown  by  other  testimony  that  he  i$  such  party  in 
interest. 

Where  tlic  dvrtiridant,  ia  an  action  on  a  note,  opened  lii^  defence  by  titating  that 
the  teller  of  the  ptaUitiff  *•  bank,  had  disooanted  the  note  after  it  had  been  oflM 
to  the  bank  for  diaeoont  and  refused^  oontiaiy  to  1  it.  &  595,  §  98 ;  and  then 
called  C.  to  prove  that  the  note  was  diseoonted  on  an  nanriona  oooaideiatian ; 
Aeld  that  G.  was  pritrileg^  from  teatifyhigion  the  groand  that  hie  evidence  ««dd 
tend  to  subject  iiim  to  the  forfettma  of  twice  the  anMNmt  of  the  loan»  according  to 
the  terms  of  that  act. 

If  a  party,  desiring  to  examine  a  witness  whose  testimony  would  lend  to  convict 
htm  of  n  criminal  ofTcnre,  or  cxposo  him  to  a  penalty  or  forfeiture,  rely  upon  the 
statute  of  limitations  having  run  to  avoid  the  objection,  ho  mmi  show  affirma* 
tively  that  no  indictment  was  found,  or  suit  commenced,  within  the  period  of 
tinitation. 

On  error  from  the  supreme  court,  where  the  Bank  of  Salina 
sued  the  present  plaintiff  in  error,  and  recovered  judsrment.  For 
a  report  of  tlic  case  in  that  court,  see  2  Denioj  155.  The  de^ 
fendant  brought  error  to  the  court  of  appeals. 

The  cmise  hnvin^  been  argued  by  ronnse!.  and  time  having 
been  taken  for  delibeiatioO|  the  judgment  of  the  supreme  cour; 
was  affirmed* 

Vol.  m*  76 
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Doogbty  V.  llofm. 


iAgkmmn  tf  QfmMuik    Awfar,  t  X^mm^  tflBlJ 

SUUntes  not  in  terms  retxospective,  should  not  be  construed  to  afibct  past  transac- 
tions, especially  wlMitt  iddi  oonitractian  mndd  work  injuatic*. 

So  itteen*  that  dis  set  to  exainpt  oerUun  property  from  nle  ca  ei»eiitkii»  {StaL 
184t>pL  1930  does  nol  ifibet  eieoBliow  Ibr  4elite  eootmoted  befoie  ile  poenfo ; 

but  if  it  admits  of  that  constraclion. 
Held  tlial  it  conflicts  with  the  provision  in  the  constitution  of  the  United  States  for- 
bidding anj  state  to  pass  a  law  impaixiog  the  oUigatioa  of  oantmots,  and  ie  so  ikx 
totd 

On  error  to  the  bupreuic  court  to  review  a  judgment  of  that 
court  reversing  one  rendered  by  the  Onondaga  common  pleas. 
For  a  report  of  the  case  see  1  Denio,  128.  The  question  was 
wliether  the  act  exempting  certain  properly  from  distress  for  rent 
and  sale  under  execution,  {Slat.  1842,  p.  193,)  constiiuiionally 
exteuded  to  contracts  existing  when  the  act  was  pasted.  Tiie 
supiema  court  held  that  it  did  not. 

The  cause  having  been  aigued  by  counsel,  and  time  havitig 
been  taken  for  deliberation,  the  judgment  of  the  Bupreme  court 
was  a^LrmetL 


Doughty  vs.  Hope. 

The  prciiUDiplion  iu  fuvur  of  Ibe  perforuumce  uf  uQiciiU  duty  u  not  coticlusive,  but 

may  bo  oveitlujuwn  by  proof* 
Wbero  throe  wiiwiifii  in  aoUieriied  to  eatiimto  the  eatpenseor  a  pobUo  impnvo- 
Dmt  m  the  city  of  New-Toik,  and  to  wea  tho  aeiM  npoo  IhaownenaDd 
paate  benefitted ;  an  aaMiMUMit  eigoed  by  ttro  of  them  affords  presi^mpthre 
eiideace  that  the  third  assessor  was  present  and  acted  in  the  bu^^incae;  batiimay 
ncmthcict-s  be  shewn  that  he  was  not  consulted  and  did  not  act- 
One  of  the  assessors  who  si^cd  the  certificate  is  a  oompetent  witness  to  prove  that 

the  tliird  assessor  was  not  consulted. 
A  lequeat  to  the  judge  to  hultaet  the  jmy  ehodd  Nati|nii  nadMpoted  faataera 
tijpthfltUmI  tiff.  If  the  propoahaoD  rabaiittad  it  iooomet  m  faot  er  hi  hm,  Ihtt 
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l^ooghtj  9,  Hope. 

}\id^v  ninr  rcfvi^c  to  (rive  the  !n<?fn]ctino,  j|enera]ly,  and  need  not  qualify  such  re* 
fu^l  by  poinling  out  the  crronix>u9  part. 
The  ralifieation  bj  the  eomman  oowMil  of  ^thf  id  NMr.Tork,  doea  not  mb^ 
fwM  a  TOld  umumamA,  Tpin»ketmt>T>Kdtidetli«iemnitbe>iiqKttlaf«lMW« 
BNDttdnljMtilied. 

WhCM  praparlj  ii  taken  under  a  statute  authority,  witlioat  the  consent  of  the  owner, 
the  power  int»t  he  strictlj  followed ;  ftod  if  aay  nwterial  link  ii  wantingt  Ibfl 

whole  proceeding  wi!!  be  void. 

The  publication  of  the  redemption  notice  required  alter  a  sale  for  a  lax  or  assessment, 
by  Stat.  1816,  p.  114,  §  2,  a»  tnadi/Ud  by  Slat.  1840,  p.  214,  §  10,  must  be  fully 
completed  beforo  llw  eoomieBeemeiii  of  the  last  tax  moniln  oT  the  two  y«tn  mte- 
etedinf  Hie  eele,  end  en  ouuMini  in  thb  i«qpeet  wiD  faivelidefe  the  pnrebaier'i  title 

'Vh»  tMMoif  deelnatioB,  thet  iSa  leeee  givan  vptn  e  eele  Ifar  texee  er  iusemnentf 
in  the  city  of  New- York,  "  shall  be  conclusive  evidence  that  the  sale  was  regu- 
lar," 6lc.  {Stat,  1816,  f.  1 15,  ^  2,)  refers  only  to  the  auctioH  and  the  mtict  ^«lle, 
and  dot  s  not  dispense  with  proof  of  the  redemption  notice. 

Nor  dors  .1  rec^tilar  notice  served  after  t)ie  execution  of  the  lease  pursuant  to  Slat. 
16-tl,  21 1,  ^  3,  and  the  certificate  by  the  street  conrmissioner  required  by  ^  7  of 
the  eame  act,  confina  the  title,  when  the  redensption  notiee  haa  neC  been  regularly 
pohUihcd. 

On  error  from  the  supreme  court  Doughty  sued  Hope  in  the 
court  below  in  ejectmeiit  for  a  lot  of  land  in  the  city  of  New- York ; 
and  the  cause  was  tried  before  Edmonds,  C.  Judge,  at  the 
New-York  circuit  in  October,  1846.  The  plaintiff  gave  in  evi- 
dence an  ordinance  of  tlie  mi^yor  and  coiunion  council  ui  the 
city  of  New- York,  passed  April  26,  1836,  for  setting-  curb  and 
gutter  stones  in  125th  street,  and  appointini^  Warner,  Gaines 
and  Secor,  assessors,  to  make  an  estimate  of  the  expense  of  con- 
forming to  the  provisions  of  the  ordinance,  and  to  make  a  just 
and  equitable  assessment  thereof  among  the  owners  and  occu- 
pants of  the  honses  and  lots  intended  to  be  benefitted  thereby. 
On  the  28th  of  January,  1837,  alf  three  of  the  assessors  took  and 
subscribed  the  oath  for  the  proper  discharge  of  their  duties.  In 
September  following  an  estimate  and  assessment  was  returned, 
which  was  signed  by  Warner  and  Gaines,  two  of  the  assessors; 
ntfd  by  which  the  lot  in  question  was  assessed  to  Isaac  Adriance 
for  the  sum  of  $150,83.  On  the  4th  of  April,  1838,  the  assess- 
ment was  confirmed  by  tlie  common  council.  On  the  20th  of 
June,  1840,  tiie  lot  was  sold  to  the  plaintiff,  for  a  term  of  800 
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Donghty  9,  Bop*. 

years :  aud  on  the  20th  of  June,  1842^  a  lease  was  executed  to 
the  plaintiff  in  pursuance  of  the  sale. 

The  plaintiff  called  Jacob  S.  Warner,  one  of  the  assessor^  as 
a  witness^  ivho  gave  evidence  tending  to  show  that  Seoor,  who 
had  not  signed  the  assessment,  met  with  the  other  assessors,  and 
agreed  with  them  in  the  principle  upon  which  the  assessment 
was  ninde.  On  cross-examination,  tlic  witness  gave  cviduiice 
tend  ins;-  to  show  lliat  Secor  had  never  nctrd  with  llie  other  as- 
sessors in  any  matter  relating  to  tliis  asstsMijt  nt  ])eyond  taking 
the  oath  of  office.  The  plainiitf  objected  to  any  evidence  tend- 
ing to  show  that  all  of  the  assessors  had  not  acted ;  but  the 
objection  was  overruled. 

Prior  to  executing  the  lease,  a  redemption  notice  was  publish- 
ed  in  a  New-Tork  daily  ^per,  twice  in  each  week,  for  six  weeks 
successively.  The  publication  was  commenced  on  the  13th  of 
December,  1S41,  and  the  last  publication  wasmade  January  2l8t, 
1842. 

After  the  execution  of  the  lease,  and  on  the  6th  of  December, 
1842,  a  notice  was  served  on  Adriance  in  pursuance  of  the  act 
of  1841,  sections  3  to  7,  inclusive.  {Siat.  1841, />.  211.)  A  like 
notice  was  on  the  9tli  day  of  the  same  month,  served  on  the  de- 
fendant in  this  suit,  who  was  in  the  occupation  of  the  premises. 
On  the  31st  of  July,  1843,  the  street  commissioner  gave  the  cer- 
tificate provided  for  by  the  7th  section  of  the  act  of  1841. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  it 
appearing  in  evidence  that  the  assessors  had  all  taken  the  oath, 
and  had  adopted  the  principle  of  making  the  assessment,  and 
were  all  in  the  street  commissioners' office,  when  the  assessment 
was  made,  though  only  two  had  signed  the  report,  it  was  to  be 
presumed  that  Secor,  who  did  not  sign  it,  met  and  consul  led 
with  tho.se  who  did  sign  the  report :  and  that  such  presumption 
would  not  he  rebutted  by  any  impression  or  non-rccollection  of 
the  witness,  Warner,  as  re-specii  liinis(  ll,  or  either  of  his  co- 
assessors.  The  judge  refused  so  to  charge :  but  charged  the  jury 
that  the  legal  presiuuption  was,  that  the  assessors  had  done  their 
duty.  He  also  refused  to  charge,  that  Secor  alone  could  ptcfn 
that  he  had  not  met  and  consulted  with  the  other  assesson. 
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Doughty  V,  Hope. 

And  he  left  it  to  the  jury  to  say,  from  the  evidence,  wliether  all 
the  assessors  met  and  consulted — telling  them  that  the  presump- 
tion was,  that  all  had  acted. 

The  plaintiff  requested  the  judge  to  charge  the  jury,  that  the 
confirmation  of  the  report  of  the  assessors  by  the  common  conn- 
cil  was  binding  and  conclusive  upon  the  owner  and  occupant  of 
the  premises  in  question ;  and  that  it  was  wholly  unimportant 
to  inquire,  whether  any  irregularities  had  occurred  in  the  pro- 
ceedings of  the  assessors.  The  judfre  refused  so  to  charge :  and 
instructed  the  jury,  that  the  ooMliriiiaUoii  was  not  so  final  and 
concUiJ^ivc  as  to  preclude  the  defendant  from  inquiring  into  the 
report  of  the  assessors. 

The  judge  refused'to  charge  that  the  redemption  notice  was 
sufficiently  puhlislied  ;  and  charged  the  jury,  that  tlie  six  weeks' 
publication  should  have  been  completed  before  the  commence- 
ment of  the  last  six  months  of  the  two  years  after  the  sale. 

The  judge  refused  to  charge  that  tlie  statutes  on  this  subject 
were  merely  directory. 

The  plaintiir  requested  the  judo^e  to  charge,  that  the  lease  was 
conclusive  evidence  of  the  regularity  of  the  sale,  and  therefore 
the  detendant  could  not  avail  himselfof  any  defect  in  the  j)ub!i- 
cation  of  the  redemption  notice.    The  judge  refused  so  to  charj^e. 

The  plaintiff  also  requested  the  judge  to  charge,  that  the  street 
commissioners*  certificate  given  under  the  act  of  1841,  precluded 
the  defendant  from  availing  himself  of  any  defect  in  the  publica- 
tion of  the  redemption  notice.  The  judge  refused  so  to  chaise : 
and  charged,  that  the  certificate  was  not  conclusive  evidence  of 
the  regularity  of  the  redemption  notice. 

On  all  of  these  points  there  were  exceptions  by  the  plaintiff. 
The  jury  found  a  verdict  for  the  defendant;  and  the  j)laintiff 
moved  the  supreme  court  for  a  new  trial  on  a  bill  of  exceptions. 
The  cause  was  argued  there  by  A.  Thompson,  for  the  plaintiff, 
and  B.  Mott  4*  E.  Sandford^  for  the  defendant.  The  motion  for 
a  new  trial  was  denied,  and  the  court  gave  judgment  for  the 
defendant.   An  opinion  to  the  following  effect  was  delivered  by 
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B&0N8QN,  C.  J.  Tbfi  prima  fade  presumption  in  this  case 
wtBf  that  all  of  the  assessors  met  apd  coDsulted,  alihoiigh  only 
two  of  them  signed  the  estimate  and  assessment  (Dmtghiy 
Bofe^  3  DmiOf  249.)  But  the  defendant  was  at  liberty  to  ne- 
but  that  presumption,  by  showing  th^t  in  point  of  fact  the  thivd 
assessor  did  nothing  beyond  talking  the  oath  of  office.  The  pro* 
sumption  in  faror  of  the  performance  of  official  duty  is  laielyt 
if  ever,  conclusive.    It  may  be  overthrown  by  proof. 

The  fact  that  Stcor  did  not  act,  iiu^ht  as  well  be  proved  by 
Warner,  who  wns  one  of  the  assessors,  as  by  Secor  himself. 
From  the  nature  of  the  case,  the  one  must  have  been  about  as 
well  qualified  to  speak  on  tlie  subject  as  the  other.  It  was  not 
so  in  DowninffY,  BugaTy  (21  Wend.  178,)  nor  in  Williams  v. 
The  E.  L  Company^  (3  East^  192,)  on  which  the  plaintiff  re- 
lies. And  besides,  in  the  latter  case^  the  plaintiff  attempted  to 
make  out  a  criminal  neglect  of  duty  by  secondary  evidence ; 
while  iu  the  case  before  us,  the  omission  to  act  would  not  even 
be  a  fault  on  the  part  of  Secor.  The  appointment  by  the  com* 
mon  council  imposed  no  duty  upon  him ;  and  the  oath  which 
he  took  was  not  a  promise  that  he  would  execute  the  trust,  but 
otily  .111  <j!>ligaiiua  tiiat  he  would  act  fairly  and  inij^aruajly,  if 
he  acted  at  all. 

But  still,  as  the  oilier  two  assessors  had  no  lawful  authority 
to  proceed  without  consulting  Secor,  the  presumption  remnios 
that  he  was  consulted.  The  evidence  which  the  defendant  gave 
to  overcome  that  presumption  was  wealf  and  inconclusive  \  aqjd 
had  there  been  no  other  question  in  the  ca90,  X  think  the  ver- 
dict should  have  been  for  the  plaintiff.  But  this  is  a  bill  of  ex- 
ceptions; and  we  have  nothing  to  do  with  the  ^diug  of  the 
jury. 

In  asking  the  judge  to  instruct  the  jury  concerning  the  force 

of  the  evidence  which  had  been  given  to  rebut  the  presumption, 
the  jilaintifl'  assumed  iliat  all  of  the  ass<'ssors  were  in  the  street 
comruii»3ioners'  office  when  the  a.sscssment  was  made,  though 
th*j  report  was  only  sirrned  by  two  of  Uicm.  This  was  assu- 
ming too  much.  The  evidence  only  went  to  show,  that  the 
assessors  were  oil  clerks  in  the  street  commissioners'  office  at 
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die  time;  and  not  tiiat  tbey  were  actimlly  in  the  office  wh^ 
tfie  BBsessment  was  made.  A  request  fbr  instructions  to  a  jury 
should  either  rest  upon  undisputed  tacts,  or  a  hypothetical  case. 

If  the  proposition  which  the  party  submits,  be  not  rii^lu  in  all 
its  part's,  both  as  to  fact  and  law,  the  judge  may  n^fiise  to  give 
the  instruction  which  is  asked ;  and  he  may  do  so  without  any 
qualification. 

The  jury  have  fouud  that  only  two  of  the  assessors  acted, 
and  that  the  third  was  not  consulted.  If  there  be  not  some- 
thing to  obviate  this  difficulty,  it  is  fatal  to  the  proceedings. 
The  plaintiff  insists,  that  the  ratification  of  the  estimate  and  as- 
sessment by  the  common  eonnoil  precludes  all  inqniry  concern- 
ing the  acts  of  the  assessors.  The  statute  provides,  that  the 
Msessors,  after  having  made  the  estintate  and  assessment,  shall 
certify  the  same  in  writincr  to  the  common  council ;  and  the  es- 
timate aud  assessment,  being  ratified  by  the  common  council, 
shall  be  binding  and  conclusive  upon  the  owners  and  occupants 
of  the  lots  assessed.  (2  R.  L.  4(Fr,  1 175.)  It  is  not  the  ratifi- 
cation which  18  hmtJin!?  and  conchisive;  but  the  estimate  and 
assessment,  when  rntitied.  And  it  is  only  when  an  assessment 
has  been  first  duly  made,  that  the  common  council  has  the  pow- 
er of  ratification.  Void  things  are  as  no  things  \  and  there  never 
was  any  assessment  to  he  ratified.  The  common  council  cannot 
itself  make  the  assessment;  It  can  only  cause  the  thing  la  be 
done  by  sworn  assessors^  The  power  of  ratification  carries 
with  it  the  authority  to  set  aside  a  regular  assessment,  when  not 
made  upon  just  principles.  But  it  does  not  include  an  authority 
to  legalize  an  irregular  and  void  assessment.  As  there  was 
nothincr  to  ]>c  ratified,  the  net  of  ratification  was  itself  a  nullity. 
But  if  that  act  was  good  so  far  as  it  goes,  it  would  only  be  one 
of  Severn!  necessar)'  links  in  the  plaintiff's  chain  of  title;  and  it 
is  a  well  established  rule  in  relation  to  these  statute  powers  to 
transfer  the  title  to  lands  without  the  consent  of  the  owner,  that 
•he  authority  mast  be  si rieily  pursued  from  the  beginning  to  the 
Md.  If  any  material  link  in  the  chain  be  waiitin«r,  the  whole 
l^fooeeding  will  fhll  to  the  ground.  (iS^crrp  r.  Speir^  ditd 
Xl^arp  V.  J^knsmtf  4  Htlf,  8G,  92.)  The  case  of  JStrtk^  ▼.  JEsI 
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(7  HUl^  9,)  as  it  stands  eonected  by  the  court  of  emus, 
(3  Denh,  323,)  does  not  cootroveit  this  dbctrine ;  but  goes  to 
confiim  it 

The  common  conneil  was  at  liberty  to  presume  that  the  third 

assessor  liad  been  consulted,  and  to  act  upon  that  presimiption. 
liui  It  was  at  the  peril  of  having  the  act  come  to  noiliinf,'-,  if  it 
turned  out  that  the  presumption  was  not  well  founded.  A  fact 
inferred  from  other  (acts  is  of  no  more  force  than  it  is  when 
made  out  by  other  prima  facie  evidence.  If  the  names  of  all 
the  assessors  had  been  affixed  to  the  assessment,  and  the  com- 
mon council  had  acted  upon  that  evidence  that  all  had  trailed, 
the  defendant  would  still  have  been  at  liberty  to  show  that  the 
repoit  was  a  forgery  as  to  one  or  more  of  the  assessors;  and  on 
making  such  proof  the  whole  proceeding  would  be  overthrown. 
{Graves  v.  Otis,  2  Hill,  466;  Sharp  v.  Speir,  4  Hill,  76,  88.) 
In  Jackson  v.  Morse,  (IS  John.  441,)  tiierc  was  a  rei,ailar  re- 
turn of  unpaid  taxes,  upon  which  the  comptroller  acted,  and 
sold  and  conveyed  the  land  pursuant  to  the  authority  vested  in 
him  by  law.  The  statute  declared  that  the  conveyance  should 
vest  in  the  purchaser  an  absolute  estate  in  fee  simple ;  and  diould 
also  he  conclusive  evidence  that  the  sale  was  regular  according 
to  the  provisions  of  the  act  And  yet  the  owner  of  the  land 
was  allowed  to  impeach  the  return  on  which  the  comptroller 
had  acted,  by  showing  that  the  taxes  liad  in  fact  been  paid  prior 
to  the  retnrn.  And  thus,  what  was  apparently  a  good  authority 
to  sell,  and  a  valid  title  in  the  purchaser,  were  overthrown. 

The  ratification  by  the  common  coimcil  has  not  the  ibrce  of 
a  judgment  of  a  court  of  record. 

The  next  question  is  upon  the  sufficiency  of  the  redemption 
notice.  Had  the  assessment  been  regular,  it  would  be  a  lien 
upon  the  land.  (2 12.  i;.  420,  U86.)  By  the  act  of  1816^  die 
corporation  is  authorized  in  such  cases  to  sell  a  term  of  years  in 
the  land  for  the  payment  of  the  assessment ;  and  a  certificate  is 
to  be  iriven  to  the  purchaser  stating,  amon"^  oth(  r  tluns-s,  when 
he  will  1'^  ciitiLlcd  to  a  lease;  wliich  is  two  yturs  fjom  the  date 
of  tho  certificate,  provided  the  land  is  not  redeemed  in  the  mean 
time.  {SiaL  1816,  p,  114,  §  2.)  It  is  further  provided  by  the 


Digitized  by  Google 


CASES  L\  THE  COURT  OF  APPKALS.  ^JQJ 


Poughty  o.  Hops. 

•une  stalaCe,  aa  amended  by  the  act  of  1840,  (JSiai.  1840,  p. 
274, 1 10,)  that  the  cozporation  ahall,  at  least  six  months  before 
the  expiration  of  two  years  after  any  such  sale,  cause  an  adver^ 
tlsement  to  be  published  twice  In  each  week,  for  six  weeks  suc- 
cessively, in  one  daily  newspaper  printed  and  published  in  the 
city  of  Nuw-York,  lliat  unless  the  lands  sold  bo  redeemed  by  a 
certain  day,  they  will  he  conveyed  to  the  purchaser.  Tiie  cir- 
cuit judge  was  right  in  holdiuir,  tfmt  the  six  weeks'  iJiiblicntion 
should  have  beer*  completed  before  the  commencement  of  the 
last  six  months  of  the  two  years  aHer  the  sale,  which  is  allowed 
for  redeeming^.  A  sligJit  transposition  of  thediffereni  members 
of  the  sentence,  omitting  that  which  is  not  material  to  the  ques- 
tion, will  render  this  quite  evident.  '*The  corporation  shall 
cause  an  advertisement  to  be  published  for  six  weeks  sncces- 
sivety,  at  least  six  months  before  the  expiration  of  the  two 
years.'*  The  whole  publication  must  be  ended,  before  the  Inst 
six  months  begin.  In  this  case,  the  publication  of  the  six  weeks 
notice  was  commenced  a  few  days  before  tlie  bcnfinning  of  the 
last  six  months  of  the  two  years;  but  tlie  publication  was  not 
concluded  until  more  than  one  month  of  the  last  six  months 
had  elapsed.  This  was  not  a  compliance  with  the  requirement 
of  the  statute.  Although  this  question  might  have  been  made 
in  The  People  v.  The  Mayor  of  New-York,  {XOWend,  393,) 
It  was  neither  made  by  the  counsel,  nor  decided  by  the  court. 

The  publication  is  an  important  step  in  the  process  by  which 
the  title  is  to  be  transferred :  and  the  doctrine  in  this  class  of 
cases  is,  that  the  authority  must  be  strictly  pursued,  or  the  title 
wilt  not  pass.  {Sharp  v.  ^SJpetV,  1  HiU.  86  j  Striker  v.  ITeZ/y, 
7  Id,  26.)  The  object  of  requiring  the  publication  was,  to  gel 
notice  of  the  sale  to  the  owner  i!i  time  to  save  hfs  V>nd.  He 
has  two  years  aUcr  the  sale  to  redocni ;  and  as  we  read  the  stat- 
ute, the  publication  must  be  completed  within  the  first  eiL'^liti'<>n 
months  of  the  two  years.  Notice  is  of  the  cssetjce  of  the  thin;:s 
required  to  be  ^one;  (1  Bur.  447;)  and  we  cannot,  therefore, 
hold,  that  the  statute  is  merely  directory,  and  may  be  disregard^ 
ed.  Statutes  requiring  public  officers  to  do  an  act  within  a  ce^ 
tain  time  are  sometimes  construed  as  being  only  directory,  and 
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the  act  may  be  done  at  a  later  period,  provided  no  one  can  bt 
iojnred  by  the  delay.  ( Gale  Meadt  2  Dmio,  160.)  In  thit 
caae,  if  the  statute  had  been,  ttiat  the  pabUcation  should  be 
made  within  the  firsi  eighteen  months^  and  that  the  owner 
should  have 'six  months  to  zedeem  afUr  the  jmblicaiuM  had 
keen  ,made^  it  may  be  that  a  nottco  after  the  expiration  of  (he 
eighteen  months  would  be  sufficient.  Tlie  owner  would  not 
be  injured  ;  for  he  would  still  liave  six  months  after  thf?  uotice. 
But  not  so  here.  He  must  redeem  within  two  years  after  the 
sale;  and  if  the  publication  is  not  made  in  tiaoe,  tlie  owner 
loses  a  part  of  the  six  months'  notice  to  which  he  is  entitled. 

When  the  time  and  place  for  holding  the  annual  school  dii^ 
trict  meeting  has  been  fixed  by  the  district,  the  thing  must  bs 
known  to  all  the  Toteis ;  and  the  omission  of  the  clerk  to  post 
a  farther  notice)  as  the  statute  directs^  has  been  held  not  to  be 
fatal  to  the  proceedings.  {MarcJiant  v.  Langworthy^  6  HiU^ 
646.)(a)  And  wlierc  a  corporation  is  required  by  statute  to  do 
an  act  in  a  particular  way,  as  by  calling  the  ayes  and  noes,  it 
has  been  held  that  the  act  is  the  essential  things  and  as  to  the 
manner  of  doin":  it,  the  statute  is  merely  directory.  {Striker  v. 
KeUy^  7  HiU^  9.)  But  it  was  held  in  that  case,  {p.  26,)  Uiat  the 
publication  of  the  redemption  notice  was  essential  to  the  validity 
of  the  purchaser's  title.  And  in  2%e  PenipU  v.  The  Mayor  of 
Nmih  York,  (10  Wend.  393,)  the  point  was  decided,  that  this 
statute  is  not  to  be  construed  as  directory  merely  ;  but  the 
notice  must  be  triveUj  or  the  title  of  the  owner  will  not  be  divested. 

The  statute  declares,  that  the  lease  **  shall  be  conclusive  evi- 
dence that  the  sale  was  regular,  according  to  the  provisions  of 
this  act."  {Sua,  lSiG,p.  115,  §  2.)  AlUiougii  the  redemption 
notice  is  one  of  the  several  things  which  are  essential  to  a  com* 
plete  transfer  of  the  title,  it  is  evident,  on  reading  tiie  wliole  sec- 
tion, that  by  *'the  sale"  the  legislatnia  had  reference  to  the 
aaction  at  which  the  incipient  right  of  the  puiehaser  was  as* 
quired ;  and  not  to  all  the  steps  by  which  that  right  became 


to) Affirmed  iu  cxroe,  (anttt  p.  526.) 
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perfect.  Tiu;  rodeinption  liolicc  is  no  inonj.  a  part  Ol  ihc  sale, 
than  is  an  luipa  d  assessment,  or  an  affidavil  of  the  collector  that 
the  money  has  been  deiiiandcd  wilhont  effect.  And  according 
to  my  disaouting  opinion  in  Siriker  v.  KeUjft  {7  Hill,  28,)  which 
opiaioD  hM  in  thai  particular  been  confirmed  by  the  court  for 
tlie  correetioD  of  errocsi  (2  Demo^  303^)  the  lease  does  not  prove 
that  there  wa3  a  proper  affidavit  hy  the  collector;  but  that  feet 
must  be  shown  by  the  purchaser,  or  his  claim  to  the  property 
cannot  prevail.  And  besides,  the  precise  point  was  ruled  by 
this  court  in  that  case,  (7  //i//,26,)  that  the  lease  does  not  prove 
the  pnblieation  of  the  redemption  notice.  And  in  llie  case  which 
has  already  been  mentioned  of  tiie  comptrollers  deed,  [Jac/cson 
V.  MorsCy  18  John.  441,)  the  statute  has  the  very  same  words  as 
those  we  are  now  considering ;  and  yet  it  was  held,  that  the 
deed  gave  no  title  where  the  tazea  had  been  paid  prior  to  the 
sale.  The  tease  proves,  that  the  proceedings  at  the  auction 
were  r^ular ;  and  perhaps  it  also  proves,  that  due  notice  of  the 
auction  was  given.  Bnt  the  fact  that  proper  notice  to  redeem 
was  giyen  after  the  auction  must  be  made  out  by  other  evidence 
than  the  lease. 

Aft'T  the  lease  has  been  executed,  another  notice  must  be 
served  on  the  occupant,  and  the  person  who  was  last  assessed 
as  owner  of  thfi  land,  giving  a  further  term  of  six  mouths  to  re- 
deem, by  paying  the  money  to  the  street  commissioner  for  the 
use  of  the  grantee ;  and  on  filing  an  affidavit  with  the  street 
commissioner  of  the  due  service  of  the  notice,  that  officer,  if  the 
money  is  not  paid  within  the  sue  months,  gives  a  certificate  of 
that  iact,  and  the  conveyance  thereupon  becomes  absolute ;  and 
the  occupant  and  all  others  are  barred  of  all  rii^bt  and  title  to 
the  property  for  the  term  of  years  which  has  been  conveyed. 
{Stat.  ISU,  p.  211,  §§  3  to  7.)  This  notice,  and  the  certificate 
of  the  street  commissioner  were  duly  given  in  this  case.  But  I 
see  no  principle  upon  which  the  regularity  of  that  proceeding 
can  be  allowed  to  help  out  the  defect  in  the  redemption  notice 
which  preceded  the  giving  of  the  lease.  The  owner  of  the  land 
was  entitled  to  both  notices ;  and  until  both  have  been  regiilti> 
«y  gtveni.his  title  is  not  div(i.<tf>d. 
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We  see  no  error  in  any  of  the  fleveml  decisions  which  were 
made  by  the  circuit  judge. 

The  plaintiff  having  brought  error,  the  cause  was  argued  by 

counsel  in  tlio  court  of  appeals  ;  and  after  taking  time  for  delib- 
eration, that  court  affirmed  the  judgment  of  the  supreme  court. 


Platt  v9,  Gathelu 

in  an  aciion  on  a  covenant  alleged  to  Uttve  been  executed  by  the  defendant,  a  plea 
alleging  that « third  penmi  named,  ca:eeiited  the  covenant  ly  fAe  de/atdant  m  Ail 
agetUf  is  bad. 

A  ekarUr  p^ijf  parportiog  to  ba  made  between  the  niaater  of  the  veeeel,  of  the  Sm 

poitt  **  and  M .  P.,  (agent  lor  J.  C.  7>l.  S.,)  uf  the  second  part***  and  ptfrncd  and 
sealed  by  the  master  and  by  M.  P.«  with  the  addition  of  **  agent*'  is  the  deed 

of  M.  P. 

The  rule  would  be  the  sanu-,  ihnugh  it  were  proved  thnt  J.  C.  &.  M.  S.  had  hy  letter 
rctjueiitcd  M.  P.  to  engage  the  vessel,  and  iiad,  in  the  same  manner,  ratidvd  the 
eontfaet  m(Ut  M.  P.  had  eseentcd  the  eharter  party. 

Pfoof  that  J.  C»  M.  &hMded  the  vewvUand  weie  ahne  eoneemed  in  the  voyage, 
would  not  relieve  M.  P.  from  his  liability  on  the  charter  party. 

On  error  from  the  supreme  court  to  reiriew-  a  judgment  of 
that  court  affirming  a  judgment  of  the  superior  court  of  the  city 
of  New-York.  Gathell  sued  Piatt  in  the  superior  court  in  cove- 
nant on  a  charter  party  of  affreightment,  by  which,  as  the  decla- 
ratinn  alte^jcd,  the  plaintiff,  as  master  and  agent  of  the  schooner 
Scigr,  chartered  that  vessel  to  tlie  defcjidant  for  a  voya'^e  from 
Neu'bcn).  N.  C,  to  Carbadocs;  and  tiie  defendant  covenanl(  d  tii 
furnish  for  iiora  cari^o  of  lumber,  and  to  pay  frciLrbt  tlieroon  at  a 
rortnin  price  per  thousand,  ikc.  Thedeclaration  alleged  the  lading 
of  the  vessel  by  the  defendant,  and  the  performance  of  the  voy- 
agc  ;  and  assigned  a  broach  in  tlie  non-payment  of  freight  ac- 
cording to  the  covenant.  The  defendant  pleaded,  I.  Non  est 
'  factum  ;  2.  That  the  ciiarter  party  was  made  and  executed  by 
J.  0.  Stevenson  d&  M.  Stevenson,  by  the  name  and  description 
of  J.  0.  &  M.  Stevenson  of  Ncwbeni,  by  the  defendant  as  iheh 
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agmi;  that  it  was  executed  by  the  defendant  in  his  capacity  as 
agent  for  the  said  J.  0.  d&  M.  Stevenson,  and  not  otherwise,  or 
in  any  other  character  or  capacity.  Ayerment  that  the  defen* 
dant  was  fally  authorized  so  to  execute  the  same^  and  that  his 
execution  thereof  has  been  confirmed  by  the  said  J.  0.  BL 
Stevenson  since  the  execution  thereof.  Yerification.  Demurrer 
and  joinder.  The  superior  court  gave  judgment  for  the  plain- 
tiff upon  the  demurrer.  On  the  trial  of  the  issue,  of  fact,  the 
rlmrter  party  was  proved  and  given  iu  evidence  on  the  part  of 
the  plaintiff.  It  commenced  as  follows:  "This  charter  party, 
made  and  concluded  upon  m  the  city  of  jKe  w- York,  on,  to.  between 
J.  D.  Cathell,  master  and  apff^nt  of  the  schooner  Sage,  of  Vienna, 
of  the  burthen,  icc^  of  the  ^t  part,  and  Medad  PlaU  [the  do* 
fenfSant]  of  the  cUy  of  New-  York,  (agent  for  X  C,  ^  M.  Ste- 
venson,) of  the  second  part,  witnesseth,  dec  "  In  subsequent 
parts  of  the  instrument,  the  words  ^parties  of  the  second  par^ 
were  several  times  used.  The  conclusion  and  signatures  were 
as  follows:  "In  witness  whereof  the  said  parties  have  hereunto 
iuterc}ian2"eal)ly  set  their  hands  and  seals,  the  day  and  year  first 
above  wrillen.  J.  D.  Catliell,  agent,  [l.  s.]  Medad  Platl, 
<i'_'ent,  [r.  s.]"  It  appeared  that  the  ves.sel  was  loadtnl  at  New- 
bern  by  the  Messrs.  Stevenson,  who  put  a  supercargo  on  board 
who  gave  the  necessary  directions,  and  finally  sold  the  cargo  at 
the  outward  bound  port,  and  purchased  a  return  cargo.  The 
defendant  moved  for  a  nonsuit  on  the  grounds,  1.  Thut  the 
proof  did  not  support  the  declaration,  the  vessel  havings  been 
laden  by  the  Stevensons  and  not  by  the  defendant ;  %,  That 
the  charter  party  was  not  the  defendant's  deed;  and  3^  That  the 
plaintiffs  had  treated  the  Stevensons  as  the  parties  interested  in 
chartering  the  vessel,  and  could  not  now  hold  the  defendant  lia- 
ble. '^I'lie  motion  was  overruled,  and  the  defendant  excepted. 
The  defendant  frave  iu  evidence  two  letters  from  J.  C.  &.  M. 
Stevenson  to  himself,  the  first  directinsr  him  to  enfirasre  a  vessel 
for  them,  and  the  other  approving  of  what  he  had  done,  after 
the  charter  party  was  executed.  The  court  charged  that  the 
charter  ])arty  was  the  defendant's  deed,  and  the  defendant  agfdn 
excepted.  Verdict  and  judgment  for  the  plainti£  The  defim 
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dant  brought  error  to  the  supreme  court,  where  the  cause  wai 
aigned  by  it  C.  Bradley^  for  the  plaiotiff  in  error,  and  by  D. 
Lordt  for  the  defendant  in  error.  That  eonrt  affirmed  the- 
judgment  of  the  eoperior  court,  the  opinion  being  delivered  io 
the  following  terms,  by 

Beardsli:  Y,  J.  The  charter  party  is  declared  on  as  the  deed 
of  tlio  defendant,  made  by  himself  ns  llie  party  of  Ihc  second 
part  therein  named,  and  sealed  with  his  seal.  It  is  no  answer 
to  such  a  cause  of  action  to  say,  as  the  plea  deniurred  to  does, 
that  the  Slevensons  made  and  executed  said  charter  party  by 
the  defendant  as  their  agent — that  it  was  executed  by  tiie  defen- 
dant in  his  capacity  as  such  agent,  and  not  otherwise,  he  having 
foU  power  and  authority  for  that  purpose.  Granting  that  this 
anthority  existed,  and  that  the  defendant,  in  what  he  did,  in- 
tended to  act  as  agent,  and  to  bind  his  principals  only,  and  not 
himself,  still,  being  named  in  the  oorenant  as  the  party  of  tho 
second  part,  and  hairing  duly  «ecnted  it  by  affixing  his  own 
seal,  he  is  personally  bound  thereby,  whatever  his  authority  or 
his  intention  niay  have  been.  And  if,  as  this  plea  asserts,  the 
charter  partv.  as  originally  executed  or  by  sulisequent  adoptioD, 
was  the  (K^ed  of  ihe  Stevensons,  this  could  not  aid  the  defendant. 
According  to  the  declaration  it  was  liis  deed  ;  if  others  a  No  were 
bound,  that  would  not  cancel  his  liability.  Nor  will  the  law 
allow  him  to  say  that  a  covenant  executed  by  himself  and  as 
his  own  deed,  does  not  bind  him  because  be  was  then  acting  as 
agent,  and  bad  ample  authority  to  bind  his  principals^  The 
manner  of  the  execution  of  the  covenant  shows  that  the  princi- 
pals were  not  bound,  bm  that  he  was.  At  best,  this  plea  is  but 
an  argumentatire  noit  est  factum^  which  admits  that  the  defen- 
dant was  named  as  a  party  to  the  deed,  and  that  he  sealed  it  with 
his  own  seal,  while,  at  the  same  time,  the  plea  insists  he  is  not 
j^rsonally  hound  by  his  own  act,  because  he  was  at  that  time 
agent  for  others,  and  what  he  did  was  don/  in  ihe  capacity  of 
agent,  and  with  com|)etent  power  to  bind  his  principals.  Ad- 
mit ail  this  to  be  true,*and  the  defendant  is  still  bound.  Tie  is 
nmied  as  liie  party,  and  as  such  he  seals  and  executes  the  deed* 
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Spear  9.  Wardeil. 

Upon  these  facts  the  law  holds  it  to  be  his  personal  act  and  ob* 

ligation,  whatever  his  iiiLeiitioii  or  his  authority  from  other 
persons  may  have  been.  The  demurrer  to  this  Dlea  was  well 
taken. 

JNor  can  either  of  the  exceptions  taken  on  the  trial  of  the 
cauM  be  sustained.  In  law,  the  charter  party  givea  in  evidence 
was  thedefeodaQt's  deed,  and  not  that  of  the  SteTensons.  Very 
probably  it  may  have  been  intended  by  the  sciiveDer  who  pie- 
pared  the  charter  party,  to  bind  the  StevensoDS  and  not  the  de- 
fendant, but  he  failed  in  his  object  As  executed,  the  Stevenson? 
are  not  bound  by  it,  but  tiie  defendant  is.  The  schooner  was 
chartered  by  liim:  lio  bound  himself  to  furnish  freight  and  to 
pay  as  is  stipulated.  This  bein^-  the  construction  and  lei^al  ef- 
fect of  tlte  charter  party,  it  is  quite  obvious  that  the  objections 
taken  on  the  trial  by  the  defendant's  counsel,  were  properly  dis- 
posed of  by  the  court  The  deiendant  was  bound  by  the  charter 
party,  and  the  action  was  well  brought  against  him.  The  judg- 
ment should  be  affirmed. 

At  the  close  of  the  argument  in  the  court  of  appeals,  the  judg- 
ment of  the  supreme  court  was  affirmed. 


Sp£Aa  and  another  vs^  Wa&dsu*  and  others. 

Vfbera  ftdbbtor  prosecuted  by  warraat  pureaant  tothetAiril  and  aubseqaent  aecUona 
of  the  act  **  Co  «boliah  iropriiooiacBt  ibr  dabi  and  t»  puiah  frandotent  debtani," 
(Slat,  1831,  f.  396,)  u  a^ndged  gailty  of  the  iaota  alleged  in  Oe  a£Sdavit  apoo 
which  the  wanant  iaaoed,  and  Iheveopon,  to  pioenn  hit  diachargei  preaenta  an 

inTcntory  and  makes  anaaaignnient  according  to  the  third  subdivision  of  the  Unth 
section  of  the  act;  the  prosecuting  creditor  is  entitled  to  priority  of  payment  Ottt 

of  the  property  a^si^mcd  over  the  general  cmditnrs  of  t!ie  debtor. 
And  a  voluntary  assifrtuncnt  by  the  debtor  for  the  benefit  of  all  his  crcdit^r^  without 
preference,  made  after  his  arrest  and  before  the  adjudication,  is  a  fraud  upon  the 
act  and  is  void  as  against  llio  prosecuting  creditor. 

Appeal  fiom  au  order  of  the  court  of  chancerjr.  The  com- 
l^^i^npff^  being  judgment  oredltoim  of  G.  and  C.     Wesdell,  en 
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the  5th  of  NovembeTi  1846^  called  on  and  requested  them  to 
apply  certaia  notes  and  evidences  of  debt  of  which  they  were 

possessed  to  the  pa3rment  of  the  judgment,  which  they  refused 
to  do.  The  complainants,  upon  nn  affidavit  of  such  request  and 
rofus^al,  iiiiniediiitely  procured  a  warraiu  to  be  issued  against  the 
judgment  debtors,  pursuant  to  the  act  to  abolish  unpnsoninent 
for  debt,  ^c.  {^'iai.  1831,  p.  396,  §  4,  sub.  2 ;)  upon  which  they 
were  brought  before  the  judge  who  issued  it  j  who,  after  several 
adjoumments/on  the  28th  day  of  the  same  month  decided  that 
the  allegations  contained  in  the  affidavit  were  substantiated,  and 
that  the  debtors  should  be  committed  pursuant  to  the  act  After 
the  arrest  upon  the  warrant,  and  before  the  adjudication,  the 
debtors  made  a  general  assi^uinent  of  their  property  to  H.  B. 
Wurdcli,  as  a  ti  uiitoe  for  the  benefit  of  all  their  creditors — the 
proceeds  to  be  distributed  ratably  among  them.  After  the  adju 
dication,  they  presented  to  tlie  judge  an  inventory  of  their  estut/ 
and  an  accouut  of  their  creditors,  nud  prayed  that  their  property 
might  be  assigned,  and  they  bedischaiged  according  to  thethini 
subdivision  of  the  tenth  section  of  the  act.  The  complainants 
opposed  this  application,  but  the  judge  directed  an  assignment 
to  be  made  to  S.  P.  Nash ;  which  being  executed  and  certifierl 
according  to  the  statute,  he  jrnmted  a  discharge.  The  complain- 
ants, though  they  I:ad  not  laken  out  exec  ill  ion  on  their  judg- 
ment, then  filed  their  bill  in  this  cause  against  tiie  judgment 
debtors,  and  H.  B.  W&rdeil,  the  voluntary  assignee,  to  re<ich  tlie 
assigned  property  in  his  hands  and  have  it  applied  to  the  pay- 
ment of  their  debt.  An  injunction  having  been  issued  against 
H.  B.  Wardell,  he  appli^  on  motion  to  have  it  dissolved ;  and 
the  complainants  at  the  same  time  moved  for  the  appointment  of 
a  receiver.  The  motions  came  on  at  the  same  time,  and  were 
argued  by  S.  P.  Nas/i^  for  the  complainants,  and  II  F.  Clark^ 
for  the  defendants. 

The  cliancellor  hoi^ir  of  opifiion  tliat  the  complainants  had 
not  secured  a  right  lo  a  priority  oi  payment,  and  that  tlie  assign- 
ment made  pursuant  to  the  application  of  the  debtors,  after  the 
adjudication  upon  the  warrant,  to  Mr.  Nashi  vested  the  property 
which  passed  by  that  assignment  In  him  as  a  trastee  Ibr  all  the 
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Gncie  v.  Freehnd. 

ereditors  of  the  assignois,  ratably,  and  not  for  the  benefit  of  the 
complainants  exclusively,  nor  even  for  that  portion  of  his  cred- 
itors who  were  in  a  situation  to  sue  out  warrants  against  him, 
made  an  order  dissolving  the  injunction  and  denied  the  motion 

lor  ii  receiver.  For  his  opinion  delivered  on  thnt  occasion,  see 
the  report  of  the  case  in  1  Barbour^ s  Ch.  R*  290.  Fi;om  this 
order  the  coaiplainants  appealed. 

The  cause  having  been  argued  m  llie  court  of  appeals,  that 
court,  holding  that  by  the  true  construction  of  the  provisions  of 
the  act  under  consideration,  the  complainants,  in  consequence  of 
their  proceedings,  had  acquired  a  right  to  priority  of  payment 
out  of  the  assets  of  the  debtors,  and  that  the  voluntary  assign- 
ment to  H.  B.  Warden  was  a  fiuud  upon  that  statute,  rmfersed 
the  order  of  the  chancellor  which  had  been  appealed  from. 


G&ACiE  vs.  Freelanb  and  others. 

An  Appeal  to  Uic  court  of  appeals  cannot  bo  taken  from  a  decree  or  order  made  in  a 
cause  in  equitj  at  a  epccial  term  of  the  buprciue  court. 

Appeal,  by  the  complainant,  from  an  interlocutory  order 
made  in  this  cause,  inequity,  at  a  special  term  of  the  supreme 
court  created  by  the  present  constitution,  held  in  the  city  of  New* 

York',  hefore  Mr.  Jiisiico  Kdmoiids. 

Tiie  aj)peal  coining  on  to  be  heard,  it  was  ol  jected  on  the  part 
of  the  defendants,  that  an  ap[)eal  to  this  court  could  not  be  taken 
from  nil  order  or  decree  niade  at  a  special  term.  {Const. art.  6^^^  ; 
^^taL  of  1847,  p.  321,  8, 10 ;  /J.  p.  322,  Hi ;  Id,  325,  *  20.) 
The  party  against  vfhom  a  decree  or  order  is  made  at  a 
special  term,  it  was  said,  should  apply  at  a  general  term  ibr  a 
le-hearing,  pursuant  to  the  twentieth  section  of  the  judiciary  act, 
upon  all  the  papers  used  at  the  hearing.  Should  a  re^hearing 
be  denied,  an  appeal  from  that  determination  would  lie,  which 
would  involve  the  merits  of  the  dcci  t  •  made  at  the  special  term. 

For  the  complainant  it  was  insisted  that  the  s^ranting  a  re- 
hearing was  to  a  considerable  extent  a  matter  of  discretion,  and 

Vol.  111.*  77 
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Gracie  v.  FrecUnd. 

that  if  an  appe  al  would  not  lie  from  such  a  decision  as  that  under 
coasidcration,  the  right  of  review  would  be  practically  denied 
in  a  kige  class  of  cases. 

The  court,  after  time  t^ken  ior-coosideiation,  held  that  bo  ap- 
peal eonld  be  taken  to  Ifais  eourt  fton  an  ofder  or  decree  in 
eqnity  qoada  ata  qpeclal  term  of  the  snpnoDO  eosr^  and  theie* 
QDon  the  appeal  was  dUmund* 


In  the  following  cases  the  judgmeots  of  the  supreme  court 
were  amrmed : 

Spencer  v.  Halsted,  reported  in  1  Dmk^s  IL  606 

Graves  and  another  v.  McKeon,      2  Id.  639(a) 
CoDDixGTox  V.  Uav IS,  reported  in  liiis  vol.  ante,  p.  16 
The  People  v.  Adams,  **  190 

The  People     Charles,  **  212 

D£LAMAT£H  V.  PiB&CS,  "  315 

lii  ihe  ioi lowing  cases,  decrees  of  the  court  of  cliaucery  were 
aiUrmed: 

Frazeb  V,  WssTERsrand  others,  reported  in  1  Swrb*  QL  /?.  220 
Moehriko  v.  Mitchell,  Public  Admr.  &c.  IiL  861 

.  McCosKER  V.  Brady  and  others,  Id,  329 

Hoes  and  others  v.  Van  IIoesen,  Id.  379 

Pautrkdoc  V,  Menck  and  others,  2  Id,  101 

In  the  following  case  the  decree  of  the  court  of  chancery  was 
reveised: 

DiAB  and  othera  «.  Boocbaud,  En.  dEc^  and  the  Ukitvo 
Statbs,  reported  in  10  Paiges  416. 

(a)  Tho  jud^ent  of  the  snpreino  eourt  wu  affinned  in  this 
atxHt  the  declaration  in  the  juatlee's  court  was  in  trespass  de  bonis  asportatit,  snd 
not  for  trespass  on  lumir*.    Taking  that  view  of  the  case,  aa  tJic  court  of  "ppi^lT 
m,  Ite  qaesUoD  of  juiiMiictuMi  decided  by  the  supreme  cotut  did  not  arise. 
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ACCEPTANCE. 

8te  BiiiM  or  Exctungb  and  Promisso- 
RT  Notes,  27. 


ACTION. 

See  AnoMniT. 
Caib. 


AFFIDAVIT. 

Aee  Courts  or  a  Justick  of  the  Prack, 
5. 


AGREEMENT. 

L  General  words  ascd  in  an  agrooment, 
arc  to  be  so  rcstriclod  as  lo  suhsrrve 
the  iutentinns  nf  the  parties.  Cod. 
dingion  y.  Davit,  IQ_ 

2  Accordingly,  whore  the  maker  of  a 
promissory  note  which  was  held  by  an 
enilorsce  made  an  as.signment  for  the 
benefit  of  his  creditom,  preferring  the 
endorser  as  a  creditor  to  the  amount  of 
the  note,  and  the  hc»ldcr  for  a  separate 
debt  due  hliu  on  account,  and  the 
holder  in  conjunction  with  other  cred> 
itors  of  the  nukcr,  executed  an  instru- 
ment rcferrjtig  to  the  assigiiuient,  and 
agreeing  in  consideration  thereof,  to 
discharge  the  muker  fmai  all  claim* 
«  awi  demands  existing  in  their  favor 
lespoctivcly  against  aim,  over  and 
above  wliat  they  niiKht  realize  under 
(he  asiiigniaent  on  his  agreeing  to  pay 
the  bal^mce  of  their  debt^,  uflct  the  ex« 


pirntlon  of  seven  years ;  kid  that  the 
cUnn  of  Uic  holder  upjjr  the  note  was 
not  discharged  or  sifpcnded — the 
agcecnicnt  as  regarded  hjin,  being  only 
o[tplicable  to  his  other  demand  against 
the  maker.  id 

Si  An  agreement  to  indemnify  one  against 
a  dcaiand  i^  of  the  .'iainc  legal  import 
as  an  ajpraement  to  indemnify  him 
against  his  liability  for  the  demand. 
Per  BKARUbLEY,  J.  Churchill  v. 
Hunt,  SSI 

See  Bills  op  ExcnAKOE  and  PROHiaso* 
RT  Notes,  2,  3^  13,  Ifi. 
Covenant,  L  to  3^  12  to  U> 
Cask,  L 
Gaming,  4^  ^ 
Guaranty. 

Principal  axd  Surett,  2^ 


ALIENS. 

The  several  statalca  enabling  aliens  to. 
take  and  hold  real  estate,  which  were 
passed  prior  to  the  21st  day  of  April, 
1825,  were  so  far  mudiHed  by  the  act 
passed  on  that  day,  (Stat.  1825,  p. 
\'21,)  that  no  alien  could  sub;.«H]uently 
take  land  by  purchase,  without  com- 
plying with  the  provisions  of  that  act. 
(furrtn  t.  Finn,  229 

See  DowBR. 


AMENDMENT 

L  It  is  not  necessary,  to  warrant  the 

amending  of  a  pontea  bo  as  to  refer  tbs 
verdict  to  the  good  counts  of  a  decla* 
raUon  containing  good  and  bad  connta 
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that  tho  evidence  should  be  applicable 
exclaaivcly  to  the  good  counts.  It  will 
be  so  amended,  if  tho  evidence  was 
applicable  as  well  to  the  good  a»  to 
tlie  bad  counts.    Postley  v.  Mott, 

2.  Where  the  judge  certified  a  portion  of 
the  evidence,  uy  which  it  appeared 
thnt  testimony  had  been  received 
which  was  only  admissible  under  a 
bad  count,  the  amendment  was  refu- 
sed, though  the  judge  had  given  a  cer- 
tificate tnat  all  tho  evidence  was 
applicable  to  all  the  counts.  id 

APPEAI* 

An  appeal  to  the  court  of  appeals  cannot 
be  taken  from  a  dccrv^  or  order  made 
in  a  cause  in  equity  at  a  special  term 
of  the  supreme  court  Oracie  v.  Free- 
land,  (M 

See  Common  Scmoolb,  6, 

PUACTICK,  LL 

APPROPRIATION  OF  PAY- 
MENTS. 

See  Taxuknt,  1  to  12. 


ARREST  OF  JUDGMENT. 

• 

Where  there  wns  a  general  verdict  npon 
a  declaration  having  a  bad  counl  with 
Others  which  were  good,  the  court  ar- 
rested the  judgment,  but  allowed  a 
centre  de  novo,  upon  the  plaintiff's 
paying  the  coats  of  the  trial  and  of  the 
motion.   PotlUy  v.  Molt,  3^ 

ASSIGNMENT. 
See  DisTOR  and  Creditou,  2. 

ASSUMPSIT. 

Where  there  is  a  legal  right  to  demand 
money,  and  no  other  remedy  than  an 
action  ex  contractu,  tlie  law,  for  the 
purpose  of  the  remedy,  will  imply  t 
promise  of  payment.  Sorton  v.  Coo  m  , 

m 


ATTACHMENT. 

8u  Courts  or  a  JtnmcE  or  the  Pcaoi, 
5,6,11 


See  Dakagbb,  3i  1 
•   EvioKMcc,  3i  12  to  12.  , 


ATTORNEY. 

The  plointifT's  attorney  is  not  liable  for 
the  defendant's  coet«,  where  tlie  plain- 
tifTrcmoved  from  the  state  pending  the 
suit,  but  only  where  he  was  a  non-rcsi- 
dent  when  it  was  commenced.  AUz- 
ander  v.  Carpenter^  2fifi 

See  Costs,  6. 
Practick,  1^ 


ATTORNMENT. 
See  Landlord  and  Tenant,  a± 


B 

* 

BANKRUPT  AND  BANKRUPT 
LAW. 

L  If  a  bankrupt  petitioning  for  his  dis- 
charge in  the  district  court  of  the  Uni- 
ted States,  give  to  a  creditor  who  is 
opposing  such  discharge,  money  or 
property  to  withdraw  bis  opposition, 
which  he  accepts  and  accordingly 
ceases  to  oppose,  the  trtinsaciion  is  rmt 
such  a  fraud  as  will  avoid  the  discharge 
when  pleaded  to  an  action  for  an  ante- 
cedent debt  Chamberlinv.Griggt,  3 

2.  In  a  suit  by  administrators,  where  the 

plaintiffs  necessarily  prosecuted  in  the 
name  of  tlicir  tcstutor,  and  the  defen- 
dant pleaded  a  discharge  under  the  ' 
bankrupt  law  granted  in  Uic  lifetime  of 
the  intesLalc,  of  which  tlje  plaintiffs 
were  not  aware  until  it  was  pleaded, 
they  were  pcrtnittcd  to  disconliniio 
without  costjs.   Fowler  v.  Utarr,  IM 

See  PLEADtNGB,  IK 


BANKS  AND  BANKING  ASSOCL 
ATIONS. 

L  The  provision  in  the  act  of  1840, 
amending  tlic  general  banking  law, 
(Slat.  1840,  p.  3M.  §  4,)  applies  to 
and  renders  illegal  all  promissory  notes 
made  by  a  banking  associntion,  uiiloaa 
made  payable  on  demand  and  without 
interest,  lliough  not  intended  to  circu- 
late as  monej.   Stoi/t  v.  Betrt,  2fi 
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2.  A  guaranty  of  such  a  note  ia  likewise 
Toid.  id 


BETTING  AND  GAMING. 

See  Gaminq. 

Insurance,  6^  2. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

L  Where  no  lin»e  of  payment  la  incn- 
tioned  in  a  note,  it  is  pavuMe  irntncdl- 
atcly.  Per  Bronson,  C  J.  Cornell 
V.  Moulton,  L2 

2>  The  endorser  of  a  bill  or  note  may,  be- 
fore the  paper  matures,  make  a  vat'ul 
agreement  to  waive  a  presentment  unci 
notice  of  non-payment  Such  an 
agreement  does  not  require  a  consider- 
ation to  auppijrt  it.  Coddington  v. 
Datis,  1£ 

i  Where  an  endorser  of  a  notfi  had  been 
preferred  in  re9|X^ct  to  his  liability,  in  an 
a!>:>i^nment  made  by  the  maker  for  the 
bcnc-Ht  of  his  creditors,  and  had  trans- 
ferred to  the  holder  his  interest  under 
the  assignment,  and  aflerwards,  while 
the  note  was  running  to  maturity, 
wrote  to  tlic  holder,  saying,  "  You  need 
not  protest  T.  B.  C.'s  note,  due  &.c.  for 
&.C.,  and  I  will  waive  the  necessity  of 
protest  thereof ;"  held  sufficient  to  dis- 
pense with  a  presentment  and  notice 
of  non-payment  id 

4a  The  letter  itself  without  the  other  cir- 
cumstances, would  have  been  a  valid 
waiver  of  a  demand  and  notice.  Per 
Jewett,  J.  id 

5.  TliR  term  protest,  though  strictly  inap- 
plicable to  a  promissory  note,  means, 
when  used  in  a  general  way,  the  steps 
necessary  to  be  taken  to  charge  an  en- 
dorser. Per  Jewett,  J.  id 

fi.  Where  the  maker  of  a  note,  before  it 
became  payable,  assigned  his  property 
to  a  trustee  for  the  pnyinr^nt  of  his 
debts,  preferring  the  ciuli»r8<r,  who 
transferred  his  interest  under  the  as- 
signment, to  the  holder ;  held  thnt  no 
demand  or  notice  of  non-pay mrnl  were 
necessary  to  rnnhlu  the  holder  to  re- 
cover against  the  cndur;icr.  id 

Ii  The  datinir  of  a  promis^r>ry  note  at  a 
particular  filace  does  nut  make  ttiat  the 
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place  of  payment,  or  aalhoriro  a  de* 
mand  to  be  made  at  that  place  hr  the 
purpose  of  charging  an  endorser.  Toy. 
lor  y.  Snyder^  lAi 

8.  But  it  is  presumptive  evidence  of  the 
residence  of  the  maker  at  that  pbcr. 
Per  Beardslev,  J .  id 

Si  Where  no  place  of  payment  is  men- 
tioned in  a  note,  the  general  rule  is, ' 
that  it  must  be  demanded  of  the  miikcr 
personally,  or  at  his  dwelling,  or  pluce 
of  business,  in  order  to  charge  the  en- 
dorser, id 

ISL  But  where  the  maker  has  absconded, 
or  being  a  seaman  without  a  domicil 
in  the  state  is  absent  on  a  voyage,  and 
al^  where  he  has  no  known  residence 
or  pincc  of  business  at  which  a  dc- 
iiiaiid  can  be  made,  a  presentment  for 
payment  is  dispensed  with,  and  the  en- 
dorser will  be  liable  on  receiving  notice 
of  the  facts  constituting  the  excuse. 
Per  Bearusley,  J.  id 

LL  So  where  the  maker  bcin^  a  resident 
of  the  state  when  the  note  is  made,  re- 
moves therefrom  and  takes  up  a  per- 
manent residence  elsewhere,  the  holder 
need  not  follow  him,  but  a  demand  at 
his  former  place  of  residence  will  suf- 
fice.   Per  Beardsley,  J.  id 

12.  But  to  enable  the  holder  to  charge  .m 
endorser  without  a  demutid  of  tito  * 
maker,  the  facts  creating  the  excep- 
tion must  be  distinctly  proved.  Per 
Bkxrdhuky,  J.  id 

* 

13.  The  lepra!  effect  of  the  contract  of  an 
endorser  ttlulcd.  Pei  D^ARUbi^EY,  J.  id 

l4i  Where  the  maker  has  a  known  rcsi. 
dcnce  when  the  note  is  given,  which 
is  not  changed  before  it  becomes  pay- 
able, a  regular  demand  must  be  made, 
though  the  note  is  given  and  dated  at 
a  dilTcrcnt  place  from  his  residence,  id 

15.  Accordinjrlv.  where  one  who  resided 
in  Florida  iimdc  a  note  at  Tjoy,  dating 
it  at  the  latter  place,  and  continued  to 
reside  in  Florida  until  it  became  due, 
which  fact  was  known  to  the  holder, 
who  instead  of  causing  a  demand  to 
bo  made  of  the  maker,  procured  the 
note  to  be  presented  to  the  endorser 
residing  at  Troy,  and  then  gave  him 
notice  of  non-payment;  held  that  there 
was  nothing  in  the  case  to  dispense 
with  a  demand  of  the  maker,  ana  that 
the  plainlifT  could  not  recover.  id 
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HI  Where  cro9»-not«?s  of  cqoni  amount 
are  made  and  exchanged  by  Ibc  ma- 
kers, each  party  u  to  pay  the  note 
made  by  hirnsotf,  and  tlicro  is  no  im- 
plied contract  by  liie  payee  to  indem- 
nify the  maker.    WootUr  v.  Jenkins, 

187 

Ll>  Accordingly,  where  one  of  the  par- 
ties to  Bucfi  an  exchange  negotiated 
the  note  wliich  he  received,  and  at 
maturity  paid  and  took  it  up,  and  also 
made  payments  on  the  note  made  by 
hiraseU",  and  sued  the  other  party  to 
tlio  exchange  for  the  money  imt$  paid 
on  hi$  own  note,  ueld  that  he  could 
not  recover.  id 

18^  A  negotiable  bill  of  exchange  or 
promissory  note  must  be  for  a  fixed 
sUm,  and  must  bo  payable  in  money, 
and  the  time  of  payment  must  be  ouch 
tliat  it  will  certainly  arrive;  though 
the  duy  of  payment  may  depend  upon  a 
contingency.  Per  Walworth,  Chan- 
cellot.    Hentehel  v.  Mahler,  42S 

19.  A  bill  payable  at  the  drawee*s  place 

of  business  on  a  duy  certain,  or  in  an. 
othur  City  at  a  later  day,  is  a  valid  bill 
of  exchange.  Per  Walwortu,  CAan- 
cellor.  id 

20.  Such  a  bill  is  dishonored  by  the  fail- 
ure of  the  acceptor  to  pay  on  cither 
day,  at  the  place  designated.  Per 
Walworth,  (Chancellor.  id 

51.  Assnmpsit  on  the  money  counts  will 
lie  by  the  endorsee  ogaiaat  the  accep- 
tor of  a  bill  of  exchange.  Per  Wal- 
worth, Chancellor,  id 

22.  In  an  action  by  the  endorsees  against 
the  acceptor  of  an  instrument  bearing 
date  "  Lcipsic,  April  18th,  1639."  aad 
drawn  thus :  For  fr*»  8755-60,  pay'- 
ble  Ac.  on  the  ai  Dec'ber  1839.  On 
the  i\»t  Oct.  of  this  year,  pay  to 
tlie  order  of  ourselves  8755  francs  fill 
cts.,  payable  in  Paris,  the  3Ut  Dee. 
of  this  year,'*  ^c.  held  a  valid  bill 
of  exchange,  notwithstanding  the  am- 
biguity as  to  the  time  of  payment,  id 

S3.  The  bill  may  be  construed  as  payable 
ftt  New- York  on  the  31st  October,  or 
at  Paris  at  the  subsequent  day  named, 
at  the  option  of  the  acceptor.  Semble. 
Per  Walworth,  Chancellor.  id 

at  The  words  "  on  the  31«<  Oct.  of  this 


year^"*  should  be  rejected  as  repognant. 
Per  Porter  and  BrmscsK,  ^eauUrt, 

ia 

2iL  The  defendant  gave  to  W.  IL  D.  & 
Ca  a  letter  in  these  words :  "  I  au- 
thorize joa  to  draw  on  me  at  ninety 
days  from  time  to  time  for  such 
amounts  as  you  may  require,  provided 
that  the  whole  amount  running  and 
unpaid  shall  not  exceed  $3000  r  held 
that  the  authority  to  draw  was  limited 
to  bills  payable  ninety  days  after  ^o'/fZ/f, 
and  that  the  defendant  was  not  liable 
on  one  made  payable  ninety  davH  after 
date.    Vlsicr  Co,  Bank  v.  Mct'arlan, 

2fi.  The  fact  that  W.  H.  D.  &  Co.  had 
drawn  several  bills  upon  the  defendant 

payable  ninety  days  after  date,  which 
the  plainlitfs  had  discounted  on  the 
faith  of  the  letter  and  which  the  de- 
fendant h^d  accepted  and  paid,  does 
not  preclude  the  delendnnt  from  ob- 
jecting, in  a  suit  on  a  bill  subsequenily 
drawn,  that  it  was  not  in  accordance 
with  the  authority.  id 

27.  A  promise  in  writing  to  accept  a  bil. 
before  it  is  drawn,  in  order  to  amount 
to  an  actual  acceptance,  most  de- 
scribe it  in  terms  not  to  be  mistaken 
and  so  as  to  identify  and  disiincrniiih 
it  from  other  bills.  Per  IIahv,  Sena- 
tor, id 

See  Agreement,  2< 

Banks  and  Banking  Absocutio.xs. 

PsiNCirAL  AND  Sl/RETT,  IL 


BOND. 

See  Courts  of  a  Jdsticb  or  not  Pbaci, 

Dam.voes,  iL  3^  ^ 
EviOE.NCB,  3i  Ilto  IHj 
GcARA.vnr,  L 

PRLNCirAL  AND  SC/RETT,  L 

SuRvivoRsmr. 
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CASE. 

L  No  action  will  lie  by  the  holder  of  a 
mortgage  against  another  for  negli- 
gently injuritifr  the  ninrt^afrcd  premi- 
ses, by  whicli  the  pluintitr  has  Itwl  his 
security.    Gardntr  v.  Heartt,  222 


2.  But  an  action  on  the  caso  will  lie 
agaiaid  one  who,  with  intent  to  de- 
fraud the  pluinlifff  has  destroyed  or 
injured  the  value  of  premisea  upon 
which  he  has  a  lien  by  mortgage  or 
judgment.    Per  Beardblkt,  J.  id 


2^  Tlie  declaration  for  such  an  injury 
must  aver  that  the  partv  personally 
liable  as  mortEjagor  or  judgment  debt- 
or, was  iuiiulvcut  or  uuablc  to  pay.  id 


4.  And  if  this  averment  be  omitted,  evi- 
dence to  that  cfTcct  cannot  be  received, 
though  the  defendant  joined  issue  in- 
stead of  demurring.  id 

5>  In  an  action  on  the  case  for  diverting 
water,  the  right  of  Uic  pluinlifT  mu^^l 
be  accurately  stated  in  the  declaration ; 
and  where  it  wns  avmrd  that  the 
pliiintiti'  was  ctilitkd  to  all  tlw  water 
which  should  rise  above  a  certain 
mark  in  a  dam,  and  the  evidence 
showed  tJial  he  waa  only  entitled  to 
the  part  of  such  water  which  should 
remain  after  a  prior  use  thereof  by  the 
defendant,  held  a  fatal  variance.  lVi7- 
bur  v.  Brotcn,  2^ 


6.  Where  tenants  in  common  of  a  water 
conr«!e  and  dam  and  of  several  miWn 
d(  [H  tuling  for  water  upon  such  dam, 
made  partition,  by  which  some  of  the 
mills  were  apportioned  to  each;  and 
each  of  the  parties  covenanted  with 
the  other  to  keep  in  repair  distinct  and 
separate  portion*?  of  the  dam,  held  that 
case  fur  not  repairing  would  not  lie  by 
one  of  tbem  against  the  grantee  of  the 
other,  and  that  covenant  was  the  prop- 
er remedy.  id 

L  The  hiring  of  a  person  of  full  age,  for 
wages,  by  the  year,  createe  the  rela- 
tion of  master  and  servant  between  the 
parties,  and  will  enable  the  employer 
to  maintain  case,  against  one  who  mi- 
prisons  the  person  emploved,  for  the 
loss  of  his  SCI  vices.  Wuudward  y. 
WasUurn,  352 

See  Evidence,  1 

NCIMA.SCK. 

OrriCB  AXD  0»FIC£R,  3. 
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OF  ArPE^VLS,  m 
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CASES  OVERRULED,  DOLBTED 
OR  EXPLAINED. 

Stewarft  Executor  v.  Lhpenard,  ^6 

Wrrid.  '255.)  First  paragraph  of  mar- 
girril  abstract  examined  and  approved. 
Blancliard  v.  Nettle,  32 

The  case  of  WiUiamn  v.  Thorp,  (8  CovO' 
en,  201-,)  overruled.  Martin  v.  i?icA. 
mondj  58 

The  case  of  The  People  v.  Bodine,  (1 
Denio,  281,)  commented  on  and  ex- 
plained.   People  V.  Honeyman,  121 

The  case  of  Blunt  v.  Aikin,  Q5  Wend. 
522.)  examined  and  limited.  Wag' 
goner  y.  Jermainft  306 


The  cases  of  The  Bank  of  Rome  v.  Cur- 
tigg,  (I  Hill,  275.)  and  Pardee  v. 
Robertgotty  [6  id.  550,)  commented  on 
and  doubted.  Per  Beardslet,  J. 
Stevens  v.  Rowe,  322 


CERTIORARI. 

L  A  certiorari  lies  at  common  law  to  re- 
move an  asssci^snient.  Per  DEAiotsLKT, 
J.    Weaver  v.  Devendorf,  117 

2.  But  as  the  allowance  of  the  writ  is 
discretionary,  it  is  generally  refused  on 
prrouuds  of  public  policy  and  conven- 
ience.   Per  liEASiUtUiX,  J.  id 

3.  A  certiorari  lies  from  this  court  to  re. 
view  a  judgment  of  a  iuslico  of  the 
peace,  in  cases  where  the  statute  au- 
thorizes the  same  writ  to  be  issued 
from  the  cofiuuon  picas.  KcUogg  v. 
Church,  228 

^  Where  a  justice  of  the  peace  renders 
judgment  in  favor  of  a  defendant, /or 

a  »um  adjudged  to  be  due  htm  from 
the  plaintij}'  and  fur  cosls,  in  a  case 
where  the  judgment  should  have  been 
genfrally  lor  the  defendant  with  costs, 
the  coiflinon  pleas  should  revtrse  the 
errorKoos  part,  and  affirm  the  judg- 
ment as  to  the  residue^  KoMt  y.  Kath- 
ern,  34A 

a.  And  wlicrc,  in  such  a  ease,  the  com- 
muu  pkas  on  certiorari  rendered  a 
geoeraljudgmcnt  of  reverse  1,  that  j«K^- 
roent  was  revcrs»ed  and  this  eonit  ren- 
dered such  a  judgment  as  the  common 
pleas  ought  to  have  given,  denying 
costs  to  either  party  in  the  common 
picas.  id 
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Ste  Court*  or  a  JvmcK  or  the 
Feace,  3, 


CHALLENGE. 
See  Co!7Ri»  OF  a  Jcbticb  or  the  Peace, 

JURT. 


CHANCERY. 
See  Mortgage  of  Goods,  L  2> 

CHARTER  PARTY. 
See  C0VE.NANT,  15  to  17. 

COMMON  SCH0OL& 

L  Where  an  alteration  of  Khool  distrints 
made  by  the  proper  oflBcers  affected 
three  districts,  and  the  trusiees  of  two 
of  the  districts  consented  to  the  alter- 
ation, but  the  trustees  of  the  other  dis- 
trict did  not  consent ;  held  that  the  al- 
tcration  took  effect  immediately  as  to 
those  diglricts  whose  trustees  consent- 
ed, notwiilistiinding  the  provisions  of  1 
R.  S.  471,  §  ^requiring  notice  and  the 
lapse  of  three  months  Iwforo  an  altera- 
tion takes  effect,  where  the  trusicctJ  do 
not  consent.  Williame  v.  Larkin,  Hi 

2r  Where  the  notice  of  a  special  district 
school  meeting  stated  that  it  was  to  be 
held  "for  the  purpose  of  bttying  or 
building  a  school  house,"  and  a  tax 
was  voted  to  purchase  a  school  house 
already  built ;  held  sufficient,  and  that 
the  tax  was  legal  id 

3i  It  is  not  necessary  for  the  district 
meeting  to  designate  a  site  for  a  school 
house  Ix-fore  laying  a  tox.  Per  Bron- 
BON,  C.  J.  id 

4.  A  tax  voted  to  pay  for  a  school  bonsc 
already  ptirchased,  is  a  sufficient  de- 
signation of  liic  site.  id 

4l  It  is  not  a  pood  objection  to  a  tax  to 
pay  for  a  sciutol  house,  that  liie  title  to 
the  property  had  not  been  acquired ; 
but  the  trustees  ought  not  to  pay  out 
the  money  until  they  obtain  a  convey- 
ance, id 

&  Where  a  commissioner  of  common 
schools  refused  to  pay  over  to  the  offi- 


cer of  a  f  •.hool  district  school  moneyt 
in  his  hands,  which  had  been  appor'* 
tioned  to  the  district,  held  that  an  ap- 
peal would  lie  to  the  superintendent  of 
common  schools.  Ex  parte  Ben- 
nett, 

L  And  where  the  trustees  of  the  district 
brought  an  action  at  law  arainst  the 
commissioner  for  such  refusal,  and  ob- 
tained judgment  for  the  money  with- 
held, and  the  court  certified,  pursuant 
to  the  statute,  {Laves  1641,  p.  242, 
()  33,)  that  it  appeared  that  the  defen- 
ant  had  acted  in  good  faith,  held  that 


dant 

the  plaintiffs 
costs. 


were  not  entitled 


to 
id 


8,  The  provision  in  1  R.  S.  480,  §  74^ 
sub.  requiring  the  district  clerk  lo 
affix  a  notice  of  each  annual  district 
school  meeting  is  directory  merely, 
and  the  omission  to  affix  such  notice 
does  not  render  the  meeting  illegal 
Mar  chant  v.  Langitcrthy,  iifi 

2.  An  annual  district  meeting  must  be 
held  at  the  time  pnd  place  fixed  by 
the  annual  meeting  of  the  next  ante- 
cedent year.  id 

UL  The  want  of  notice  of  any  school 
meeting,  annual  or  special,  v.ill  noi 
render  the  meeting  invalid,  unless  the 
omission  was  wilful  and  fraudulent  id 


CONDITION. 

An  estate  liable  to  be  defeated  by  the 
non-performance  of  a  condition  subse- 
quent, will  be  forfeited  for  the  want  of 
performance  of  the  condiliou,  though 
the  party  by  whom  it  ought  to  be  per- 
formed was  under  the  disability  of 
coverture.    Garrett  \.  Scouten,  221 


CONDITION  PRECEDENT. 
See  Covenant,  L  2^ 


CONSTITUTIONAL  LAW. 

L  WTierc  the  law  has  conferred  an  extra- 
ordinary remedy  upon  a  class  of  cred- 
itors, a  statute  takingr  away  such 
remedy,  but  leaving  the  ordmary  means 
for  the  collection  of  the  debt  in  full 
force,  is  not,  though  operating  upon  ex- 
isting contracts,  a  laie  impairing  the 
obligation  of  contract*  within  the  in* 
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bibUory  provision  in  the  constitution  of 
the  United  States.    Stocking  v.  Hunt, 

211 

SL  Apcordin;:ly  held,  that  the  act  of  1R36, 
{Stat.  p.  .'{69.  repealing  the  pro- 
visions  of  the  revised  statatea  allowing 
a  landlord  to  claim  rent  out  of  the  pro- 
ceeds of  properly  seized  on  execu- 
tion on  the  demised  premises,  was  valid 
in  its  application  to  leases  existing 
when  tlic  act  wus  passed.  id 

3.  The  le^shturc  may  chnngc  the  rem- 
edy upon,  but  not  ibc  tcnm  or  obliga- 
tion of  a  contract.  id 

I* 

4.  An  act  of  the  legislature  cannot  be  set 
aside  as  unconstitutional,  unless  its 
incompatibility  with  the  constitution 
\n  manifest  and  unequivocal.  iVr 
LoTT,  Senator.    Morris  y.  The  Peo- 

.  pie,  322 

£.  An  act  providin((  for  the  appointment 
of  additional  judges  for  the  courts  of 
justice  in  the  city  of  New- York  is  not 
necessarily  an  alteration  ofthcchnrter 
c»f  the  city.  Semblr.  Per  Lott,  Sen- 
ator, id 

6.  But  if  the  provision  in  the  act  of  May 
14,  1840,  which  directed  tho  appoint- 
ment of  associate  judges  of  the  court 
of  general  sessions  of  tho  city  and 
county  of  New- York,  was  void  for  not 
havin;;  been  passed  by  a  constitutional 
vote,  still  the  individuals  appointed 
pursuant  to  the  act,  who  entered  upon 
their  duties,  wetj  judj^cs  de  'facto— 
whoseaulhnrity  could  not  beqnestioncd 
collaterally.    Per  Lott,  Senator,  id 

7.  And  the  oflicen*  whose  aercncy  was  by 
liv.v  required  in  providing  for  the  pay- 
ment of  their  salaries  could  not  inquire 
into  the  leornlity  of  their  appointment. 
Per  Lott,  Senator.  id 

B»  Where  the  legislature,  after  the  persons 
so  appointed  jud;;es  had  served  in  their 
offices  one  year,  passed  an  act,  by  a 
majority  vote,  declaring  the  arrears  of 
their  palirics  a  county  charge,  and  di- 
recting the  board  of  supervisors  to  audit 
and  allow  their  accounts  therefor,  held 
a  constitutional  enactment  and  bind- 
ing on  the  board  ul'  supervisors.  id 

3.  Such  a  statute  is  not,  even  admitting 
the  act  for  the  appointment  of  the 
judges  not  to  have  been  cnnstitntionally 
passed,  a  bill  appropriating  tho  piib|i<; 
moneys  or  property  for  local  or  p-ivate 

Vol.  IU/  U 
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purposes,**  and  did  not  therefore  requira 
the  assent  of  two-thirds  of  the  mem- 
bers elected.  »* 

10.  It  seems  (hat  the  act  to  exempt  cer- 
tain prof>crty  from  sale  on  execution, 
{Stat.  1842,  p.  193.)  does  not  affect 
executions  for  debts  contracted  iH'fore 
its  passage ;  but  if  it  udniits  of  tliat 
construction,  held  that  it  conflicts  with 
the  provision  in  the  constitution  of  the 
United  States  forbidding  any  state  to 
pass  a  law  impairing  the  obligation  of 
contracts,  and  is  so  far  void.  Danks 
V.  Quackenlfush,  SSiA 


COSTS. 

L  It  is  no  answer  to  a  motion  for  costs 
against  an  administrator  who  had  re- 
fused to  refer  a  demand  pursuwiil  to  tho 
statute,  on  which  a  judgment  was  af- 
terwards recovered,  that  the  defendant 
believed  he  had  an  equitahle  d'-fence, 
which,  pending  the  suit  ut  law,  he  had 
6lcd  a  bill  in  chancery  to  cn!<iM-e. 
Robertson  v.  Shtill,  iiU 

2i  Where  the  rate  of  compensation  for 
attorneys  and  counsellors  is  changed 
by  tho  legislature  during  the  progress 
of  a  suit,  tho  costs  of  such  suit  are  to 
be  taxed  according  to  the  statute  in 
force  at  its  termination.  Supetvisftrx 
of  Onondaga  v.  Briggs,  LI3 

3.  Accordingly  held,  that  where  a  suit 
commenced  in  .March,  1810,  was  set- 
tled in  KS  t.i.  by  u  stipulation  giving 
tho  pl-iintifT  the  taxable  costs,  they 
ought  to  be  taxed  according  to  the  fee 
bills  in  the  acts  of  184U  and  1844 
which  were  then  in  force.  id 

4s  Where  a  defendant  paid  the  costs  of 
tho  circuit  and  of  the  motion,  u]wn  ob- 
taining a  new  trial  on  payment  of  costs, 
and  afterwards  had  jud^rment  as  in 
case  of  nonsuit  in  his  favor;  held  that 
he  was  not  entitled  to  ta  x  his  own  costs 
of  the  application  tvr  a  new  trial. 
Sloeum  V.  Lansing,  259 

5«  Where  a  hearing  before  referees  falls 
through,  on  account  «»f  the  non-atten- 
dance of  one  of  the  referees,  the  party 
who  fiuccceds  is  entitled  to  tax  an  at- 
torney's fee  and  a  counsel  fee,  for 
attending  prepared  for  trial ;  and  also 
suhpsnas,  tickets  and  the  fee  for  serving 
them,  and  witnesses'  fees.  Willard  v. 
Harbeck,  2fiQ 
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d  An  attorney  who  pirsocutcf  or  defends 
his  own  suit  in  person,  may  tax  attor- 
nej's  fees  as  in  other  caMS,  except  a 
retaining  fee,  which  is  not  taxable,  id 

7  Costs  cannot  be  given  against  an  cx- 
ceulor  or  administrator  wlieie  the  claitn 
was  not  presented  within  the  time  re- 
quired by  law  after  the  publication  of 
DoticQ  to  creditors  to  present  their 
claims,  though  the  demand  arose  after 
that  period  had  expired.  Bradley  v. 
Burwetl,  -m 

EL  In  a  suit  on  a  band  in  a  penalty  of 
more  than  vvhcre  there  has  been 
a  trial  and  a  report  of  referees  assess- 
ing  thf  damapps  at  less  than  ^50,  the 
plaititifTwiil  not  be  cunipcUcd  to  accept 
a  tender  of  the  damages,  without  costs, 
vpon  the  footing  of  a  tettlement  wilbin 
the  equity  of  the  statute,  {2  R.  S. 
§  21,)  but  may,  notwithtitanding  the 
tender,  enter  up  juf5jrment  for  the  pen- 
alty willi  costs.    Gi  asveiutr  v.  Rogers, 

2fil 

See  Attornbt. 

Ba.nkrupt  and  BANKRrrr  Law,  2. 
Certiorari,  4^  5. 
Common  Schools,  L 

ExEcirroRs  Aim  Administrators, 


COUNTY  CLERK. 

The  fees  of  county  clerks  for  searching 
and  certifying  the  title  of  and  incum- 
brance upon  real  estate,  arc  such  as 
are  allowed  by  the  act  of  1840,  {Stat, 
p.  290.  {)  13^'and  not  those  prescribed 
hy  the  revised  Klututes.  Tru»teea  of 
the  Wilson  Collegiate  Inttitule  v. 
Van  Home,  121 


COURT  OF  APPEALS. 


See 


Avfr.AU 
Casks  drciueo 
ArrxALfl. 


w  TUB  Court  of 


COURT  OF  CHANCERY. 

L  A  bill  in  chancery  mnst  show  on  its 
face"  that  the  vice  clianci  lior  beforo 
whom  it  is  filed  hati  Jurisdiction  ot  the 
Cause;  and  if  ;!iri'<flir'i:«in  does  rjnt  S" 
ap()oar  the  dcctct;  wnl  void  BurckU 
Eckart,  212 


2.  Where  a  bill  is  filed  to  compd  an  ae- 
count  of  the  proiiu  of  a  copactncnhip 
transaction  in  the  manufacture  and 
sale  of  flour,  the  subiccl  matter  of  the 
controversy  has  no  locabty  withta  th« 
purview  of  the  statute  diHlnbuting^  tli4 
jurisdiction  of  matters  in  eqi^y  ojoiicmg 
the  vic«  ehanceUoM.  id 

2.  Where  by  a  contract  executed  at  Os- 
wego, the  complainant  was  to  mura- 
facture  flour  at  that  place  and  deliver 
it  to  the  defendants  in  Canada  where 
they  resided,  who  were  to  dispose  of  it 
there  and  account  for  the  net  profits, 
and  a  bill  was  filed  before  the  vice 
chancellor  of  tlie  fifth  circuit,  for  an 
accoant;  held  that  the  cause  or  matirr 
did  not  ari%  within  the  filth  circuit, 
and  that  the  vice  chancellor  had  no 
jurisdiction.  ><f 

i  Where  a  contract  is  made  at  one  place 
and  is  to  be  performed  at  annilicr,  the 
latter  is  the  bcatioo  of  a  coutrovcrsj 
arising  upon  the  contract  H 


COURTS  OF  A  JUSTICE  OF  THE 
PEACE. 

L  The  delivery  of  process  to  the  consta* 
blc  is  CO  part  of  the  official  duly  of  a 
justice  of  i!ie  peace.  Per  Cur.  Bron- 
soN,  C.  J.  dissenting.  Cornell  v.  Moul- 
ton,  12 


2.  Accordingly,  where  the  statute  of  lim. 
itations  was  pleaded  in  a  justice's 
court  and  it  was  necessary  lor  the 
plaintiff  in  order  to  avoid  the  ctatute  to 
show  that  the  euit  was  commenced  on 
the  fourteenth  day  of  the  nionlh,  the 
constable's  return  showing  that  the 
suninnon'*  was  served  on  the  fifteenth , 
iiELu,  lliat  the  juKtice  could  not  act 
upon  his  own  knowledge,  that  the 
summons  was  delivered  to  the  consta- 
ble on  the  fourteenth,  but  the  phiinlitF 
should  have  called  a  witness  to  prove 
that  fact.   Per  Cur.  Bronsom,  C.  J. 

ng.  id 

3.  And  thougfh  the  summons  was  dated 
on  the  fourteenth,  and  the  justice  j  i 
his  return  to  the  certiorari  stated  that 
he  delivered  it  on  the  same  day  to  a 
constablo  to  be  c.ervcd,  such  statement 
caT)iiot  be  regarded  by  tho  common 
pIcaH  or  this  court  in  reviewing  the 
judgment  of  tho  justice.  Per  Cur. 
Bro.nbo.n,  C.  J.  diasentittg.  id 
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4,  Where  a  summons  in  a  justice's  court 
returned  as  hnvinjf  been  served  by 
copy,  and  the  justice  issues  another 
BUintnnns,  the  suit  is  legally  continued, 
and,  in  respect  to  the  defence  of  the 
•tatuteof  lim'tutions  is  deemed  to  have 
been  coinmoiict'd  when  the  first  sum- 
mens  was  delivered  to  the  ccnstable  to 
be  served.    Per  Broxson,  C  .  J.  id 

L  The  affidavit  required  by  tha  statute 
{Lmu}»  1 83 1 ,  p.  434i  k  ^°  ^utliorixe 
a  justice  of  the  peace  to  issue  an  at- 
tachment, need  not  be  signed  by  the 
deponent.  If  the  witness  he  sworn 
ami  the  justice  take  down  utid  ccrtily 
the  testinrMinyT  it  is  a  sufficient  affidn- 
viu    Miltiut  V.  .SfAa/er,  fiU 

6  Where  the  bond  executed  upon  an  ap- 
plicatian  for  an  attachment  professed 
tu  be  llic  bond  of  llie  creditor  wlw  ap- 
plied, and  of  two  sureties,  and  was 
exoeutcd  thus:  '«  W.  S.  agent  tor  i. 
S."  (iho  principal,)  the  sureties  exe- 
ciJttn((  in  proper  form  ;  held  sufficient, 
although  the  principal  was  not  bound. 

id 

A  justice  of  the  peace  mu«t  entei" 
j'idgment  upon  the  verdict  of  a  jury 
unraodi  ady  upon  its  being  rendered ; 
and  if  he  omit  to  do  so  until  the  next 
dny,  no  judgment  can  be  given  by 
him.    Sibley  v.  Howard,  1^ 

£.  Determining  the  amount  of  costs  to  be 
p  lid  by  the  losing  party  is  parcel  of 
the  act  of  rendering  judgment  id 

D.  Accordingly,  where  a  justice  upon  a 
verdict  being  given,  immediately  en- 
tered it  in  his  docket,  but  omitted  to 
fict  ddwn  the  itenrs  of  costs  until  a  sub- 
Bcqucnt  day,  ati  i  did  not  foot  up  the 
amount  until  eight  days  afterwards, 
held  erroneous,  and  the  judgment  was 
rever-icd.  id 

iO.  On  the  ref  irrn  of  a  jury  in  a  justice's 
court,  to  deliver  their  verdict,  the  jus- 
tice must  see  that  the  plaintiff,  or  some 
person  authorized  by  him,  appear  be- 
fore he  receives  the  verdict  Hkote  v. 
RaynoTt  71 

L  Where  on  the  return  of  the  jury,  the 
justice  called  Die  plaintiff*,  and  9ome 
person  not  known  to  him  answered, 
upon  which  he  received  the  verdict 
and  rendered  judgment;  held  errone- 
ous, id 

.2^  The  justice's  return  must  shew  affinn- 
atively  that  the  plaintiff  appeared  when 


the  verdict  was  given.  Per  Beards- 
let,  J.  id 

13.  The  marine  cjourt  of  the  city  of  New- 
York  has  no  jurisdiction  of  an  action 
for  an  illegal  arrcdt  on  pretence  of  void 
process,  though  charged  to  have  been 
made  maliciously.   Rice  v.  Piatt,  8L 

14.  The  provision  of  the  revised  statutes 
{•2  R.  S.  §  J 6)  allowing  case  to 
Ee  brongrht  as  a  concurrent  remedy 
with  trespass  for  injuries  to  the  person, 
docs  not  authorize  a  justice's  court  to 
take  cognizance  of  an  actiou  on  the 
ca*e  for  an  illegal  imprisonment  id 

15.  It  is  not  a  good  ^und  of  challenge 
to  the  array,  ui  a  justice's  court,  that 
the  constable  who  served  the  venire 
bad,  on  the  return  of  the  summons, 
appeared  and  pleaded  for  the  defen- 
dant, where  he  had  done  no  other  act 
as  the  defendant's  attorney.  Mile*  v. 
Pulver,  SI 

l£.  The  fact  that  the  constable  who 
served  the  venire  had,  at  the  defen- 
dant's request,  employed  an  attorney 
to  appear  for  her  on  the  trial,  will  not 
support  a  challenge  to  the  array.  id 

11.  In  a  suit  by  attachment  prosecuted 
against  two  persons  as  joint  debtors  in 
the  court  of  a  justice  of  the  peace,  it  is 
not  enndgh  that  a  proper  return  by  the 
coiistiiblc  shniild  be  t^iade  of  the  ser- 
vice of  the  attachment  ujjon  one  of 
them :  and  where  such  return  as  to 
one  was  made  and  nothing  was  said 
in  it  as  to  any  scrvive  on  the  other  de- 
fendant, the  judgment  was  reversed. 
Cuok  v.  McDoel,  211 

16.  The  plaintiff,  in  a  justice's  court, may, 
Mpon  the  coining  in  of  a  verdict  in  his 
favor,  for  more  than  twenty-five  dol- 
lars, remit  the  excess  beyond  that 
aniount,  or  any  other  sum,  and  a  judg- 
ment for  the  residue  will  not  be  erro- 
neous.   Clark  V.  Denure,  319 

See  CCKTIORARI,  3i 

Damages,  2^  2. 


COVENANT. 

L  Where  the  defendant  had  covenanted 
to  pay  tiic  pl.tintitf  for  doing  the  car- 
penter's work  of  certain  houses,  when 
he  jihould  reeeivo  from  the  architect 
his  certificate  th  .t  the  work  watfulif 
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and  enmphtrJy  finished  tccording  to 
the  specijicaliuu,  uimcxcti  to  the  con- 
tract ;  held,  that  tho  giving  of  the 
certificate  by  the  architect  was  a  condi> 
lion  precedent,  tlie  pi-i  loan  unco  of 
which  must  be  avcned  m  the  decla- 
ration in  an  action  brought  to  recover 
payment  for  the  work.  Smith  v. 
Briggt,  23 

2.  And  where  a  certificate  was  furnished 
by  tho  architect,  in  which  he  stated 
that  tho  house:)  were  finished  in  such 
a  manner  that  he  Ufould  accept  them 
if  he  toere  the  owner,  and  thai  he  teas 
tatitfied  at  to  the  work  and  materials  ; 
HELD  not  to  be  a  performance  of  the 
condition.  id 

3^  And  where  the  declaration  set  out  a 
certificate  in  the  terms  last  mentioned, 
which  was  averred  to  be  a  sufficient 
certificate  within  the  meaning  of  the 
contract,  held  that  the  declaration  was 
bad,  und  the  judgment  rendered  there, 
on  in  the  court  below  erroneous.  id 

4a  Where  a  lease  contained  a  covenant 
that  in  cu%  of  damage  to  the  build- 
ings on  the  demised  premiscu  by  fire 
rendering  ihe  same  untenantable,  the 
lessor  would  repair.  mxD  that  the  cov- 
enant run  with  the  land  and  bound  the 
grantee  of  the  reversion,  and  that  he 
was  bound  to  rebuild  houses  which 
were  uliolly  destroyed  by  fire-  Allen 
V.  Culcer,  li±vj. 

5.  And  where  a  lease  of  premises  on 
which  there  were  several  buildings, 
contamcd,  m  addition  to  the  covenant 
last  mentioned,  a  provision  that  the 
rent  should  ceusc  for*  such  part  of  the 
buildings  as  should  be  rendered  unten- 
antable on  account  of  injury  by  fire, 
while  they  should  remain  uuteaunta- 
ble.  and  a  part  of  the  buildings  were 
destr»)yrd  by  fire,  and  the  landlord 
nf;rl<  eted  to  rebuild  :  held  that  the 
covcn^inls  to  pay  rent  and  to  repair 
were  indcjiendent,  and  that  the  Icsitec 
was  lv>u'id  to  pay  a  proportionate  part 
of  the  rcrit  on  account  of  the  buildings 
Iclt  uninjured,  notwithstanding  the  de- 
fault in  rebuilding.  id 

C.  Examples  of  covenants  which  run 
with  the  land  and  bind  tho  grantee  of 
the  reversion  and  the  assignee  of  tho 
lessee.    Per  Jewett,  J.  id 

It  Where  a  lease  of  land  emhrnces  alv> 
personal  chattels,  the  lesi^ee's  covenant 
to  return  or  replace  or  pay  for  them  at 


the  end  of  the  term  does  not  para  to 
the  grantee  of  the  rcvtraion.  id 

g.  Nor  does  it  bind  the  assignee  of  tho 
lessee.    Per  Jewett,  J.  id 

IL  Authorities  to  show  when  the  assignee 
of  a  lessee  is  bound  by  the  covtuaiiUi 
in  a  lease  though  not  named,  and 
when,  for  the  reason  tliat  he  is  named, 
and  where  he  is  not  bound  though 
named, cited  and  commented  on.  Per 
Jewett,  J.  id 

111  Where  a  lease  of  land  also  embraced 
peri^onnl  chattels,  which  it  was  declared 
siiuuld  be  u  part  of  the  prcniii<es  de- 
mised, and  should  remain  on  the  prem- 
ises at  the  end  of  the  term,  or  be 
replaced  or  paid  for  by  the  lessee,  and 
the  covenant  to  surrender  the  demised 
premises  at  the  end  of  tho  term  cotj- 
taiued  an  exception  oi damages  byt'ie. 
elements,  and  the  chattels  were  de- 
stroyed by  an  accidental  fire  during 
the  term  ;  held  that  the  le^wc  was  not 
bound  to  replace  or  pay  for  I  he  in.  the 
last  mentioned  covenant  niodilviii;;  ihc 
strict  terms  of  the  other.  id 

IL  The  contract  of  a  surety  of  the  lessee 
who  by  a  separate  covenant  hud  gUHr- 
anti<'d  the  payment  ol  the  lenl  and  the 
performance  of  the  covenants,  pasiH^ 
to  the  pranliHJ  of  the  reversion,  who  is 
entitled  to  sue  such  surety  in  his  own 
name  lor  a  breach  of  his  covenant,  td 

liL  By  articles  of  agreenunt  A.  cove- 
nanted to  sell  a  lot  of  land  In  B.  at  n 
certain  price  per  acre,  and  to  have  the 
same  surveyed  by  an  individual  named, 
and  on  n  ccrtntn  day  to  exhibit  to  B. 
a  certifiealc  of  clear  unincnniben-d  ti- 
tle to  the  premises,  and  to  execute  a 
conveyance  ;  ond  B.  was  at  the  xame 
time  to  give  his  bond  for  the  purchase 
money,  payable  at  a  future  tnuo,  and 
a  mortgage  covering  the  prewnses 
purchased,  and  other  lands  owned  by 
B.  of  which  he  was  to  exhibit  a  like 
ccrliticato  of  title  :  in  covenant  i>y  B. 
for  the  non-performance  of  \.,held  that 
the  covenants  were  dependant,  and 
that  tho  plaintiflf  in  declaring  uiust 
aver  a  tender  of  performance  on  bis 
]iart.    Williams  v.  Healey,  303 

13^  Held  tlso,  that  inasmuch  as  B.  could 
pnjcnrc  and  exhibit  a  certificate  of  ti- 
tle to  the  lands  owned  by  him  which 
were  to  be  included  in  the  mortgage, 
without  waiting  for  any  thing  to  be 
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done  by  A.,  lie  moat  aver  that  he  had 
done  so.  id 

14.  And  where  there  was  a  provision  in 

ihefontracf,  th;it  any  disjprccmcnt  ris 
to  its  const! uction,  and  also  the  suffi- 
ciency of  the  certiHcates  of  title,  should 
be  mibniitted  to  and  detcrtnined  by  two 
persons  namrd,  held  tliat  such  provis- 
ion need  not  be  noticed  in  the  decla- 
ration, id 

Ml  a  charter  p^trty  piirpr>r1tn|f  to  be 
made  between  the  mislcr  ol  the  vessel, 
of  the  first  part,  •*  and  M.  P.,  (agent 
for  J.  C.  &.  M.  8.,)  of  tlic  second 
part,"  and  oigned  and  sealed  by  the 
master  and  by  M.  P.,  with  tlie  addition 
of  "  agent" '  i«  the  deed  of  M.  P. 
PUtt  V.  Cathell,  fi!M 

liL  The  rule  would  be  the  same,  ihougli 
it  were  proved  that  J.  C.  Sc  M.  S.  had 
by  letter  rt .ju*  .ted  M.  P.  to  fnijaKC 
the  ve&scl,aMd  had,  in  the  same  niuii- 
ner,  ratified  the  contract  after  M.  P. 
had  executed  the  charter  party.  id 

M,  Proof  that  J.  C.  &  M.  S.  loaded  the 
vessel,  and  were  alone  concerned  in 
the  voyage,  wtiuld  not  reUeve  M.  P. 
from  his  liability  on  the  charter  party. 

id 

See  Cass,  fi. 

Plkaokmcs,  a  to  10,  2L 


COVERTURE. 
See  Co.MiiTio.'*. 


CRIMINAL  LAW. 
See  Error,  3^  4. 

J.XOICTJIE.ST. 
JuKISUiCTlOV 
LOTTKRY,  I,  2. 

Kkw-York,  City  of,  I  to^ 
Usury,  2. 


D 

DAMAGE.S. 

The  measure  of  damages  in  the  action 
against  llie  shcrifT  where  the  goods  of 
two  copartners  were  seized  and  sold 
without  qualification  on  a^  fa.  against 
one  of  thrin,  is  one  half  of  the  value 
of  the  go»d.H,  without  regard  to  the 
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debts  of  the  firm  or  the  state  of  the  co- 
partnership accounts.  WaUk  r.  Ad- 
anu,  125 

2.  The  oblij^ors  in  a  bond  executed  upon 
the  tikiuiitg  of  an  atlachineut  in  a  jus- 
tice's court,  where  the  plaintiff  has 
failed  to  recover  judgment,  are,  prima 
facie,  liable  for  the  value  ol  the  prop- 
erty attached.  Per  Bbardslet,  J. 
Earl  V.  Spooner^  2^ 

2i  But  where  property  viraa  seized  and 
removed  by  virtue  of  an  attachment, 
and  the  plaintifT  having  been  nonsuited 
on  the  trial,  immediately  sued  out 
arm! tier  attachment,  upon  which  the 
ulliccr  who  served  the  first,  seized  tlia 
same  property,  in  his  own  puesession, 
on  the  fifcnnd  attuchmciit,  and  after- 
wards sold  it  on  Uie  execution  in  that 
suit ;  in  an  action  on  the  bond  given 
on  the  issuing  oftlic  first  attachment, 
heldf  that  tlie  dcfundaiild  were  entitled 
to  show  the  appropriation  of  the  prop- 
erty on  the  proccsd  in  the  w-cond  at- 
tachment suitui  reduclioo  oi  damages. 

4x  In  case  for  a  nuisance  in  obstructing 
the  lights  of  the  plaintiff's  tenement, 
brought  by  a  tenant  fur  a  year  against 
his  landlord,  during  the  term,  damages 
can  only  be  given  for  the  time  which 
had  elapsed  when  the  suit  was  com- 
nicncrd,  and  not  for  the  wrtole  term. 
liluiU  V.  McCormiek, 

Upon  a  bond  conditlunrd  to  save  liarm- 
Icss  and  indemnify  the  obligee  against 
his  liability  as  the  maker  of  a  promis- 
sory note  then  held  by  a  third  person, 
and  to  pay  the  tame  or  cause  it  to  bo 
paid,  the  obligee  may,  without  having 
paid  any  thing,  recover  the  amount  of 
the  nuie  against  the  obligor,  upon  his 
failure  to  pay  tlic  bolder.  Churchill 
V.  Hunt,  321 

6.  But  he  cannot  recover  the  costs  of  a 

judgment  obtained  .igainst  him  on  the 
note,  where  he  had  uul  paid  them,  id 

7^  Where  goods  arc  sold  tn  close  pack- 
ages, and  there  is  a  mutual  mislako 
between  the  parties  as  to  the  quantity, 
the  vendee  is  entitled  to  recover  from 
the  vendor  for  any  deficiency,  at  the 
rate  at  which  they  were  purctuutcd. 
Per  LoTT,  Senator.  Hargoua  v.  Ab- 
ton,  4M 

8.  But  ho  cannot  ncovcr  remote  damages 
resulting  from  t;«  quantity  b&lug  so 
deficient.  id 
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i,  Tberefbre,  wberc  cloth  was  purchased 
in  hales  in  New- York,  for  the  Mexican 
market,  the  vendor  knowing  their  des- 
tination, and  thi;'  vendee  shipped  thrm 
to  a  Mexican  port  where  tnoy  were 
entered  at  the  euMtoni  houw,  aronrding 
to  the  invoice  by  which  they  were 
(iwchased,  which  by  a  oiiitnal  mistake 
represented  the  nimiber  of  yards  to  be 
considerably  grrntt  r  than  the  ucltiul 
qoantity,  and  thr>  vendee  was  by  this 
means  obhfred  to  p:iy  dutiea  and  eom- 
inissioiis  oil  ilir  (piiinlily  deficitiit  ; 
Juld  that  he  could  not  reoover  this  ex- 
ocai  fiMii  the  vender*  id 

SllKRtFP,  3. 

tjioMUBat  3»  4. 


D£BT. 

Bte  XiUmtJMD  amp  TnuiiTt  10«  11. 


DEBTOR  AND  CREDITOR. 

I  Where  a  debtor  prosecuted  by  warrunt 
pwsuani  to  the  third  and  subsequent 
esctions  of  the  aet  **to  abolish  impris- 
onrm  nt  fur  debt  and  to  punish  freudu- 
lent  dcbto^^**  (Stmi,  1831,  ji.  396,)  is 
adjndeed  guilty  of  the  faete  alleged  in 
the  airuiKVil  ufKiii  which  ihf-  warrant 
issued,  and  thereupofij  to  procure  his 
discharge,  presents  an  inTenlory  and 
tnakcs  an  aasignmrnt  nrrording  to  the 
tJurd  snhdirision  of  the  tentk  section 
oftbe  aet;  the  fweseeatinit eiedKor  is 
entitled  to  prinrif  v  of  payracnt  out  of 
the  property  assigned  over  the  get>erul 
creditors  at  the  debtsr.  Sptar  v.  War- 

dM,  m 

9»  And  a  voluntary  Bssii^nincnt  by  the 
debtor  for  the  benefit  of  all  his  creditors, 
withuul  preference,  made  after  his  ar- 
rest and  before  the  adjudication,  is  a 
fraud  upon  tl»e  act  and  is  vad  as 
against  the  prosecuting  oneditor.  id 


DEBTORS,  ABSKN  r  AND  AB- 
SCONDING. 

1.  lo  procredings  by  attachmcat  against 
abscondinff,  concealed  and  non-resi- 
dent debtors,  there  is  no  time  prescri- 
bed within  which  the  notice  required 
by  tlie  statute  most  be  pnbtiilied  after 
toe  issuing  •i"'^  porvin-  of  Ihc  attach* 
nent   Matter  of  Clark,  167 


2.  And  when  ths  noliM  was  paUisbed 

two  years  and  aeven  months  after  the 
ixsuing  of  an  attachment  upon  which 
the  debtor's  prf^rty  wan  iroraediatdy 
seized ;  held  that  the  officer  had  not 
k>st  his  jurisdiction  of  ti»e  proceeding 
by  titc  delay,  and  ihtit  an  appointment 
of  trustees  made  at  a  proper  time  after 
such  publicatiou  was  Talid.  id 

3.  The  apjwintment  of  imstees  in  socb  a 
procoeatn|p,  where  the  offieer  had  ae*> 
(piiri  d  jiirisdirtioii  (m  i^-ur  tli.'  attach- 
ment, precludes  the  debtor  ftotn  alleging 
that  jurttdictien  bad  been  bit  n 
isbieqiient  inefdan^.  id 

8te  BvioHMit  17  to  19. 


DISABIUTY. 


DISCONTINUANCE. 
Scf  RvxKniTT  ANo  B%?»ifRTTrr  Law,  S 

ExECI'TORS    AKO  AuMIMSTRATOSSf 


DOWER. 

An  alien  widow,  whose  hashnnd,  bcinj 
a  citizen,  piirchiis('d  lands  du-ing  iht  ir 
coverture  in  ]8;i3,  and  died  in  1838, 
is  nut  entitled  to  dower  within  Ibe 
principle  of  Sutliff  y.  Forge y,  (1  CSew- 
en,69.)   CHrHn  t.  Fiiin,  S99 


E 
ERROR. 

1.  Where  a  court  of  review  reverses  a 
judgment  for  error  in  the  record,  it 
must  generally  render  such  a  ludgoient 
as  the  court  below  ought  to  nave  nn> 
darad.  v.  Teyfar,  91 

Q.  But  if  a  wrong  judgment  be  given 

tigaiiisl  (I  ilffe/tdant,  v\  liirh  is  rcvrrwd 
on  error,  the  court  ol  review  can  nei- 
ther give  a  new  jiidgment«  nor  aend 
t!ic  prort'f  (I'li'jN  hack  to  the  cnnrl  be- 
low lor  a  proper  judgment,  unless  the 
case  be  (wesented  by  Dill  of  exeeptiaina» 
when  a  vm  lre  dr  nova  may  be  nwwd. 
ed.  Jt*cr  Bro.nson.  C.  J.  ti 
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Si  Where  the  defendant  demarred  to  an 
indictment   for  a  misdemeanor  in 

the  court  below,  and  jod'^ment  wuh 
there  given  agauisi  the  people,  which 
was  hero  reversed  on  error,  held  that 
this  court  must  render  a  final  judg- 
ment for  the  people  on  the  demurrer, 
and  pass  senteuce  on  the  defendant ; 
and  tliat  he  c<iuld  not  be  permitted  to 
wittidraw  the  demurrer  and  plead,  id 

4m  The  court  below  could  not  havR  per- 
mitted lirni  to  plead  after  detcnnining 
the  demorrer  against  him.  Semble. 
Per  BaoKsoN,  C  J.  id 

L  Where  there  is  a  judgment  against  sev- 
eral as  joint  debtors,  tliofic  not  brought 
into  court  arc  ncvcrlheJcss  proper  par- 
ties to  join  in  a  writ  of  error  to  review 
the  judgment.    Thempton  v.  Foiari- 

no,  m 

t"  And  where  the  judenncnt  wqj?  ajjainst 
two,  and  tiie  one  whu  had  been  served 
with  process  brought  error  alone,  the 
other  having  refused  to  join,  held,  on  a 
motion  by  ilie  defendatU  in  error  to 
quash  the  writ,  that  a  rule  must  be 
entered  requiring  the  oilier  party  to 
join,  and  that  proceedings  be  stayed, 
pursuant  to  2  K.     jlj3^  §^  9^  ISL  id 

r.  Where  ofie  of  spveral  defcndantJi  pros- 
ecutes a  writ  of  error  alone,  the  other 
defendants  are  competent  sureties  for 
the  plaintiff  in  error.  id 

fi.  A  writ  of  error  to  the  common  pleas 
or  superior  court  of  New- York,  need 
not  be  allowed  by  the  court,  though  tlie 
error  for  which  it  is  brought  is  one  of 
fact.  id 

i.  But  a  writ  of  error  cm-am  nobis  must 
be  allowed  by  the  court.  Ptr  Jew- 
£TT,  J.         *  id 

ISL  Tlic  bond  required  on  the  allowance 
of  a  writ  of  error  can  in  no  case  be  less 
than  ^150,  though  I  hero  be  an  order 
to  stay  execution,  and  thoufrh  the  judg- 
ment be  Igah  than  half  Uiat  amount 
P/ielpa  V.  Firat  Ref.  Prot.  Dutch 
Church  of  Fort  Plain,  2M 

L  Where  a  cause  in  a  jnstice^s  court 
was  tried  in  the  town  of  D.,  and  the 
defendant  justified  under  a  chattel 
mortgage,  executed  by  R.,  whose  resi- 
dence was  not  shown,  but  which  had 
been  filed  in  the  clerk's  office  of  the 
town  of  D. — the  plaintiff  claiming  the 
property  under  a  sale  on  execution  by 


a  constable  of  the  same  town,  and  no 
objection  appearing  to  have  bttJi  made 

on  the  trial  that  the  mortgage  was  not 
filed  in  the  proper  town  ;  held  that  a 
court  of  leview  should  intend  that  it 
was  conceded  on  the  trial  that  the 
mortgagor  resided  in  D.,  and  oomse- 
quently  that  the  mortgage  was  filod  in 
the  proper  office.  Jenk$v.Smith, 

See  Cbrtioiiari,  4^  5* 

Courts  or  a  Jvstios  of  trk  PIkacb, 
IB. 


EVIDENCE. 

L  In  an  action  against  a  Bheriff  for  a 
false  return  to  a  ^  fa.  the  plaintiff 
must  show  a  vahd  judgment  upon 
which  the  writ  issued.   McDonald  v. 

2i  An  admission  of  a  fact  by  a  party  to 

a  suit  is  evidence  agtiinst  Kuch  party, 
titough  made  in  a  conversation  respect- 
ing a  compromise  of  the  suit.  Marvin 
V.  Richmond^  53 

2.  In  an  action  on  a  bond  given  pursuant 
to  2  /J.  S.  §  33,  by  a  purly  claim- 
ing property  which  had  been  seized  on 
an  attachment,  the  plaintiffs  need  not 
show  jurisdiction  in  the  justice  to  issue 
the  attachment    Whiley  v.  Sherman, 

185 

4.  Statutes  in  derogation  of  the  common 
law  rules  of  evidence  should  be  so  con- 
strued, if  possible,  as  to  preserve  the 
principles  deemed  essential  in  the  re- 
ception of  testimony.  Per  Beards- 
ley,  J.    People  V.  Hadden,  22Q 

5a  Accordingly,  held  that  depositions  ta- 
ken under  the  New-York  police  act 
(Slat.  1844,  p.  476,  4  lU  arc  not  ad- 
missible  generally,  but  only  under  cer- 
tain cirriimstanccs — tlie  words <fe  bene 
etf»e*U(*i:d  in  the  act  importing  some 
condition  to  be  first  complied  with  by 
the  party  ofiering  them.  id 

fia  Where  a  person  is  seen  at  a  partieolar 
placo,  tlie  prc«n»nption,  in  fheabscnco 
of  all  other  evidence,  is  that  he  resides 
there.  id 

J.  A  private  writing  deposited  in  a  public 
office,  pursuant  to  law,  is  not  of  the 
nature  of  a  record,  and  cannot  be 
proved,  as  official  papers  uay  be«  by  a 
certified  copy.    Bouchard  Dia»^ 

939 
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8>  Where  sacb  a  writing  cannot  be  re- 
moved from  the  office,  it  should  be 
proved  on  a  commission  if  out  of  the 
state,  or  by  calling  the  subscribing  wit- 
ness and  producing  a  sworn  copy,  id 

The  consent  of  a  surety  in  a  revenue 
bond,  required  by  the  act  of  congress 
to  enable  an  ins^^lvent  obligor  in  the 
same  bond  to  bo  discharged,  is  a  pri- 
vate pnpoT  and  entinot  be  proved  by  a 
copy  uullu;MtiCulcd  by  iXie  secretary  of 
the  treasury.  id 

IQ.  A  release  by  the  secretary  of  the 
treasury  of  one  of  several  obligors  in  a 
bond  to  the  United  States  is  inopera- 
tive, unless  it  be  jihown  that  the  prelim- 
inary  steps  to  procure  such  discharge, 
prescribed  by  the  act  of  congress,  had 
been  taken.  id 

IL  It  is  not  enough  that  the  release  re- 
cite the  facts  necessary  to  be  proved  ; 
such  recitals  not  being  evidence  of 
these  facts.  id 

12.  Proof  that  the  defendant  on  being 
giiown  the  plaintiff's  account  said,  "  it 
ia  correct,  but  I  have  an  offset,'*  is  suf- 
ficient to  warrant  a  recovery  for  the 
amount  of  the  account.  Defamater  v. 
Pierce,  115 

13.  Where  one  purchased  land  of  the 
widow  of  a  lessee  in  fee  remaining  in 
pos^^ssinn  after  the  death  of  her  hus- 
band, add  afterwards  took  a  convey- 
ance from  the  heirs  of  the  lessor ;  held. 
that  mere  length  of  possession  under 
that  conveyance  would  not  raise  the 
presumption  of  a  rc-eiUry  for  non-pay- 
ment of  llio  rent  reserved  by  the  lease. 
Oarrelt  v.  Stouten,  33A 

14.  Such  a  presumption  will  not  be  raised 
from  lapse  of  lime,  unless  it  appears 
that  the  tenant  had  abandoned  the  po.<i- 
session,  leaving  rent  in  arrcar.  id 

t 

15.  Accordingly,  where  land  was  leased 
in  fee  reserving  rent  and  with  a  clause 
of  re-entry,  in  IbOl,  and  the  tenant 
entered  and  died  in  possession  eight  or 
nine  years  aftcnvardst,  and  his  widow 
remained  iu  posse snion  two  or  three 
years  more  and  then  sold  to  a  stranger, 
who  entered  and  in  181 3  took  a  con- 
veyance in  fee  from  tlic  heirs  of  the 
lessor,  and  the  land  was  held  under 
that  title  until  tlio  trial  in  1844;  in 
ejectment  by  the  heirs  of  the  lessee, 
held  that  a  re-entry  by  the  lessor  or  his 
beira  could  not  be  presumed.  id 


!£,  An  admission  by  a  party  ptofleented 

under  the  statute  ug.iirist  selling  strong 
or  spintuous  liquors  that  he  had  sold 
"  ale,  strong  beer  or  fermented  beer," 
dues  not  \irn\v-  him  guilty  of  an  ofibnce. 
iVcctn  v.  Ladue,  421 

LL  In  a  suit  on  a  bond  p[iven  to  dis- 
charge an  attachment  pursuant  to  2 
R.  S.  12,  ^  55]  the  plaintiff  is  not 

bound  to  s'how  the  facts  necP5«iry  to 
give  jurisdiction  to  the  officer  who  is- 
sued the  attachment,  or  that  the  case 
was  one  in  which  an  attachment  might 
l)c  ishued  according  to  liiti  statute. 
Kanouse  v.  Dormedy,  5£2. 

18.  And  where,  in  such  an  action,  the 
attaching  creditor's  demand  arose  up- 
on a  contract  made  out  of  this  state, 
and  the  plainlilT  omitted  to  aver,  and 
failed  to  prove,  that  the  attaching  cred- 
itor was  a  resident  of  this  state,  held 
that  he  was,  notwithstanding,  entitled 
to  recover.  id 

19.  Whether,  if  the  defendant  had  shown 
aflSrmatively  that  the  creditor  was  a 
non-re!<iident,  it  would  have  afforded  i 
delenco  to  the  actirjn,  (^utie.  Per 
Walwohth,  Chancellor.  ttf 

20.  The  presumption  in  favor  of  the  per- 
formance of  official  duty  is  not  conclu- 
sive, but  may  be  overtlirown  by  proof. 
Doughty  V.  Hope, 

21.  Where  three  asse^som  are  authorized 
to  (>stimato  the  expense  of  a  public  im- 
provement in  the  city  of  New- York, 
and  to  asfic^  the  same  upon  the  own- 
ers and  occupants  benehtted,  an  as- 
sessment Signed  by  two  of  them 
affords  presumptive  evidence  that  the 
third  aswsBor  was  present  and  acted 
in  the  business  ;  but  it  may  ncv^rthe- 
le.ss  be  ithown  that  he  was  not  consult- 
ed and  did  not  net  id 

22.  One  of  tlie  assessors  who  signed  the 
certificate  is  a  com[)ctcnt  witness  to 
prove  that  the  third  assessor  was  noC 
consulted.  id 

See  Diu.8  or  ExciiAsaB  and  Promisso- 
ry N  OTES,  ii 
CouRTtt  or  a  Ji;sTicc  or  the  Fsacb, 

Erhoh,  LL 
Insurance,  Ij  2. 
lilSEL,  1^  2. 

New- York,  Citt  or,  1  to  5|  9.  14 
Principal  a.hd  Surbtt,  Id 
Res  Judicata. 
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Sm  Sheript,  1L 
Slander,  1^  2. 
UsfRV,  3j  4» 
Witness. 


EXCISE. 
i9ee  Void  and  Voidable,  2^  2* 


EXCISE  LAW. 

L  Ale  and  strong  beer  are  included  in 
the  terms  strong  or  spirituous  liquors, 
as  used  in  the  statute,  Q  R.  S.  GdO, 
§  15.)  making  it  penal  to  sell  such 
liquors  in  a  email  quantity  without 
license.    JVecin  v.  Ladue^  12 

2.  The  ftbore  case  reversed  on  error  on  a 
different  point — ibe  principle  above 
Slated  being  approved  bj  the  chancel- 
lor.   iVffDtn  V.  Ladue,  422 

2i  The  excise  law  of  this  state  is  not  a 
mere  rcvcouc  act,  but  is  intended  as  a 
protection  against  the  consequences  of 
an  unlimited  traffic  in  strong  liquor. 
<?ri:^/A  V.  Wells,  5226 

4a  Accnrdin(;ly,  held  that  one  who  sells 
liquor  without  a  license,  in  vi(^ation 
of  the  excise  law,  cannot  recover 
against  the  purchaser.  id 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

L  Executors  and  administrators  necessa- 
rily prosecuting  in  tbe  right  of  their 
testator  or  inlcstdtc,  will  he  permitted 
to  discontinue  without  costs,  upon  as- 
certaining that  a  defence  exists  where 
they  are  not  chargeable  with  wanton- 
ness or  bad  faith  in  bringing  or  con- 
ducting the  Bttit    Foteler  v.  Starr, 

IM 

2.  So  held  where  the  defendant  pleaded  a 
discharge  under  the  bankrupt  act, 
granted  in  the  hfetirne  of  the  intestate, 
of  which  the  pluintiffs  were  not  aware 
until  it  was  pleaded.  id 

See  BANKRtjrr  and  Bankrupt  Law,  1L 
Costs,  L  L 

Pleadings,  2,  3. 

PjLLSClf  AL  AND  SORETT,  2^  4i 


EXTINGUISHMENT. 
See  Landlord  and  Tenant,  14. 

Vol.  III.*  Z9 


See  Mortoaob  of  Goona,  3^  5^  & 
Patment,  L  2^13^14. 


FACTOR. 

The  third  sretlon  of  the  act  rclalire  to 
principaU  and  factors  or  agents,  {Stat, 
of  1830,  p.  203,)  which  declares  that 
one  cntru-tod  with  the  pofsscssion  of 
the  goodsj  of  another,  for  the  purpose 
of  sale,  shalt  be  deemed  the  true  own. 
cr,  so  far  as  (o  g^ivc  validity  to  a  dis- 
position thcrt»f  fur  money  advanced, 
docs  not  protect  a  party  who  has  made 
advances  on  gfwds  to  a  factor,  with  a 
knowledge,  that  he  was  not  the  owner 
of  the  gwfds.    Stevens  v.  WUlson,  472 


FALSE  IMPRISONMENT. 

The  officers  of  a  bank  cannot  justify  the 

imprisonment  of  a  person,  on  the 
ground  tlmt  he  remained  in  their  of- 
fice after  the  usual  time  for  shutting 
the  game,  and  was  detnined  hy  their 
locking  the  outer  d«»r,  thoujjh  he  knew 
the  hour  at  which  the  bank  was  usu- 
ally closed.    Woodteard  v.  Washburn, 

m. 

See  Case,  L 

Courts  of  a  Justice  op  the  Peaob 
13,  14. 


FALSE  PRETENCES. 
See  JuRisDicnoN,  5,  & 

FEES. 

See  Countt  Clerk. 
Costs,  2;  2x 

FRAUD. 
See  BANKRtprr  akd  BAmnvpr  Law. .. 
Debtor  and  Creditoa,  2^ 

FRAUDULENT  DEBTOR 
See  Debtor  and  CuDiroa, 
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GAMING. 

1.  The  losin:;  pirty  to  a  bet  or  wagpr, 
who,  after  llie  event  is  known,  has  paid 
or  ddivcrad  to  the  winner  the  money 
nr  pmprrty  staked,  may«u?'tain  an  ac- 
tion to  recover  it  back.  Per  Bro.nson, 
ax  LetoUv,Mimr^  103 

2.  liut  wlicre  the  stake  which  was  won 
was  an  article  of  personal  properly, 
which  the  loser  retained  in  his  possca- 
siun,  and  when  the  event  was  deter- 
mined against  him,  purcliaMiditof  Ihe 
winner  and  paid  liiiu  f"r  it  in  money, 
and  then  surd  him  for  it  la  Uover, 
treating  the  ^.ilo  to  himself  as  a  con- 
version hy  tho  dcfcndanti  htld  that  ho 
could  iioi  recover.  id 

3  Whether,  if  the  suit  had  been  for  the 
money  paid  upoa  the  purchase*  he 
«oold  bave  feooveredt  f nerB.         id  ! 

4.  Where  cue  borrowi  d  money  to  bcl  on 
an  eleettiRit  iu>(l  deposited  it  with  the 
lender  as  a  stakeholder  and  lost  the 
bet,  and  the  stakeholder  paid  it  to  the 
winner  on  his  agreeing  to  Ntum  it  in 
case  tlio  Icxscr  who  had  borrowed  it 
would  not  repay  it;  held  thut  such 
agreement  was  not  against  the  policy 
or  thr  f'tiitnte,  bot  Was  binding.  Peck 
T.  Brigga,  107 

5.  And  where  the  winner,  after  receiving 
the  money  as  above  stated,  agreed  that 
if  the  Btakeholder  would  sue  the  loser 
for  the  money  which  he  h.ul  borrowed 
and  stukbd,  aud  akould  fail  to  recover, 
he  (the  winner)  wodd,  in  addilioa  to 
returniiii;  if.p  money,  pay  the  costs  of 
the  suit ;  held  that  this  also  was  a  valid 
Bgreanent,  and  not  in  oonffiet  wttb  the 
tenaa  or  poliof  of  the  atntote.  id 

&  Money  knowingly  lent  to  be  staked 

on  I'l'"  evriit  fif  :\  !inr«r  rnrr,  rariTifjt  be 
recovcxcd  bacic.    iiucktma^.  Bryan, 

Ftekw.  Brimmr  BMim,  C.  J. 

107 

Sf  luDumam,  14  to  17. 


GUARAJNTY. 

J.  The  obligor  in  a  bond  conditioned 
mdamni^  the  aUifseaa  the  maker  of 
.a  pnnimjMtoMd  to  pay  the  aame, 


which  note  was  ^st  due  when  tb« 
bond  was  given,  is  Uxmd  to  make 
{Miyment  to  the  hc>ldcr  of  the  note  im- 
mediately ;  and  if  he  fail  to  do  so,  a 
rait  may  be  maintained  on  the  bond 
withoot  dday.  ChtrchiU  r,  Hmut,  331 

2.  A  letter  in  these  words :  **  /  kentf 
agree  to  guaranty  to  you  the  payment 
ojtueh  an  amount  of  good »,  at  a  credit 
of  one  year,  intere$t  after  six  me»th*, 
not  exceeding  $500,  as  you  may  credit 
to  J.  H.  P."  is  not  a  continuing  guar* 
anty ,  but  is  exhausted  by  a  Eiogic  pur* 
chase  to  the  amount nwotioned.  FeU 
hw$    PrenUu,  513 

3.  Where  the  defendant*  who  Waaafacady 

liable  to  the  plaintifls  n«  n  jniarsn'or 
for  goods  sold  to  P.,  W{utc  lu  them  that 
P.  oeaircd  a  further  credit,  and  that  ho 
was  wiHinfT  (o  rnntinue  bis  surety.  an<! 
inquired  whether  upon  payment  oi  a 
part  of  the  existing  debt  they  woold 
j;ive  further  time  for  tlie  Vi  ilruirc,  and 
would  credit  i*.  with  a  furiijcr  aniouul 
of  goods,  and  added  that  if  the  answer 
was  favorable.  P.  would  ca!!  on  the 
plointiti's,  and  if  otherwise,  the  water 
Wotthi  atnn|{»  the  existing  indebted- 
npfs ;  and  P.  purclins^ed  other  pjodf 
of  the  plaiutiirii,  willtout  any  untiwtT 
having  necn  given  to  the  defendanfi 
letter  ;  hdd  tliat  the  letter  wa^  only  a 
prupasiltoit  not  binding  without  uccc|»t- 
ance,  and  that  consequently  the  de- 
fendant was  not  liable  lor  the  last 
mentioned  purclhise.  '  id 

See  Banks  akd  Banking  AasocuTtoKS,  2. 
Bills  of  Exobaxos  and  Paoiinao* 

nv  Notes,  SS|S7. 
Dajaaoesi  5. 

H 

HUSBAND  AND  WIFE. 
Sire  Down. 

I 

INDICTMENT. 

1.  An  indictment  lor  selling  lotteiy  tick* 
ela  moit  deaeiiba  the  fcittm  as  one  Mt 
on  Utui  for  the  purpoftof  duponngof 
property^  accwding  to  the  terma  of 
§  27, 1  A.  8, 665.     Fe9fU  JPoyw. 
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2.  It  It  gfcncrally,  but  not  alwajs  suffi- 
cient, rn  an  indictment  for  a  raiiide- 
meatior  created  by  statute,  to  dc«rribc 
tho  offctjce  in  the  words  of  the  statute. 
FatpLe  v.  Taylor,  ai 

3.  In  an  indictment  for  setting  on  foot  a 
lottery,  contrary  to  1  R.  S.  665,  §  21a 
it  is  essential  to  specify  lUe  purpote  for 
which  the  lottery  was  made,  that  being 
a  part  of  the  statute  description  of  tho 
otll-nce.  id 

4i  Rut  a  general  statement  of  the  purpnge 
fur  which  the  lottery  was  made  is  not 
enough.  Some  further  description 
must  be  givtin,  where  it  is  practicable 
to  do  so.  id 

5i  Suc^  a  degree  of  certainty  is  necessary 
in  ino  descnption  of  the  offence,  us 
that  the  defendant  may  not  be  indicted 
for  one  thing  and  tried  for  another,  that 
he  may  know  what  crime  he  is  called 
upon  to  answer,  that  the  jury  mny  de- 
liver an  intelligible  verdtct,  that  the 
court  may  render  the  proper  judgmentt 
and  that  the  defendant  may  with  proper 
averments  plead  the  judgment  in  bar 
of  another  prosecution  for  the  same 
offence.  id 

fii  But  if  a  particular  fact  which  is  mat- 
ter of  description  and  not  vitnl  to  the 
accusation  cannot  be  ascertained,  the 
indictment  wiil  be  good  if  it  i^tnto  that 
such  fact  is  unknown  to  the  grand 
jury.  id 

L  Accordingly  held,  that  a  count  in  an 
indictinetit  wliif-h  stated  that  the  de- 
fendant uukwfulty,  &.C.  did  get  on  foot 
a  certain  lottery  for  the  purpose  of 
expofivg  rertain  monnj  to  ahide  the 
drawing  of  such  lattery,  he  bung  un- 
aulhorited,  without  other  matter  of 
dcscriptioD,  was  bad.  id 

6.  And  a  count  in  a  similar  fonn,  with 

an  additioiuti  averment  that  the  name 
of  lh«  loUcry  was  uiikiiuwn  to  the 
grand  jury,  was  held  bad.  id 

9-  But  a  count  in  the  same  form,  with  an 
averment  that  a  more  particular  de- 
tcription  of  the  lottery  was  unknown 
to  the  grand  jury,  was  held  sufficient 

id 

10.  The  amount  of  the  lottery  is  not  ne- 
cessary in  determining  tho  nature  or 

degree  of  the  offence,  but  only  in  fix- 
ing the  amount  of  Uic  line :  and  where 
•uch  amount  cannot  be  ascertained, 


the  flum  of  $0500  is  prescribed  as  a 
limit  beyond  which  tlto  court  cannot 
impose  a  fine.  id 

1 1.  Therefore  an  indictment  for  setting 
on  foot  an  illegal  lottery  need  not  state 
the  amount  for  which  such  lottery  was 
made,  or  that  such  amount  could  not 
be  ascertained.  id 

I2t  -^n  indictment  for  selling  lottery 
tickets  need  not  set  out  the  tickets  sold. 
People  V.  Taylor,  ftft 

13.  And  it  is  not  necessary  in  such  an 

indictment  to  give  the  names  of  the 
perj-ons  to  wliom  the  tickcLs  were  sold, 
it  being  alleged  that  their  names  were 
unknown  to  the  jurors.  id 

LL  The  keeping  of  a  common  gaming 
house  is  indictable  at  common  law,  on 
account  of  it»  tendency  to  bring  lofjivih- 
er  disorderly  persons,  to  promote  immo- 
rality and  to  lead  to  breaches  of  the 
peitcc.  fer  Bku.\i>o.v,  C.  J.  People  v. 
Jackson,  IQi 

IhM  But  an  indictment  only  alleging  that 
tho  defendant  kept  a  common  gaming 
house,  without  stuling  what  was  trans- 
acted there,  would  not,  it  scenus,  bo  suf- 
ficient.   Per  Bno.Nso.N,  C.  J.  id 

I£i  The  keeping  of  a  room  or  place  fur 
the  sale  of  tickets  in  lotteries  not  au- 
thorized by  law  is  not  indictable,  id 

lit  And  where  an  indictment  charged 
the  defendant  with  keeping  a  certain 
common  gaming  house,  in  which  he 
sold  and  luriiished  tickets  in  lotteries 
unauthorized  by  law,  to  divor?»  per'jons, 
it  was  held  not  to  ret  forth  uu  ttidicta- 
bio  offence.  id 

Ifi.  Where  an  indictment  for  larceny 
charged  the  offence  to  have  been  com. 
mittcd  in  a  vessel  in  the  firtt  ward  of 
the  city  of  New-York,  and  it  appeared 
on  the  trial  that  it  was  lying  in  the 
river  at  a  wharf  in  the  third  ward  ; 
held  not  a  material  vuriiuice.  People 
V.  Honeyman,  121 

IIL  If  it  apjwar  by  the  advertisement  set 
forth  in  h<tc  verba  in  an  indictment  for 
publishing  an  account  of  u  lnfff>ry  that 
It  was  made  for  the  purpose  of  dispos- 
ing of  money  or  property,  the  indict- 
ment will  bo  sufficient,  although  the 
object  of  the  lottery  in  not  otherwise 
averred.   People  v.  Charles,  212. 

See  JuauDiCTioN. 
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INFANCY. 


In  an  ftctinn  by  an  infant  to  recover  for 
work  and  labor,  it  is  neither  a  defence 
nor  •  gfwind  for  reducing  the  amount 
of  the  reenvery,  (hat  the  work  was  ddne 
noder  a  contract  by  the  inAint  to  labor 
for  the  defendant  for  a  fixed  period  of 
time,  which  he  violated  by  Icuvlntr  the 
dt  fciuUnt's  employ,  witboat  cause,  bc- 
forr  the  tennhadexpivBd.  WkUnwrsh 
T.  HM,  375 


INSURANCE. 

1.  Where  a  policy  of  instirancc  prohibit- 
ed an  assignment  of  the  interest  of  the 
astnred  "  unless  by  the  consent  of  the 
company  manifested  in  writino;,"  and 
Utc  secretary,  on  an  applicuiiun  to  him 
at  the  oflEloe  of  the  company,  endorsed 
upon  the  policy  and  subecribed  a  con- 
GCiit  tu  an  assignment;  held.  Unit  his 
authority  to  do  so,  in  the  absence  of 
evidence  to  the  contrary,  tthotild  be 

S resumed.  Coiurver  v.  The  Mutual 
n.C^9fAUoii9t  944 

S.  Held  also,  that  if  it  were  neceeaarj  to 
prove  his  authority,  evidenoo  that  he 

nad  often  piven  such  written  mn^cn! 
in  other  cases  would  be  sulticicnl  to 

onty  the  ctm  to  lha  jury.  id 

3.  A  mortgage  by  the  insured  of  the  prop- 
erty covered  by  the  policy,  is  not  an 
alienation  '  v  s  /'f  nr  n'^rrioiKe  within 
the  meaning  of  ibe  seventh  section  of 
the  vatttm  act  for  mntiial  in«iimtiee 


4.  ^Vhere  the  insured  has  executed  a 
mortgage  on  the  insured  property,  and 
has  assigned  the  policy  to  the  mortga- 

See  before  the  happening  of  the  loss, 
le  auit  (of  the  amount  insured  must 
utill  he  hmnriflit  in  the  name  of  the 
party  lUBurtid  iiauied  in  the  policy,  id 

6,  Otherwise,  where  the  inaored  has  sold 
the  premisest  and  the  oompanj  haa 
eonflmied  the  hwannetin  JaTorofthe 
vendee,  pursuant  to  aactiqa  aevcn  of 
the  pattern  act.  id 

6.  A  policy  of  insurance,  where  the  as- 
aured  has  no  iutere^t  in  the  property 
at  the  time  of  making  the  oontnot,  tt 
a  mere  wnrf^r,  and  is  xn'ni  by  the  stat- 
ute against  betting  and  gaminf  .  Per 
BBoiiioif.'G»  J.  AtSMrtfT.  TAeiUft*- 
iqr/jM.Ok  801 


7.  But  wlicre  the  assured  owns  the  prop* 
erty  when  the  insurance  is  effected  and 
transfers  it  br  r  ri  the  hap|H;ning  of  a 
lo!4K,  the  cunLract  does  not  become  a 
wager  poUcy,  thoogh  it  is  thenccfc^ 
of  no  value  to  the  assured,  as  he  has 
nothing  upon  which  it  can  operate. 
Per  BaomoNyC.  J.  id 

8.  lo  iiro  policies  the  assured  must  have 
an  interest  at  the  time  of  the  loss,  and 

therefore  wlicrc  he  has  transferred  the 
troperty  after  etfectiog  the  insuianoe 


9.  So  where  two  persona,  owning  prop- 
erty jointly,  eflected  an  insurance  in 
both  their  names;  and  before  a  lo?s, 
one  conveyed  his  interest  to  the  other, 
after  .which  the  property  was  consumed 
by  fire ;  in  a  suit  on  the  policy  in  the 
names  of  both  the  Kwatcd,  held  that 
the  plaintifis  could  net  iMover*  for  the 
want  of  a  joint  intere<  the  tinwof 
the  toss.  Per  Vur.  ^^ioston,  C.  J.  dw> 
•Ml&V.  Id 


JOINT  DEBTORS. 


iSSee  Cotm-ra  or  A  JumcK  OF 
17. 

EuoBi  5|  6. 


JOINT  TENANIU 
8u  Iimnuirai,!!. 

JUi)GM£NTSANO£XBCUTION9 

By  the  true  construction  to  the  fKonio  in 
the  act  of  1 842  exempting  certain  pw^ 
erty  from  sale  on  execution,  i^Stat. 
1843r  f.  193,  $  1.)  property  otharwiee 

exempt  in  not  pm^erted  apnin^t  nn  ef- 
eculion  on  a  judgment  rendered  iot 
the  purchase  money  of  oCAer  exmpl 
properly  than  that  in  respect  to  wtiich 
the  exemption  ia  claimed.  MutJui»' 
mm  T.  WtUer^  "  m 


See  Constitutional  Law,  10. 
Courts  or  A  Joanos  < 

7  to  9,  18. 
Partnership,  1  to  4. 
FftAocMSt  1  h>4« 
Wj 
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jmuBMcnoN. 

I.  The  juriidicUon  of  the  courU  of  tiiis 
■lato  over  crimat  is  limited  to  saeh  as 
are  committed  within  the  boundaries 
of  tho  state.  Per  Bkaroslky,  J.  PeO' 
V.  A4m»,  190 

9.  But  periioijul  presence  at  the  place 
where  a  crime  is  eommittcd  is  not  al- 
wavs  casmntial  to  ron!»titnfc  the  oficn* 
dcT  a  principal,  «.  g.  where  it  is  perpe. 
trated  by  means  of  an  inaimment,  as 
hv  fhf  (lisrhijrcc  of  a  z^m  UiVm'z  ef- 
lect  in  anotlier  couutry,  ut  by  aa  uino> 
omt  living  tfeiiL  id 

3b  Where  the  agent  who  does  the  aet 
eonetitntinf  the  oflbaee  {■  l^inMelf 
guilty,  he  is  the  principal  if  It  he  a  fel- 
ony, and  the  employer  ia  an  acceeaory 
befim  the  fact ;  bol  if  it  bo  a  niede- 
meanor,  l>oth  are  priocipal  offenders. 
Per  BlUAMLEY,  h  id 

4.  In  the  can  of  tho  tamtumon  of  an 

ofl'ence  within  ihls  fit  ttc  by  means  of 
an  innocent  aj^erit,  the  employer  is 
guilty  as  a  principal  though  he  did  no 
act  in  this  state,  and  was  at  the  time 
the  ofience  was  committed  in  another 
■tale.  id 

5.  fTbe  offence  of  cheating  by  false  pre- 
tences is  in  Jiidgntent  of  Jaw  committed 
where  the  fal.sc  pretences  are  sueccsts- 
telly  u»cd  and  where  the  money  or 
property  is  obtained,  although  the  fraud 
originated  and  wa«  contrived  else- 
when.  id 

6  Acrordiiiply.  wh('re  one  was  indicted 
in  the  city  of  Ncw-Yuik  for  obtaming 
money  from  a  firm  of  commission  mer- 
chants in  that  city,  by  exhibiting  to 
them  fictitious  receipts  sigocd  by  a 
forwarder  in  Ohio  falsely  acknowledg. 
ing  the  delivery  to  hini  of  a  qunntity  of 
produce  for  the  use  of  and  subjcot  to 
the  order  of  the  firm ;  and  the  defen- 
dant  iileailcd  ihrtt  hc  was  a  natural 
born  citizen  of  Oliio  and  had  always 
reeided  there*  and  had  never  been  in 
the  state  of  New-York,  tli  it  the  re- 
ceipti^  were  drawn  and  Hgitcd  iu  Ohio, 
and  that  tho  oflfence  was  committed 
by  their  being  pfe'trntrd  to  tlie  firm  in 
New- York  by  innocent  airesils  em- 
ployed by  the  defendant  in  Ohio;  htiit  \ 
that  the  pjp.-i  was  bad,  and  that  the  d>'-  ! 
fendant  was  properly  indicted  iu  the 
•i^ofNew.York.  id\ 
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Am  CoinmorA  JovnoiovTiniFkMrc 

13,  14. 
Court  oir  CiiAXceay. 
Dearoii,  A  bbi  nt  amp  AMomwt^ 
£?fARIIOR>  3, 17. 


JURY. 

1.  Upon  the  trial  of  a  challenge  to  a  ju* 
ror  for  principal  eau§e,  for  having 
formed  and  expressed  an  opinion  u(>iin 
the  guilt  or  innocence  of  the  prisoner, 
the  efadlenging  party  cannot  ask  the 
juror  when  r\  niiiiied  as  a  wir  ,' 
whether  he  has  uu  imj^reuion  aa  tu  the 
deCmdant's  guilt  or  innoconno.  Peo- 
jU    ^HUfmaut  131 

2.  <)tberwiee  when  the  challenge  is  for 
/MeroothogRNnidof  biaft  id 

3.  Upon  challenges  for  favor  on  accotint  . 
flf  binff,  although  evidence  that  the  ja> 
ror  has  given  credit  to  written  or  oral 

«t;itemrnt6  as  to  the  prisoner's  guilt  ia 
udiutssihle  for  the  consideruliun  of  the 
trierjt,  the  juror  should  not  bo  set  asido 
unless  it  is  found  that  ho  has  such  a 
settled  opinion  that  he  could  not  ren- 
der a  verdict  upon  the  evidence  alone. 
The  case  of  The  People  v.  Bodine,  (I 
Denio,Ubl,)  commented  on  and  ex- 
pUined.  id 

See  Cooaiv  or  a  JtmioB  or  tiik  Fk4CI, 
10, 11, 15, 16. 


JUSTICE  OF  THE  PEACE. 
St*  CooiMora  JtmnxHtomFBACB ' 


L 

LANDLORD  AND  TENANT. 

1.  Rent  reserved  upon  a  conveyance  in 
fee  is  eol^t  to  ne  apportkmod,  ttthflr 
by  severance  of  the  land  out  of  which 
it  issues,  or  of  the  estate  of  the  l^aeo 
to  which  it  ia  ineident  Fm  AeitM^ 
latrw*  Bradley,  135 

Q.  Accordingly  held  that  one  who  had 
become  tho  assignee  of  the  Mlato  of  tho 
'     W^inee  in  a  part  of  the  premises  con- 
veyed by  a  lease  in  fee  was  liable  in 
eovenant  to  the  devises  of  thA  lessor  for 
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a  propoifioiiBle  ptrt  of  tlie  not 
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3.  But  ifrvicr"  ifi  he.  rendered  by  tlie  1ns- 
seo  («.  g. «'  one  dujr's  aerviee  with  car. 
riage  and  hones,")  are  indivinMe  and 
cannot  be  anionioiMd.  id 

4>  If  the  Icamr'a  interest  is  severed,  as  in 
the  case  of  his  pnrchasinj;  a  part  of  the 
land  leased,  the  service  cannot  be  ap- 
portbned,  but  it  mmm  is  eztingwabed. 
Far  Jswrrr*  X  id 

5.  But  if  the  lessee  aangn  a  part  of  the 
premiatt,  tba  eervicct  motttjiijr*  id 

6.  The  inlerMt  of  ateoant  under  a  de- 
mise fr»im  a  mortgagor,  made  after  the 
execution  of  the  nnf»rtgage,  is  extin- 
gtiished  bj  a  furccloMim  and  %aie. 
Fer  Jawtfrr,  J.  Simen  t.  Saltut, 

214 

7.  And  though  the  tenant  be  not  evicted, 
if  he  attorn  to  the  porehaaar,  the  right 

of  the  lc»^r  to  \hf  futiirt-  rtnls  la  tx- 
tingoiahed.  i'er  J kwett, J.  td 

8>  So  if  the  tenant,  on  boin<r  requested 
by  the  purchaser  to  attorn,  yield  up  the 
possei^sion  of  the  premises,  it  is  equiv- 
^nt  to  an  actual  eviction  of  the  ten- 
ant, and  will  enable  him  to  defoid  an 
action  brought  by  the  lessor  for  rent 
aeeming  suuequeDUy.  id 

And  although  the  ksmt  as^gn  the 
lease  to  the  ptvchaflcr  and  consent  tliat 
the  rent  for  the  p  -iduo  of  the  form  He 
paid  to  him*  the  tenant  may  uolwiih- 
standiDf  fo  out  of  pooseasioa  and  re- 
fuse to  pay  the  aubsiBqaBnt  fonts,  id 


10.  The  leasoTf  in  a  lease  for  a  term,  un- 
der seal,  may  maintain  debt  as  well  as 
covenant  for  rent  in  arrcar  against  the 
assignee  of  the  leasee.  MeKeon 


452 


11.  IVheve  the  demise  if  by  writing,  not 
under  i»enl,  debt  for  u»e  and  occupa- 
tion will  lie  against  the  assignee  of  the 
lessee.  id 


2.  Wlicre  the  landlord  bad  removed  the 
assignee  of  the  lesxec  on  account  of 
the  non-payment  of  rent»  bv  summary 
pr«}ceedings  under  9  A.  i9.  5)2,  ^  28 
and  te(j.,  heI-U.  ih  it  mi  iicli  in  wou'd 
Devertl}eltj»^  lie  for  tliu  rent  which  h<u) 
beomnc  payable  prior  to  snob  mnoTal. 

id 


13.  An  eviction  of  the  tenant  by  the  lee. 
60X  dues  not  extinguish  the  rent  thee 
in  arrear,  tbotigb  it  suspends  the  reme- 
dy for  aceming  rent.  Ftr  Lorr,  Str.' 
ator.  td 

14.  Where  the  leaaorof  a  term  for  yean 
gave  the  tcseee  a  ^fonenil  idease  afler 
the  hitter  liad  nssi<jned  the  term,  and 
after  rent  bad  become  parable  from  the 
assignee ;  hM  that  fuell  nJeaae  did 
not  bar  the  action  afafuil  tho  assignee 
for  such  lent.  id 

Set  CoNSTITUTIONALi  hkW$  1  tO  S> 
COVBNAMT,  4  to  11. 

Etidbnci,  is  to  1& 


LEASE. 

Ae  Covi:NATr,4  to  It. 
EviDENOB,  13  to  15* 

huKoutm  AMD  TlMAirr. 


UBEL 

1.  Malice  is  iin[)l'o(I  from  tho  makinfj  of 
a  slanderous  charge,  or  a  libcUoos  pub* 
lieation.   Waakbtany,  C^At,  110 

2.  But  if  it  appear  that  the  wcnrda  wcro 
spoken,  or  the  pnUieation  nade,  upon 

lijufitorcfmorulhi^  commnniration  is 
privileged,  and  express  malice  must  be 
shown  in  otderto  naintam  an  aetieo.  id 

3.  Classes  of  privjlege^  comnMinications 
ettoaierated* 


Per  BBONsoir,  C.  J.  «l 


Where  a  sheritf,  having  levied  upon 
certain  cattle  Which  were  subsequent^ 
drivrn  away,  employed  the  dcfciidnnt, 
a  student  at  law,  tonscertaiii  the  hicis 
and  advise  him  what  (o  do,  who  after- 
wards wrote  to  the  shcrifT  that  he  had 
ascertained  that  the  plaintiff  had  been 
seen  driving  oft' the  cuille,  and  he  had 
no  doubt  but  that  the  taking  was  felo> 
nious,  and  advised  him  to  proseeote 

the  plaintlfT  fur  I.irrcnv  ;  h'-^d  a  privi- 
leged communication'  for  which  an 
aetioa  would  notlie  without  pronf  nf 
aeioal  maliee.  td 


LTBN. 

Vm  Cask,  1  tu  4. 
MosToaoB. 
Puunuios,  94.  ML 
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LIMITATIONS^  STATUTE  OF. 

L  In  determinuiif  iHittlierlhd  Mntii'.c  <  f 
limttattons  hn«*  nm  a»ramst  n  demand, 
Uic  day  on  which  the  aclkm  accrued 
is  to  be  excluded  from  the  computa- 
tkin.  Per  BtomojifC.  J.  Gome// v. 
Moulton^  '  12 

8.  Tbereiose  where  «  note  payaUe  on 
detmnd  wn  made  on  the  fourtenth 

d.iy  of  Frbruary,  1833,  a  suit  rnrn- 
menced  on  the  fotirtecQth  dav  of  Feb- 
nniv,  1845(  k  in  timok  F<r  BftomoN, 
a/  id 

3.  A  •nhto  enforee  the  fitbiUty  of  a 

Ftonkholdcr,  for  the  debt  of  a  corjio- 
rution,  pursuant  to  a  provision  in  the 
act  of  incorporation,  is  not  b#red  bj 
the  thrfc  ye^irn  limitation  provided  for 
actions  upon  statutes  '*  the  benefit  and 
suit  whereof  is  Umited  to  the  party  ag- 
^eved;"  (2  R.  S.  §  31  :)  but 
may  be  brought  at  any  time  within  six 
years  aflsr  the  c m^e  of  action  aeenwd. 
Cornutgf.McCidUmgk,  589 

Am  Courts  of  a  Jovftot  ortSI  FlACti 
310  4. 
FtsAiMmi^  19. 


LOTTERY. 

J.  A  lottery  which  does  not  involve  the 
determination  of  any  right  to  property 
i«  not  iUegal.  Fcopw  v.  Ptynt,  86 

ft,  Vn\Abhln^  in  this  state  an  aeeonnt  of 

n  I'ttfrv  to  he  drawn  In  unotlier  state 
or  country  is  indictable  under  the 
atatate,  {IR.S. 665,  § 28.)  lhoun;h  the 
lottery  be  lawful  in  (he  place  where  it 
is  drawn.   Fco^le  v.  CkarUtt  212 

Set  iMoioninrr. 


M 

MARINE  COURT  OF  THE  CITY 
OF  NEW.YOilK. 

#M  CoOftCi  OVA  JtrrncK  ov  nm  Pbagi, 
13. 


MASTER  AND  SERVANT. 


MISDEMEANCIL 

Aw  LVDICTMENT. 

Lormtrt  1, 2. 


MISTAKE. 

See  Dajuces,  7  to  9. 


MOiNEY  HAD  A.\D  RECEIVED, 
S«e  Gambio,  If  6. 

MORTGAGE. 

A  mortgfage  is  a  lien  upon,  and  not  a 
title  in  or  t').  the  land.  Per  Bkard*. 
unr,J.  Gardmr  s.  UemrU,  339 

8e$  Cask,  1  lo  4. 
Ijisvjuxca,  3*  4* 
La2I»U»D  Alto  TKMAIITt  6. 

RcDSMiTiMt  «vli*ia>t. 

MORTGAGE  OF  GOODS. 

1.  Although  a  xnortgo^ce  of  chattels  ac- 
quires an  absolute  title  to  fhem  at  taw 

on  a  default  of  payment  at  the  day, 
the  mortgagor  slili  has  an  e<}uity  of  re* 
demption  whkdi  a  eoort  of  dttneerr 

will  enforce.  Per  BsARIMLn,  4. 
Charter  v.  SUvena,  .  33 

2.  And  the  mortgagrc  may  report  to  a 
court  of  cquityto  foreclose  the  mortga- 
gee's right  Per  BtARMur,  J,  id 

3.  The  mortgagor's  interest  ni;!y  also  be 
extinguished  by  a  public  f.Ae  of  the 
property  after  diwiiQtiae.  PcrBsAUM- 

i^M,  J.  id 

4.  A  tender  by  the  mortgagor  after  lor- 
fciturc  will  not  restore  him  to  his  former 
title,  unless  the  mortgogco  accept  the 
mnnej.  Per  BsAAMLBr,  J.  id 

5.  But  if  the  niorlgngeo  accept  the 
amount,  even  after  forfdtitre,  such 
aeceptanee  is  a  waiver  of  the  fatMm^, 
and  the  morti^a^r  e'H  title  Is  exliag«Ml> 
ed.  Per  Bsaaiwlxt,  J.  id 

6.  And  where  the  nv>rtfja^e<^,  after  the 
day  for  paymctit  hud  ^sscd,  Mid  part 
of  the  (Mopcrty  by  Ttftna  of  «  povcr 
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contained  in  the  morfcfnijc,  for  wifFi- 
cient  to  pay  the  muftgai/*)  debt  wiUi 
interest  ana  expenses ;  held  that  this 
was  equivalent  to  abHoltitc  payment, 
and  that  the  mortj^Bgecs  title  to  the 
chattels  remaining  unsold  wns  extin- 
guiiihed  ;  and  the  mortgagee  having 
afterwards  sold  the  residue  of  the  prop- 
erty, held  aim  that  such  sale  waa  s 
conversion  of  it,  for  which  the  mortga- 
gee was  liable  to  tho  mortgagor  in 
Honr.  id 


N 

NEGU6BNCE. 
See  CASBt  I* 

NEW.TDRK»  Cnr  OF. 

1  Depositions  taken  under  the  New-York 
poUce  act,  (Stat.  1844,  p.  476,  §  IJ,) 
are  not  admis^iMc  pcncrally,  but  nn!v 
under  certain  circu!n9tauccs--thc  words 
dt  ken0  MM  aaed  in  the  act  importing 
aome  condition  to  be  first  complied 
with  by  the  paiiy  oflering  them.  Feo- 
ph  w,  Hodden,  920 

And  where  a  depoaitioo  token  under 
that  act  WW  olftmd  in  eridtfbee  on  a 

trinl  without  other  prrK)f  timn  that  it 
bad  been  r^utorlj  taken,  held  that  it 
was  inadmiMible,  and  that  the  party 
ofToring  it  should  have  proved  that  the 
deponent  was  not  then  a  resident  of 
the  city,  or,  if  he  w»e  each  midcnt, 
that  hi-^  nTfrriil  inr  could  not  be  pro- 
cured, alter  ptoper  efibrts  trade  fior  tbat 
purpose.  id 

3.  It  need  not,  however,  bo  fJicwh  pre- 
liminarily that  the  criuio  was  commit- 
ted in  New-York  upon  a  non-resident, 
bat  it  is  sufficient  if  these  faetM  appear 
frani  the  deposition  ilaelil  Ptr  UEA&sm- 
r,J.  id 


4.  Tho  declaration  of  the  defioncnt  as  to 
Ml  tendenee  made  at  the  thae  the  de> 
podUaa  was  Ukukt  k  noi  adv^bie. 

tJ 

No  affidavit  is  necessary  to  obtain  an 
order  ibr  the  examination  of  a  witness 
mider  this  a  e  t  S  uch  order  on  the  part 
of  the  proseoatMn  may  be  made  on  the 
ao^gcstioa  of  the  district  attorney. 
i*«r  BiMMunr,  X  U 


6.  Th»  eslimate  and  auiatment  for  n  pnb- 
•    lie  inprovement  in  the  city  of  New- 

Yoik,  by  a  joit  oonatreetmi  of  thv 
statute,  ehonid  be  made  !?  •  a  m- 
misaioners  before  the  exccuuon  of  the 
wwfc   Jknghly  v.  Hope,  949 

7.  But  this  is  only  directory ;  and  if  the 
imptofcnKBt  be  made  befene  the  crti- 
mate  and  ajtsesFment.  if  will  not  |n^|ll- 
dice  the  title  of  a  puicbascr  umlva 
Mto  Itar  non-payment  of  the  umm- 


8.  Since  the  decinonof  the  case  of  Stri- 
ker V.  Kelly,  (7  Hill,  9,)  tho  r.  rmrr 
practice  of  reqoiring  a  party,  before 
brmifittg  ener  from  m  oraer  eenfinn- 
injr  the  report  rf  the  commissioners  of 
estimate  and  a^-se^sment,  to  sue  out  a 
certiorari  to  the  jnstieee  at  echrmnfs- 
sioners,  is  not  followed — the  order  of 
ouifirmation  being  now  considered  the 
not  of  the  ooort,  ahd  not  of  itatnle 
FerBMNnMt,aj.  td 


9.  ThoQgh  tlie  npett  of  thecetinnto  and 

assessment  be  signed  by  only  two  of 
the  commissioaers,  yet,  where  nothing 
appears  to  the  eontnuy,  it  will  be  pie. 
stimrd  that  all  met  end  Mntolted. 
Per  liaoNso.N,  C.  J.  id 

1 0.  Whether  the  warrant  for  the  collection 
of  an  assessment  against  the  owner  of 
property  aaaeased,  can  legally  direet 
the  collection  to  be  made  <M  h^  or  the 
occupant,  ausius.  id 

11.  But  if  snch  a  warrant  would  be  yoid 
as  respects  the  occupant,  it  would  still 


be  valid  against  (he  owner;  and  the 

illegal  direction  would  not  prejudice 
the  title  of  a  purchaser  of  land  aoid  for 
non-payment  of  the  assessment  id 


12.  The  ratification  by  tho  comrooQ 
oonneil  of  the  city  of  ff ew.Yorfc,  den 

not  render  valid  a  void  as^ossincnt. 
To  make  out  a  valid  title  there  must 
t>o  a  regular  assawnentt  duly  ntflSed. 
Doughty  ^,U»ft^  S94 

n  Where  property  is  taken  under  a  stat- 
ute authority,  without  the  consent  of 
the  owner,  the  power  must  be  strictly 
followed  ;  and  if  any  material  link  is 
wanting,  the  whole  proceeding  will  be 
told.  •  id 

14.  Tho  publication  of  the  reihmptwa 
noiiee  required  after  a  sale  for  a  tax  or 
assessment,  by  Stat.  1816,  p.  1 14.  ^  2 
at  modified  by  StatAHAQ,  p.  i»74,  ^  10, 
mnat  be  ftil^  eoiapJctod  befen  tha 
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comim 'iccmcnl  of  ihelaFt  s't  nirmlhs 
of  Uie  iwo  jcara  succeeding  the  rate, 
and  wMUMioa  in  tilit  Mpeot  wiB.  in« 
TiUdaItt  the  pofdiuei't  titk  id 

15.  The  statiiUif7  declaration,  llMt  the 
lesM  given  upon  a  sale  for  taxp^  or 
Msewneats  in  tlic  city  of  New- York, 
MfllBll  be  conclusive  (vidonco  tliat  the 
sale  was  regular,"  ^c.  (Stat.  1616, p. 
1 15,  §  2,)  refers  only  to  the  auction  and 
llw  mtie9  aale,  and  does  not  dis- 
pense with  pMoC  of  the  ledenption 
notice,  id 

16.  Nor  docs  a  regular  notice  served  after 
the  execution  <if  the  lease  pursuant  to 
Stat.  1841 ,  p.  21 1,  ^  3,  and  the  cerUH- 
«ate  by  the  street  coromiseinner  re- 
paired h^f  7  of  the  wua»  Mt,  eenfinn 
the  tiilr,  wliere  the  redemption  notice 
hee  uot  been  icg«ilarly  puUiihed.  id 

8§t  CoNSTITimONAL  L4W«  ft  lO  9* 

£vuHUiai|  5»  21. 

HON  COMPOS  MENTIS. 
Am  WniJi  1, 9. 

KONJIE8IDENT  flAINTIFF. 

See  ArrottNey. 


NUISANCE. 

If  one  erect  n  nuis  incr  on  his  own  land, 
(e.  g.  by  obiitructiDg  a  water  eouraeO 
to  the  injury  of  the  land  of  anolheri 
aud  then  convey  the  prrinis-os  to  a  pur. 
chaeer  with  warranty,  be  nevertheless 
mnains  liable  in  an  aetioa  en  the  ease, 
for  llic  (I.'iiin?' s  orra!»ionf  fl  by  the 
cootinuasce  of  the  nuisance  subsequent 
to  the  eonveyanee.  Waggoner  v.  Jer- 
tm^m,  306 

See  Damaoek,  4. 
Pjjcaoinus,  19. 


o 

OFFICE  AND  OFFICER, 

J.  The  duty  of  asBOfsors  in  (Irtcrniiiiing 
the  value  of  taxable  piopcrly,  (where 
such  value  is  not  sworn  to  as  author- 
ized by  luvv,)  ]:<.  in  its  nature  judiciul. 
Weaver  v.  Dtvcndor/,  117 

Vol.  IIL*  80 


693 

2.  A  public  cfficer  is  not  rccr^nn'^iMo  in  • 
ctinl  eiut  for  a  judicial  dbterminatioa 
in  a  matter  overirhich  he  had  jofliadie- 

tion,  howfTcr  erroneous  it  m;iy  bo.  or 
however  malicious  the  motive  which 
piodaead  iL  id 

3.  Accordingly,  held  that  an  action  could 
not  bo  mamtained  against  the  assessor 
of  a  town  fur  tefuKin^  to  give  die 
plaintiff*,  who  was  a  t^XHble  inhabitant, 
the  beacflt  of  the  exemption  allowed 
bv  t  twon  account  ul'  hi:»  being  a  min- 
t^u  r  uf  the  gospel,  or  (nr  assessing  bis 
property  at  a  highur  rate  than  th»t  at 
which  they  assessed  the  property  of 
other  inhabitants,  tliough  the  conduct 
of  tho  dt;fenditnta  was  alleiged  to  be 
wilful  and  oomipl.  id 

* 

•1.  Though  the  supcrlnlrndrnfs  of  the 
poor  are  a  corportttion,  ihoy  mav  never-  . 
theleee  mahitain  an  aetlon  m  their 
n;jmc  of  office,  (i.  e.  in  their  inr!!vidual 
naiQca,  with  the  addition  of  tbotr  mune 
of  effioe,)  Ibr  the  eoovenrion  of  pereemd 
property  bclon!^n;r  to  the  OOUDty.  Vnn 
Keuren  y.  Johnston,  le^ 

5.  Thry  may  nlso  sue  for  surli  an  injury 
in  their  corporate  name.  Fer  Bi^aium- 
ur,  J*  id 

See  CoNSTrrtmoNAL  Law»  6  to  8. 
Emanoi,  20. 
Smsaviioa^  1. 2, 4. 


P 

FAaTNERSUIF. 

1.  On  aji  fa.  agiiinst  one  of  aeveral  co* 
partners,  tiie  sheriff  may  seize,  toko 
posscsvion  of  and  remove  the  goods  of 
tha  oopartnerehipL    WoUk  y.  Adame, 

l'>5 

2.  And  be  may  sell  the  interest  of  the  do* 
fendant  in  the  fi.  fa.  and  deliver  tho 
Uo<Kis  lo  the  purchaser,  who  thereby 
becomes  a  tenant  in  <mimacNi  with  the 
other  oopartner.  id 

3.  But  the  right  winch  pucii  purchaser 
aeqoires  in  the  goods  is  ordy  the  in* 
terest  of  (he  drn-tuJii-'l  in  the  jnd;jtncnt 
subject  to  the  inijuxtiiRfit  of  liic  cop  irt- 
nersbip  ooocern,  oven  though  the  pur- 
chase was  mudc  witii'  ut  notice  that 
the  goods  bcloogcd  to  the  copartner- 
ship, id 

4.  If  the  shcrilF  assume  to  acii  Uio  whole 
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interest  in  the  goods  a;»  though  they 
belonged  to  the  defendant  in  too  «ie* 
Cution,  intiividtially,  he  is  liablff  iDtlO- 
ver  to  the  other  copartneiB.  id 

.  Where  a  special  pniincrship  was  nt- 
tcmplt  d  to  be  lonucd  according  to  tJie 
statute,  but  in  one  of  tlk»  newspapen 
in  whicli  the  trrmswcrc  pufilislud  llic 
sum  roiutiuutcti  hy  the  special  partner 
was.  by  mistake  of  the  printer,  ttated 
at  §5000,  instead  of  $2000,  which  was 
the  true  aum  mentioned  in  the  cerlifi> 
cate ;  held  thftt  the  «Moe»fee  were  etl 
liable  u  genml  pnrtDen.  Argatl  v. 
Smith,  435 

Set  Damages,  I. 
Pavme-nt,  13,  14. 


PAYMENT. 

1.  Ftavment  of  a  judgtncnt  by  oneoFiev- 

cral  defendants  (  xliri^.niishcs  it.  though 
the  party  paying  take  an  assignment 
of  it  to  hiaudL  Bank  SaBna  v. 
Abbot,  181 

%.And  the  judgment  is  eitingtiished 

thoug;h  it  wax  aguinct  the  mnkrr  and 
Boverul  endorscrii  of  a  pioniisHory  note, 
and  the  payment  was  made  by  the  last 
endorser,  who  ctuiorscd  the  note  for  the 
accommodation  of  the  maker.  id 

3.  A  court  of  law  is  not  cornprlcnt,  in 
rach  a  eu8»  to  substitute  the  party 
maluDg  the  payment  fof  the  ptaintun  I'l^ 

4.  A  debtor  paying  money  to  a  creditor 
to  whom  no  owes  several  debts,  may 
appiopriatc  it  to  which  he  pleasm. 
Alien  V.  Culver,  294 

5.  In  default  of  an  appropriatior  hy  the 
debtor,  the  creditor  has  a  right  to  make 
the  application.  id 

6.  If  both  omit  to  do  it,  and  the  demands 
consist  nf  a  running  account,  the  pre- 
sumption is  that  tlie  first  items  of  the 
aceonnt  were  intended  to  be  satisfied,  id 

7.  And  where  neither  party  makes  the 
apiilieation,  the  law  will  appropriate 
the  payments  according  to  the  justice 
and  equity  of  the  case.  id 

B.  Surrtics  for  the  debt  are  ciMic  ludt  d  by 
the  haiiic  fi  ffi  i!;c  jippropriation 

of  paymeuts,  whxil J !  V  In  their  prin- 

•  id 


9.  Where  a  general  payment  is  mad^ 
the  eioditw  is  allowed  a  reasonable 
tuMiolnaketbaapplieatioii.  id 

10.  An  entiy  by  the  creditor  of  a  general 
payrn.  nt  to  the  crt  dit  of  an  account 
does  not  preclude  him  from  afterw  ards 
applymg  it  to  another  demand,  pro- 
vidcd  .Mich  f?ntiybeiieteoiiimiiniealed 
to  tiic  diibtor.  1^ 

11.  But  if  ho  inform  the  debtor  of  the  en- 
try, it  is  an  appropriatioa  of  the  paj' 
ment  to  that  account.  fd 

12.  Accordingly,  where  the  relation  of 
landlord  and  tenant  existed,  Uie  latter 
being  bound  to  pay  his  rent  quarterly, 
and  there  were  other  extensive  deal- 
ingn  between  the  parties,  and  the  land- 
lord kept  an  account  with  tJio  tenant, 
in  which  he  charged  tlie  rt  ni  aa  it  be- 
came duo  along  with  oilier  accoonti 
opninsttho  tenant,  and  crcditfd  ih- 
payments  made  by  the  latter,  and Jrom 
timr  to  time  rendered  these  aceouniM 
to  the  tenant;  in  an  action  of  rmr.. 
nent  for  the  rent  against  a  surety  of 
the  tenant,  hrld  that  the  payments 
must  be  applied  in  satisfaction  of  the 
eemal  items  of  the  account  including 
tlie  r(  n(,  according  to  the  priority  of 
time  in  which  thej  were  ohaiged  in 
the  account  id 

^3'  The  giving  of  a  proroissotj  note  for  a 
Cepartnership  debt,  by  ono  of  several 

parfnrrs  individiuilly  after  the  dissolu- 
tion of  the  copartnership,  under  an 
agreement  by  the  creditor  to  accept  it 
in  payment  of  the  debt,  cxtingui<hfs 
the  liability  of  the  other  copartners. 
Per  LoTT,  SeiMtwr,  and  GAftomsa, 
Premdevt.  Porter  and  Van  Sciioon- 
uovK.v,  Senators^  contra.  WaydeU  r, 
jLuer,  4i(> 

4.  Wijcre  a  eop  irlncr,  after  the  dissolu- 
tion of  the  firm,  gave  his  itidividaal 
nolo  and  the  note  of  a  third  permn  to 
adjust  and  settle  a  partnership  debt, 
/;^/'/  an  extinguishment  of  tlie  demand 
against  the  other  partners,  the  credit- 
ow  having  agreed  to  receive  the  same 
io  payment  of  anch  demand.  id 

MoaTOAOK  of  Goone,  6. 
PJ.8ADIN08,  20  to  22. 

PaiNcij>AL  AND  Aoairr,  3. 


PENAL  STATUTES. 
8f  WnwMa,  1  inft 
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PLEADINGS. 


1.  On  dcm'imrto  n  PUTcjoindcr,  the  plo  i 
beingr  bad  in  substunce,  the  plaintiti' 
entitled  to  iudginent   JlitfMiOfDn  v. 
WtUer,  SSI 

9.  hi  an  action  for  contribution  by  » 

kurety  against  tho  executors  oT  a  d 
ceased  surety,  wbere  tlie  Ciiusc  ol 
action  arose  after  the  death  of  the  de- 

frtid.inrs  t'">tiiff)r,  tho  plnlritifT  must 
declare  specially.  BradUjf  v.  Bur- 
well,  61 

3.  And  the  declaration  should  count  up- 
on the  mntnal  pmmises  made  by  the 

co-Burciif-^  ill  the  lime  of  entering  into 
the  principal  obligation.  tV/ 

i.  In  covenant  for  non-payment  of  rent 
reserved  bj  a  lease,  either  again.st  the 
lessee  or  an  assignee,  tho  premises 
leased  need  not  be  described,  but  may 
be  referred  to  as  certain  premigtt  par- 
iievihrly  detcrihed  m  «ai<l  indenfiir^. 
Vivn  RcnMelatr  v.  Brodtegt  135 

5.  Where  the  action  was  against  the  as- 
signee of  a  part,  and  the  premi-<e3  of 
which  he  was  alleged  to  be  the  as- 
signee were  described  as  **  seventy 
acres  of  the  aouthcrk  side  of  the  said 
demised  premiaes,"  atlU  auffictent  id 

8.  But  a  count  st  iting  that  nil  the  right, 
Slc.  of  the  lessee  of,  in  and  to  the  said 
demised  preml'es  or  some  part  thereof, 
bad  come  tr>  the  defendant  by  assign- 
menti  was  held  bad  Utt  being  in  the 
ulternalive.  id 

7.  Semble  that  an  averment  that  all  the 
estate  of  the  lessee  in  a  great  part  of 
lAe  demited  premises  would  be  suffi- 
cient, under  the  rule  that  a  party  need 
not,  in  pleading,  show  the  precise  es- 
Uto  of  his  adveisary.  Per  Jkwktt,  J. 

id 

B.  And  whrro  ihf  drrl:ir;ifion  in  such  a 
case  contained  an  averment  that  a 
certain  amonnt  of  rent  for  a  particular 
time  stated,  ff»r  tluit  part  imd  propor- 
tion of  the  said  premises  of  which  Uie 
defendant  was  aasiufnee,  had  acemcd 
and  beroMif  duo  and  was  in  arrear, 
keld  a  sutficicnt  averment  of  the  pro- 
portion of  the  rent  payable  by  the  de- 
IbndAnt  s'/ 

|.  Bot  a  eonnt  alatio^  that  a  certain  sum 

was  rinr  fi-r  ihetmd demised premiseii 
was  held  bad.  id 


10.  In  an  action  against  ihc  assignee  of 
tho  lessee,  it  is  unneecssary  to  state 
that  the  Utter  had  not  paid  the  rent 

*  id 

11.  In  replevin  «  plea  that  tlie  goods  and 
ehatteb  in  the  declaration  mentioned 

were  not  the  property  of  the  plaintiff, 
without  sbowinff  ivhosc  thev  were,  is 
bad.   It  should  nave  averred  that  they 

wvn'  llir  pnijH-rtv  of  the  dc'cndints  ni 
of  some  third  person,  naming  him,  and 
not  the  property  of  the  plsiintiffi  Art' 
stiee  T.  Heimes, 

13.  Inroatteraof  formealaUldiedpfeee- 
dcnts  should  not  bo  deputed  from. 
Per  BaoNSOK,  C.  J,  id 

13.  A  plea  puis  darrein  continuance 
should  be  pleaded  on  tho  first  day  of 
the  next  term  after  the  new  matter  of 
defence  aroeft  Sandftrd  t.  Sinclair, 

269 

14.  But  if  a  circuit  intervenes  before  the 
term,  it  must  be  pleaded  there  in  order 
to  pnventa  trial  id 

15.  When  pleaded  ^easonabl^  it  is  matter 
of  right  and  cannot  be  rejected  cither 
at  the  circuit  or  the  term.  id 

IG.  When  offered  out  of  time  the  plain* 

tiff  ni-)y  refuse  to  rerrive  it  and  the 
judge  at  liic  circuit  may  disregard  it. 

id 

17.  Where  the  defendant  has  allowed  the 

time  for  putting  in  such  a  plea  to 
i-lapse,  though  be  may  be  relieved  upon 
terms,  he  will  not  after  a  delay  of  three 
years  be  permitted  to  put  in  the  plea 
nunc  pro  tunc.  id 

18.  And  where  the  defendant  having  ob- 
tained a  discharge  under  the  bankrupt 
act  after  issue  joined .  refused  to  allow 
the  plaintiff  to  discontinue  without  costa 
and  successfully  rosiitted  a  motion 
made  by  the  plamtifi  for  that  purpose, 
and  then  after  considerablr  delay  ap- 
plied for  leave  to  plead  his  discharge 
puis  darrein  eonlinuanre,  held,  that 
he  had  elected  to  ubide  by  his  first  de- 
iience  and  waa  not  entitled  to  idie£ 

id 

19.  In  the  case  of  a  continuing  nuisance 
the  defendant,  in  order  to  nmit  the  re- 
ertvory  to  the  damau'es  su>liiined  with, 
in  six  years  prior  to  the  commencemenk 
of  the  suit,  iiiiHt  plead  the  statute  of 
limilatioaa.    Waggoner  r.  Jermaiue, 
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220.  The  presumption  of  payment,  al- 
lowed as  u  defenoo  to  actions  on  judg 
mentA  and  ^culcd  inRtrumrnts,  by  2 
R.  S.30l,^  46.  48,  must  be  (>lcadcd 
payment.   Headeraon  v.  Hender- 

314 


21.  The  affidavit  accompunving^  siicli  a 
plea,  rcquin-d  by  rulo  99,  inetcad  of 
stating  it  to  be  true  in  aubstanrc,  «^c., 
may  oct  nut  the  facta  which  raise  the 
presumption  and  native thme  which 
wouid  repei  it.  id 

33.  A  pica  b  sucfa  »  case  that  the  rif  ht 

of  action  nernicd  more  th-.tn  twenty 
years  before  the  oommenccuicut  of  tiie 
■nit  ia  bad.  id 

S23.  In  declaring  against  a  sapcrvieor  for 
the  pcn:ilty  imposed  by  the  revited 
slatuleti  lor  rt  lusinir  or  nejrlcclin;^  to 
pMfunii  a  duty  required  of  him  by  law, 
it  ia  not  neeemary  to  refer  to  the  statute 
prcscribinj;  the  duty,  but  only  to  that 
which  inflicts  tba  peiially.  iAorris  v. 
Tke  People,  382 

94-  WhetT  llifi  drf.'ntianf.  in  rrplovin  for 
manufactured  articles,  avows  the  de- 
tention of  them  on  the  evonnd  of  a 
mcrh:ni!c'.<  linn,  the  pi  lintiffmay  plwid 
in  bar  an  affieeiuent  by  which  the  lien 
was  waived!   Curtis  t.  JoJMt,'  590 

25.  A  party  pleading  an  agreement  must 
■et  out  its  terms  with  raaaooable  cer- 
tainty and  iHeeiawa*  id 

2ti.  Where  iho  plaintifT  in  replevin,  in  a 
plea  in  bar  to  an  avowry  justifying  the 
detention  of  the  properly  on  the  groutid 
of  a  mechanic's  lien,  set  up  a  special 
agMement  under  whieh  be  aOefed  that 
the  III  tli  lc<?  were  manufiiciiired,  in  or- 
der t(%  show  that  they  were  not  subject 
to  tbo  lieot  but  omitted  to  specify  the 
price  of  the  work  nnd  the  time  of  pnv- 
menlt  held  bad  on  special  dcmurn  r. 

id 

S7.  In  an  action  on  a  covenant  alleg^cd 
to  have  been  emoutcd  by  die  defen- 
dant, a  picri  ;illf'friti;r  lljat  ri  third  ptT- 

aon  named,  executed  i\w  covenant  by 
the  defendant  at  Ata  agent,  is  bad. 
mi  V.  CathM,  m 

Am  CAfli,  3  to  6b 

Covenant,  3^  14» 
Indictmkmt* 

FhwciPAi.  Atm  SoRKTY,  6,  7. 
Smaar,  1, 9. 


FSACnCE. 


1.  A  jud;;mcnt  cannot,  indeprndnntly  of 
the  statute,  (Latrs  19V\,p.'A34.  ^23,) 
be  rendered  in  vacaliuo.  McDonald 

Hiraa,  45 

2.  Accordingly,  where  a  party,  in  order 
to  prove  a  judgment  of  this  court,  pro- 
duced an  authenticated  copy  of  a  record 
which  stated  the  suit  to  have  \>rcn 
corotnenoed  by  d^aration,  and  that 
issue  was  joined  in  July  fer»n, 

and  that  the  cau:.c  was  rclixrtd  lo  a 
sole  referee,  who  on  the  9lh  day  of 
September,  1813,  r<  prirted  in  favor  of 
the  phtintiflT,  u(>uii  which  judgment  was 
immediately  entered,  the  record  being 
signed  and  filed  nn  the  16th  day  of  the 
same  month,  unci  there  being  no  state- 
ment of  any  continuance  or  mention 
of  any  term  aftrr  ihc  rornnifncement 
of  tlie  suit;  held,  that  tiie  alicgrd 
jtidpnent  waa  void.  id 

3.  The  provisions  of  the  act  of  1640,  au- 
thorizing  the  entry  of  judgments  in  va> 
cation,  lias  no  cncct  iip-ni  ju  I^nifuf-! 
in  suits  commenced  beiuru  tiiut  act 
took  effect. 

4.  The  repeal  in  1844,  (Stat,  p,  92,  §S,) 
of  the  provision  in  iho  act  of  164'J, 
which  limited  theoporation  of  tin;  lnft 
mentioned  act  to  suits  commenced 
after  it  look  eflect,  does  not  retroaetao 
as  to  rctuii  r  valid  a  jiuluiuf^nt  entered 
in  vacation,  in  a  suit  cumuieiiccd  m 
1839.  id 

5.  The  atfidavit  required  tn  be  delivered 
to  the  sheriff  with  a  writ  of  replevin 

must  not  be  entitled  in  the  Ftilt.  and  if 
so  entitled  it  ia  a  nullity.  MiUilieit  v. 
Setyet  54 

6.  A  Ji.  fa.  cannot  issue  on  a  Jadgment  in 
scire  faeiat  quart  agerutioaem  nan, 

until  thirty  days  after  the  entry  ..f  tii-' 
jud>;ment,  the  act  of  1840  (<SV«s.  Laws^ 
p.  334,^  24)  being  applicable  to  snob 
rxf^rulioiis.  ns  well  as  those  in  original 
ucuuits.  Vaa  Valkeaifurgh  v.  liar' 
rie,  tei 

7.  The  plaiotid*  in  replevin  need  not  filo 
an  affidavit  of  menta,  in  order  to  pro- 

vrnt  the  defendant  from  niuvinsr  the 
Cause  out  of  its  order  oq  the  ciileiidar« 
and  taking  an  inqncat  Regan 

d.  Where  the  atlmneya  liw  in  di&ieot 
place*  and  larae  ia  joinad  too  hia  lot 
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the  aervicc  of  notice  of  trial  f  mail, 
though  in  aeuon  for  pcrsoaul  service, 
tlie  Sefendant  will  not  to  entitled  to 

judfjmpnt  as  in  case  of  nonsuit  for  Jiot 
noticing  arid  bringing  the  cause  to  Inai. 
WMttteyr  Skufiu,  165 

^  But  a.  party  moving  to  set  asido  pro* 
oeedingt  for  irregularity , or  to  be  relieved 
from  a  rcfr^l'^r  default,  must  if  practi- 
cable, and  if  necessary  to  enablo  him 
to  move  at  the  next  tenoi  make  per* 
Bonal  serrioeof tbefaim.  Ferfiao.s- 
BON,  C.  J.  «<' 

10.  Tlie  application  to  r^'n]^fl  the  plain- 
tiff to  shew  eame  oi  action  must  be 
made  in  tbe  iSirat  itutanoe  to  a  judge 
or  commissioner,  and  not  to  tbe  ooort. 
Dortmua  v.  Kinney^  178 

11.  The  party  dissatisfied  with  the  dfftcr- 
mtnation  of  the  judge  oan  bring  the 
matter  tofion  tno  court  only  bj  ap- 
peal. 

13.  A  warrant  of  attorney  to  confess 

iurl«nnfnt  exocufed  by  rosidrnls  of 
FcnnsylTania,  irhich  by  a  fair  con- 
etroetion  of  ita  tefms  eonfemptated  a 

judgment  in  a  routt  nf  th;U  state,  will 
not  upliold  a  judgment  entered  in  this 
etatc  The  aame  point  decided  in 
T.'ir  Manufacturer^  and  Mechnnici' 
Hank  of  Philad«lfhia  T.  St.  John,  (S 
mt,  497.)  reaiMfted.  Btmmf.  mnd 
Mri  rh.  Bank^ik»N9rtktr%MdktrUe8 
V.  Botfd,  «57 

13.  The  provisions  of  the  revised  statutes 
forbidding  the  setting  aside  a  judgment 
for  irregalarity  after  the  expiratKm  of 
one  year,  (2  H.  S.  359,  ^  2.)  does  not 
nrev^jit  tbo  setting  aside  a  Judgment 
by  confesaiOR  after  that  period*  for  the 
want  nf  a  sQtfici  - 1 1  v  -  i  rranC  of  atloney 
to  oonfosa  eikoft  judgmcnU  id 

14.  TIu'  rnl-  that  «  jtidi^ment  rcjiilarly 
confessed  by  s  H)lvcnt  a(to.Tte7  will 
not  be  set  aside  on  rootion  for  tho  Tvant 
of  authority  in  tbd  Attorney,  does  not 
apply  where  the  pl«iiitifr  procured  Ihc 
attorney  to  act ;  c.  g.  where  the  de^- 
dantezeeoted  a  wanant  authorixivg 
the  confession  of  a  judgment  in  Pen.i- 
sylvania,  upon  pretence  of  which  the 
plaintiff  procured  a  confession  to  be 
•Q^ned  by  an  attorney  of  this  eooit  and 
a  judgment  to  be  entered  hero.  id 

6.  llie  court  will  not  inquire  into  the 
iiactiona  in  order  to  detocmine 

wlirtber  a  judgmont  reeord  upon  bond 


and  warrant  of  attorney  was  filed  be- 
fore the  cxeeuliim  was  issued,  wbeie 
tbe  setting  awie  of  the  execution 
would  li-t  in  a  general  assignment 
which  llie  dclVndunt  intended  to  be 
subject  to  tho  execution,  and  where  tlio 
deliir  in  filing  ibe  record  was  attribu- 
table to  accident.    Clute  v.  Clute,  263 

16.  A  defendant  in  replevin  who  excepts 
to  tho  sureties  taken  by  the  sheriff  need 
not  enter  tbe  exoeption  on  the  bond  or 

on  liic  writ,  hut  may  file  it  in  the 
clerk's  office.   Cusick  v.  Cohen,  267 

17.  An  action  of  tl  ^*  n  gainst  a  consta- 
ble for  neglecting  to  return  an  execu- 
tion does  not  bdoog  to  the  class  of  refer- 
able  cauaes.  BemriOey    Dygtrt,  380 

18.  Whera  each  a  cause  was  referred  and 
a  report  made,  the  court  refused  to  en- 
tertain a  motion  to  set  it  aside.  id 

See  Amendmext. 

Arkest  o¥  JuoaMKirr. 
Bankrupt  AMD  Bamatuw  Liw,  St 

CERTIonARI. 

Costs,  8. 

Error,  1  to  4,  7  to  9. 
New- York,  Citt  of,  8. 
Fleadinus,  13  to  id,  21. 
Tim,  5b 


PRINCIPAL  AND  ACCESSORY. 
See  JommtonDRf  3, 4- 


PRINCIPAL  AND  AOBNT. 

1.  Where  an  agent  having  a  sum  of 
monoyin  hit  nanda  beloniginff  to  Itii 

]>riucipal,  is  authorized  to  remit  it  by 
purchasing  a  bill  of  exchange,  m 
ahoidd  (Mircbaae  the  bill  with  aiioh 
mon'  v.aiul  lint  hyudnghisownerediL 
Stone  V,  Hayee,  575 

2.  In  Febninry,  '^"^T,  n  rrsidcnt  of 
New-York»  received  a  sum  of  money 
aathoaiientef  H.  who  toeided  in 

erpool,  and  was  aulhori7:o(^  to  remit  it 
by  purchasing  and  forwarding  a  biU  of 
e»manga.  &  thereopon  pnrehaaad  n 
bill  upon  his  own  credit  ni  a  premium 
of  II  i  per  cent*  which  lie  forwarded  to 
H.  at  10  per  oant,  that  being  tbe  rata 
at  whieh  similar  fcuUs  were  then  ^^clling 
for  cash.  H.  kept  the  bill  until  No- 
vember, 1830,  hafiagin  HhtrnmnUm 
made  vacioiw  uamMamfol  dbrti  It 
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oolket  it,  and  was  then  first  inrormcd 
that  it  had  not  lu  en  purchased  with  hii* 

money.  He  iminctJiatf'lv  wrntp  to  S. 
nntifyin^  huu  that  Uic  bill  would  not 
be  rcgurdcd  a*  payment,  and  shortly 
afterwards  bnnii^ht  iiri  nriiun  affainsJ 
him  for  money  had  and  received. 
HMd  that  the  aetwn  waa  mantamablc. 

id 

3.  An  accent  cannnt  act  so  as  to  bind  his 
piincipal  even  in  in;ilti'rs  touching  his 
agency,  where  he  has  an  adverse  in- 
terest in  himself.  Per  Walwoetii. 
Chancellor.  id 

See  Covbnahtj  15, 16. 
Faotor. 

I.NSl'llANCE,  1,  3. 

Plsaoukmi  27. 


PRINCIPAL  AND  SURETY. 

1.  Equity  wHt  not  treat  a  joint  bond  as 

tli'mLjIi  it  were  joint  and  sevcriil,  for 
the  purpose  of  albwine  a  creditor 
to  pursue  the  lepieaentafiTes  of  a  de. 
c(  MM  J  rn-nbligor,  where  he  Wal  a 
surety.   BradUy  r.  Burwell,  61 

2.  Whoro  two  or  more  pcrsnn"?  become 
Eurciies  for  another  ia  a  joint  obli^a. 
tton»  there  ia  an  implied  agreement 
nmonj  thp  sureties,  arising  at  (he  time 
when  ilicj  execute  the  pnncipal  con- 
tniet»  that  aa  between  themselves  they 
will  contribute  ratably  towards  dis- 
charging any  liabihty  which  they  may 
incur  in  consequence  of  becoming  such 
euiclics;  and  such  agrccmf^nt  is  Litid- 
ing  upon  the  rcprescntativtet  of  any  of 
them  who  may  die.  id 

3.  And  the  reprenentati  ves  of  the  deceased 
oo>8urcty  arc  liable  to  contribate  to- 
wards r<  unUi)r«ing  ihe  aarviving  aare- 
ty,  th'iu^fi  there  was  no  de&olt  of 
performance  of  the  obligation  durinj; 
the  lifetime  of  the  decea«d.  id 

4.  Accord !n;:;ly,  wlicrc  B.  and  G.  became 
Boreties  for  S.,  aa  guardian  of  a  mi- 
nor, in  a  joint  bond  exeeatrd  by  the 
three,  cnmlifioncd  for  the  due  exf^cu- 
tion  of  (ho trust  by  theguardian i  and 
«^er  the  death  of  flCthe  fuatdian  | 
commit  led  a  brnrich  of  his  duty,  on  ac- 
count lit'  wliiiih  the  oblij^of  r(»covcrcd  a 
judgment  a^ainit  8.  and  B  ,  which  B., 
the  survivin^^  Furetr,  |):iid  :  held,  that 
B.  could  mumtain  an  :ii  tirin  against 
the  exeCQleta  of  6.  to  m  o\  rr  a  moiety 
of  the  •mount  ao  paid  by  him.  id 


5-  Held  also,  that  it  vva»  no  ubjection  t4 
thff  action  (hat  B.,  after  the  jild'jmcnt, 
paid  volnnt  iiily  wiifiout  wuitlng  for 
execution  to  be  i  sued  ugaiust  Lini.  tu 

6.  In  such  a  case  the  plaintiff  inu-^t  de- 
clare specially,  and  cannot  recover  on 
a  count  f(»r  money  paid  to  the  dcfcn-. 
dants'  usr,  or  U>  the  OM  of  their  testa- 
tor.    Setnble.  id 

7.  And  the  declaration  should  count  up- 
on the  mntual  prontises  made  by  the 

co-Rur>?li^.^  at  the  time  of  eoteritif  into 
the  principal  obligation.  id 

8.  One  of  several  ca-smr'-vs.  w  ho  pays 
Uie  debt  may  call  upon  the  oilier  sure- 
ties for  eontribation,  whether  they 
were  hotiiid  jointly  or  srvcrnlly,  and 
whether  by  the  same  or  by  diftcrent  m- 
atroroenta.  PcrBaomMMttCJ.  JVer* 
ton  V.  CtNNie,  130 

y.  And  although  they  became  «tirclie,s 
for  the  same  debt  atdtfieient  times,  id 

10.  And  a  co-surety  is  liable,  although 
the  one  who  paid  tiic  debt.  :uid  who 
9UCS  for  contribution,  did  not  know  at 
the  lime  he  became  such  that  the  de- 
iieadant  was  also  a  anrety.  id 

11.  And  where  one  wi.«hing  (o  borrow 
money  made  and  signed  a  joint  and 
several  promissory  nnte,  whir  h  hu  pro- 
cured to  be  sign  i  •>}■  the  plumtifiV,  and 
afterwards — to  satinty  the  londcr,  but 
wilhnut  the  knowledge  of  (he  plain- 
tiffs — by  the  dtr'^ndant,  and  then  ob- 
tained the  money  on  the  oute,  which 
the  plaintiflv  at  its  maturity  were  com- 
pelled to  pay  ;  held  that  th;  plainlifTd 
could  maintain  an  action  against  the 
defendant  for  eentribntion ;  and  that 
the  (I(Tendant  was  hold*  ii.  notwith- 
standing lie  signed  under  a  repreeen- 
lation  by  ttiu  principal  that  the  {riain- 
lifi  would  be  primarily  liable.  id 

19.  A  second  anrety  may  qualify  hia 

o1)Ii::ali()ii  in  siieh  a  manner  aa  not  tp 
be  habb  to  the  tirst ;  but  then  if  he  has 
the  debt  to  pay  be  cannot  oaU  upon  the 
otheiB.  PerBamtsoNtCJ.  id 

13.  Where  the  creditor  roeovers  judg- 
ment aguiii>t  princii>al  and  surety,  tlit'v 
are  thenceforth  principal  debtors,  aud 
the  tukirif  of  a  new  security  from  the 
one  who  ibe  principal,  with  an 
cxtensiiin  ol  (he  time  of  payment,  does 
not  discharge  the  other.  Xo  Farge 
V.  iierUr,  157 
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14.  One  of  two  sureties  for  a  debt  who, 
with  tho  coascnt  of  the  other,  has  been 
nleascd  by  tho  creditor,  is*  not  liable  to 
contribute  towiirds  tho  reimbursement 
of  money  subsequently  paid  by  the 
Other  on  account  of  the  debt  lor  which 
th«T  safeties.  Per  Uwoxaos, 
C.  J.   Bottchard  v.  Bias,  938 

15.  Tlic  release  of  one  nf  ipcvpral  joint, 
o» joint  and  several  obligon^,  discharges 
alL  id 

16.  Tho  holder  of  a  note  (guarantied  by  a 
rarety  may  take  a  judgment  by  con- 
fession fptin  tiic  tiiakcr,  with  a  pfay  of 
execution  for  such  a  pcxtod  vvuuld 
lie  required  to  obtain  judgment  and 
cxrcntion  in  a  suit  not  defended. 
Semble.   Bower  v.  Tiermann,  378 

17.  Bat  if  n  loncjrr  time  be  jjlveri,  t!ie 
surety  wilt  bo  discharged,  though  the 
maker  might  have  obtained  as  great  a 
ddaj  bjr  defending  the  suit.  id 

18.  If  a  prineipal  debtor  give  the  creditor 

h!-i  ivAc  fur  thf;  di  lit,  p  lyalili;  uiir  day 
after  daU,  the  surety  is  thereby  dis- 
charged. Feltowt  T.  PrewUtB,  519 

19.  And  it  is  not  cc»iipetent  ibr  the  cred- 
itor to  prove  that  the  note  was  intended 
as  u  mere  memorandum  ;ind  was  iK,t 


of 


Uic 
id 


to  fljMrate  as  aa  exlcnaioo 
ecedit. 

Set  COVXNAMT,  11. 

EvtoBiicSt  9. 

GcARA.vrr,  2,  3. 
Payment,  8. 


PRIVILBOED  COMMUNICATION. 
PROTEST. 


09  EXCHANOK  A.HD 


RBCORD. 


REDLMFTION  OF,  LANDS. 

1.  To  cntUIc  the  hulJcr  nf  a  mortgage  to 
acouire  the  right  of  a  purchaser  ot  land 
sola  on  exeentkm,  pnnmant  to  tho  set 
of  1S3G,  (;».  im  ^  1.)  the  mortgage 
must  be  one  executed  bv  the  d<- fon- 
dant in  the  enention.  Haigtt.Gal' 
Imp,  d97 

%  Where  a  defendant,  after  the  docket. 

ing  of  a  jiidjTmont,  sold  land  to  anoth- 
er, who  executed  a  mortgage  lor  the 
pnreba^c  money,  and  Uieland  was  af- 
tcrwunls  Hold  u  tder  a  fi.  fa.  on  that 
judgment,  and  a^  assignee  of  the  mort- 
gage, after  a  year  and  within  tilteen 
TTiontb?  from  ific  sale,  attempted  to  ac- 
quire the  right  of  the  purchaser  on  that 
sale  ;  held  that  ho  was  not  en  I  ilk  <1  to 
do  so,  and  that  the  ledemplioo  wat 
void.  id 

See  RspLKViif. 
Tuovut. 


KE.ENTRY. 

FcocccdinErs  on  a  Rventiy  for  iian>nnu 

nicnt  c  f  rent  at  common  law  and  bj 
statute  stated.  Pfr  Jewett,  J.  Oar- 
reU  J,  SeouUfh  334 

See  Evidence,  13  to  15. 


BEFERENCE. 

See  GotiibS. 

pBAOffioa,  17>  16. 


RELEASE. 

See  Agreement,  3. 

EviOEMCB,  10,  11. 

huaa/MD  AMD  TkiTAirr,  14. 

PhlKOIPAL  AND  SoBRTt  14i  lft> 


REMITTITUR. 

See  Courts  or  a  Justice  or  the  Peace, 
18. 


RENT. 

See  Covenant,  5. 

LutDLmD  AHD  TuTAirfw 
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RErLEViN. 


*Ibf  purchase  of  land  Bold  on  rxvcution 
after  receiving  llic  sheriff'a  deed,  can- 
BOl  SMin|»itj  replevin  in  the  etpit  for 
timber  which  had  boesk  cut  bj.tiic  dc 
fendanl  while  he  remainedin  possession 
during  the  fifitcn  months  subsequent 
ta  lite  sale.  I'er  BA<N«ioi«,C.J.  Mirii 
Baker, 

See  Fi,iAi>u«as,  11,24. 2f 
PkuoricB,  5,  7,  16. 


RES  JUDICATA. 

t.  A  judgment  of  a  oouit  of  oompatont 

junsf-i'  ti'^n  upon  a  point  sought  to  be 
liti^aud  botwcen  Ibe  same  piutiea  in 
another  suit,  m  ret  judieaUt,  Bou- 
ckard  T.  JDuu,  238 

t.  It  Is  not  necessary  that  the  plaintiff's 
claim  in  both  suits  should  be  identical. 
If  they  arise  out  of  the  snme  transac 
tion,  and  the  defence  is  equally  appli- 
cable to  each  suit,  tb«  fint  judpncnt 
will  be  conclusive.  id 

I.  And  a  judgment  vfoa  demurrer  is 
equally  eauaiuim  with  one  mi^ed 
opoa  «  verdict.  id 

4.H.  C.  was  IndditBd  to  the  United 

Slates  for  (lutic.'?,  arising  upon  n  Ningle 
itn^rtalion^  and  gave  two  bonds  with 
the  eame  euieties  payable  at  diftrent 
times  fnr  distinct  parts  of  the  same 
debt  One  of  the  purcties  having  paid 
both  boade  biooght  an  aoUon  m  tlir 
Bup<?rior  court  against  his  co-surcly 
for  contribution  on  account  of  the 
money  paid  upon  one  of  the  bonds,  and 
the  defendant  pleaded  a  disrharf^e  of 
himself  from  the  whule  debt  by  the 
secretary  of  the  treasury  pursuant  to 
the  act  of  congress,  to  which  the  plain- 
tiff demurred,  and  judgment  was  given 
ai^inst  bim.  Held,  that  such  judg- 
ment waa  a  ceoelmive  bar  to' a  aubM- 
qaenl  action  in  this  coart  between  the 
same  parties,  in  which  the  plaintiff 
eougbt  to  leoovcr  contribution  on  ac- 
of  tin  money  paid  on  the  ether 

id 


8 

SALE  OF  CHATTELS. 
Su  OAauaii^TtoAi 


SET-OFF. 


^^^^^^e  a  suit  is  brought  on  a  contract 
not  negotiable,  by  an  assignee  in  the 
name  of  the  original  creditor,  and  the 
dtlcndant  has  a  larger  demand  against 
Uie  as^ji^nor  which  is  ofu  character  to 
entitle  it  to  be  set  off  against  the  de- 
mand anvd  on,  such  set-off  can  onl^be 
uiadu  tu  Uie  amount  of  the  plaintlflTa 
debt,  and  no  judgment  for  a  bal|Dco 
can  be  rendered  against  the  plaintiS 
Kast  T.  Kathernt  344 


3 


.  In  cascupainst  a  t-liciilTfor  rrfrleclinj 
to  return  a  ^t.  /a.,  llie  declaraliun  ou^ht 
to  show  in  what  BMOaer  the  plaintiff 
has  sustained  damages.  Sfmhle.  Per 
Bearimi.i;y,  J.    Stetent  v.  Rovce,  327 

.  And  where  there  was  no  averment  in 
the  declaration  in  each  an  aotion  that 
the  judgment  debtors  had  real  estatn 
sabject  to  be  levied  on,  and  evidenoi^ 
bad  been  fiven  to  ehow  thatthere  war 
not  snfTlrienl  personul  projierty  to  sat 
isfjr  thc^/o.;  HCLu,  that  the  plaintifl 
waa  net  entitied  to  pnrnre  that  the  debt 
nrs  had  real  estate  which  ooght  to  harit 
been  sold  bj  the  shen£  id 

.  Althou<:rh  the  shrriffis  prima  facie 
liable  fen'  the  debt,  upon  proof  that  he 
bes  neglected  to  return  the  exeenliont 
he  may  nevertheless  milipale  tlie  dam- 
a  {ICS  by  showing  (iitier  al.)  that  the 
judgment  debtors  are  solvent,  and  that 
the  judgment  \h  rtitt  oeUeotiUa  Prr 

BKARDfiLEV,  J.  id 

See  PARTNKjtsiur,  1  to  4. 


eLAKDER. 

In  slander  for  words  set  forth  in  the 
declaration  m  Ki,;;lisii,  the  j'laintiff 
cannot,  in  general,  give  m  evidence 
words  spoken  in  a  Sonaffi  tengue. 
KnukolU  V.  BeckvTt  146 


2.  But  if  foreign  words  were  spoken  at 
the  same  ume  with  ttie  E^|[lisii  words, 
tbelbraiermay  bo  given  m  evidence 

in  (•nrniectiou  With  liie  lalti  r.  V)  shoW 

what  cfiurge  was  really  made.  id 

Damages  catmol  be  given  for  words 
spoken  alter  tbe  coraai^cementof  the 
aiMi,  or  for  wotde  not  elkyBA  itt  the 
deelaratiMb  H 
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4  b dander feriMr^ ml Mtkmable per 

in  consefinenec  of  th"  t;r,r  iking  of 
which  it  u  alleged  lhat  a  itura  pcraon 
acted  in  a  particular  minnor  by  which 
the  plaintifT  ^fas  damnified,  it  must  be 
shown  that  the  word*  were  spoken  in 
the  presencttof  meh  ponoo,  or  it  must 
in  anros  other  way  appear  that  the 
•peaking  of  the  words  was  the  cause 
orthaeooaeqaentiaJinjiiiyalkgdL  id 

5.  Where  such  words  are  spoken  in  the 
luaiinyr  of  onn  who  innocently  repeats 
them  to  anothrr,  who  is  thrrtby  inflii- 
«nced  to  wiliUiold  from  the  plaint; tT 
some  advantage  which  he  would  other- 
wise hare  j^nted  him,  Iho  action  will 
be  sustained.  SembU.  Per  Beaeds- 
UT,  J.  id 

6.  Otherwise,  if  th«  repetition  of  th« 
words  was  itself  slanderous,  and  the 
injury  was  ooemsioQed  in  Mrt  by  sach 
aeeood  dandv.  AmMr.  PcrBiAnDs- 
UTTiJ.  id 
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STATUTES,  CONSTRUCTION  OF. 

LSlatalea  not  b  tnms  retrospective, 

■ix>uld  not  be  construed  to  afTccl  past 
transactions,  especially  where  s:jcli 
construction  would  work  injuylice. 
JDmmiM  v.  iiuackubtuh,  594 


INDEX. 

SOrEBINTBNDBNTB  OF  THB 
POOR. 

Be*  Omoi  and  Omco, 4»8 


Si  Where  property  fa  lakea  mdar  a  itat- 

nle  authority,  without  the  consent  of 
the  owner,  the  power  must  be  strictly 
Mbwed  ;  and  tf  any  material  link  u 
wanting,  the  whole  proceeding  wi!!  hr 
vdli.    ihughtjf  T.  Hope,  5i>4 

Sm  CoNrrmrno!**!.  T/aw,  10. 
Common  Scuooi.s,  i,  J|  & 
Costs,  1 , 12. 
CovKTY  Clerk. 
Excise  Law. 
Evii>Ei<cSt4t5b 
Facto«. 

JlTKjMKNTH  ANO  ftCUTJOJfS. 

New- York,  City  or,  1,6, 7«14U>1& 

PtA<niGi*3,4»6;i3. 

Yov  Alio  ToiAaau. 


SUPElilNTENDENT  OF  COM- 
MON SCHOOLB. 

See  CowcoR  ScoooLa,  6. 

YoL.  HL*  81 


8UFESVISORS. 

1.  Where  the  board  of  sapervisora  of  t 
TOunty  are  required  by  law  to  *'  audit 
and  allow  "  the  accoonta  of  a  ckas  of 
public  officers  for  their  aalaries,  they 
have  no  di<5crction  to  exercise,  but 

.  iniisl  albw  the  salary  as  fixed  by  law. 
Jbrria    1%»  PeopU^  388 

2.  And  where  tho  account  of  such  an  of* 
ficar  waa  presented  to  the  board,  and 

was  not  audited — the  resolution  for  its 
allowance  being  lost — heid  that  n 
member  To^g  against  it  waa  liaMe  to 
the  pf-nalty  of  |^S0,  pRacabed  hr  1 

R,    368,  §  16.  id 

3-  In  an  action  for  th**  pf>nalty  in  such  a 
case,  tlie  facts  hcuig  unciisputed,  the 
liability  of  Iba  defend  uit  i^  a  conclu- 
sion ol  law;  and  the  jii(!;rc  need  not 
subnilt  the  quc^iiiuu  to  tiiu  jury.  id 

4.  Held  alao,  that  the  motive  of  th'»  dr- 
fendunt  in  not  material,  and  timt  iio  is 
liable,  althouch  he  aeled  mistakenly 
and  not  eomiplly.  w 

See  CoNSTtTtrrioNAL  Law«8> 
Fleadums, 


SUPREME  COURT. 
Aaa  Afftab 

SURVIVORSHIP. 

1.  Where  onr  nf  prvcral  joint  obligors  dies, 
his  representatives  nrc  nt  law  dis- 
charged ftam  liubiliiy  1 1  the  obligee. 
P«r Jsw«iT»J.  Bndkgi,Berwei^6l 

3.  Bat  thoy  are  liaUt  io  eqnitTt  tmleat 
the  deceiiBBd  waa  m  rnmij*  Per  Jew* 
CTT.J.  id 


TAXES. 

See  Common  fSmoot,^,  3  to  & 
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INDEX. 


TIMS. 

1»  1b  oqiB|wHiBif  the  time  within  which 

an  net  is  required  to  be  dono,  it  is 
reckoned  by  entire  duys,  rcjecltnf^  frac- 
tions of  a  d^iy,  cxcqit  in  cases  of  ncccs> 
■ity.  FcrBMiiisoit|C.J.  CantUy. 
MouUon,  12 

S.  And  whore  an  act  is  to  be  dnnc  m  ithin  a 
limited  period,  the  first  daj  is  gcocially 
"   PirBnma«,O.J,  id 


^  Aeeordinglj,  in  dctcmiming  whether 
the  Elatuto  of  limitations  has  run 
a^inst  a  demand,  the  day  on  which 
tho  action  accrued  ia  to  boezdudod 

4k  'inhere fore  whcro  a  note  payable  on  dc- 
oiund  WU9  mado  on  the  feortMnth  dtf 
of  February,  1839,  a  suit  commenced 
on  tho  fourteenth  dav  of  February, 
MMS*  n  in tiina  F«r BBmiMii,<X  J.  id 

5.  Tbo  court  will  not  inquire  into  the 
fVaetiom  of  a  day  in  order  to  determine 

wliotli'T  a  jud;;mcnt  rciTird  opon  1ii>ikI 
and  wanant  of  attorocj  was  fihxl  bo- 
Ibra  the  ezeeoUoo  wu  beoed,  where 
lliOFcttliiff  aside  of  ihe  execution  woii'J 
let  in  a  goncral  aasigtunont  which  the 
defimdant  intended  to  be  subject  to  the 
execution,  nnd  whrrr  the  delay  in  filing 
the  record  was  atliibutable  to  accident. 
CAite  T.  CSbft, 

Alt  ZomTATioifs,  STATtrrs  or,  1,3. 
fgwnoa,  IS. 


TRIAL. 

llT^lftrulo  that  an  objection  not  raisi^ 
at  the  inai  is  waived, applied  to  the  caw 
of  trustees  of  a  school  district  justifying 
the  selling  of  Uie  plaintiff's  property  on 
•  wsnant  inucd  lor  the  cdleotion  of 
one  dollar  more  than  the  amount  of  the 
t  ix  volcd  by  tlic  district  meeting, 
where  llio  point  waa  not  taken  at  tho 
trial;  (he  ttalolo  (is  a  proper  eaee) 
prniiittir:-  expenses  H'it  i't:ihraccd 
ID  the  vote  to  bo  inclMded  in  iho  war- 
Watt&mi9,Iarktm,  114 


2.  A  bill  of  except 'rr'  =)  xril!  not  lie  to  ro* 
view  the  exercise  of  the  discretion  of 
the  elfenit  judge  in  disregarding  a  va- 
riance  as  amendable.  Conoeer  v.  The 
MutmU  Jm.  Co.  of  Albany,  344 

3.  A  request  to  tho  judge  to  iiistm^t  the 
jury  i«hoold  rest  Ufwin  undisputed  facts 
or  a  hypothetical  case.  If  the  propo- 
sition submitted  \a  incnrrf»et  in  fact  or 
in  law,  the  judge  may  rLluse  to  giro 
the  instruction,  generally,  and  need 
not  qualify  euch  refusal  by  pcnnting 
out  tho  einmeous  part  Vottgki^ 


Set  AiixNDmNT* 
CovRTS  or  A 
10  to  IS. 

L.11. 


Vi 


TBOVER. 

The  purchaser  of  land  sold  on  cxe<^ation, 
after  receiving  the  ehcrifT's  deed,  maj 
liring  trover  for  timber  which  had  beeo 

cut  by  the  dcfrnd  m(  while  he  remain- 
ed in  possession  during  titc  fiDcerr 
tnonthi  •ubsequcnt  to  tho  sale.  Per 


X3 

USE  AND  OCCUPATION. 
Set  Jmaxvwko  AJfO  Tekavt,  111 

1.  In  an  teUon  on  a  bond  conditioned  to 
indemnify  the  obtigeo  against  his  lia- 
biiitjr  M  the  maker  of  •  promiasoiy 
note  held  by  a  third  peraen,  tl»  dtfea- 

ChurckUi  T«  Hunt,  9Si 

2.  Where  one,  opon  dfaeounting  a  note, 

)  deducit  and  rctaint  a  jn-catir  amount 
'  than  the  proper  discount  at  the  Icga. 
'  nta  of  mlflraet,  he  is  guiltj  of  a  misde* 

racanor  in  rferirinT  "  n  trTf'atcr  interest, 
i    discount  or  consiiJcnjUon,"  than  tha 
law  allows,  under  the  Statute  of  1837, 


Una, 


6a) 
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8f  pdmetlpiBn^j,  in  an  action  on  a  note, 

s  Witness  !3  pririlrgcd  from  testifying 
that  he  discounted  it  ia  that  maoner. 

id 

4  Where  one,  not  the  plaintiff  on  the  re- 
cord, is  called  faytbedelSudant,  as  the 


anr.rii 


as 


plnintiff  in  interest,  lo  be  ex 
a  witness  under  a  notice  pursuant  lo 
the  usury  ac|  of  1837,  ($  3,)  U  inust  be 
first  shown  bj  other  testimony  tbat bo 
IK  such  paciy'in  interest       ,  id 


INDEX. 

may  bring  watfe,  oT  Ml  aetIM  oh  tte 

case  in  the  natur<}  of  waste  against  tlM 
defmdant  in  the  execution,  for  cuttiitf 
timber  HfhSk  he  remathtid  in  pdwciddo 

during  the  fifteen  nmnihs  subscqtient 
to  the  sale.  jPer  BaoNsorr,  C.  J.  Sich 
r.Bikari  19 


VARIANCE. 

8U  Cack,5. 

LnionixfiT*  1& 


VENDOR  AND  VENDEE- 
See  DiMkiUMt  7  to  9. 

VfiMniB  Bfi  NOVO. 

See  AjLSiSsn  or  Jodgmknt. 


VOID  AND  VOIDABLE. 

..  Where  a  statute  InflictR  n  prnnlty  for 
dotrig  an  act,  such  act  la  unUvvfuJ, 
thoogh  not  in  terms  prohibited  or  do. 
flhndtobeiikgd.  QrifiA  w.  Wells, 

226 

S.  Where,  however,  a  statulQ  for  the  sole 
purpooft  9t  ieveniie,  reqatret  a  license 

for  carrying  on  a  particular  trade,  and 


inflicts  a  j^nalty  ^to  secure  the  pay. 
r  the  lieenw  money,  a  sale  with. 


tnentoftho  ^,  

out  a  license  in  the  course  of  that  busi- 
ness would,  it  secffl^  be  valid.  JPer 
BnoMMMf,  C.  J.  id 

8*  But  if  the  statute  has  in  view  the  pro* 
teetioaortlie  paUte  health  or  morale, 
or  the  prevention  of  frauds  by  ilie  seller, 
though  it  go  DO  further  than  tp  ioHict 
•  penally,  a  oontimot  in  vfeblkik  of 
ttoitalaleie  vouU  id 


W 

WASTE. 

!•  The  purchaser  of  land  8o!d  on  cxeru. 
tion,  after  recciviug  tiic  sheriff's  deed 


2.  He  may  a!<;o  bring^  trnvcr  for  the  tun* 
her.  Fer  BaoKSON,  C.  J.  id 

3.  But  he  cannot  maintain  replevin  in 
the  cfplt,  as  that  action  will  lie  only 
where  trespuss  might  be  brought,  and 
Ine^etftran  inju^  lo  real  estate  cen 


WATER  COUBSB. 
Su  Cm,  5,  & 

WILL& 

!•  BfeneiniMinKty  ofinrnd  in  e  tieteler» 

however  qreat,  will  nnt  avnid  his  will, 
provided  he  be  nat  an  idwt  or  a  loiuu 
tie.  JUeadlanl  e.  JVsfllfe,  37 

2.  The  term  tntMund  mind  In  the  stat- 
ute coaccroing  wills,  is  of  ttie  same 
eifpufieatiea  aa  mw  mmpat  nmuAt 

and  any  one  otherwise  competent,  to 
whom  these  terms  do  nol  apply,  may 
make  a  valid  wiU.  The  first  pttf«gra|m 
of  the  marfriiial  abstract  of  the  caT  of 
&(f  werO  executor  v.  J^urpenard,  ^26 
Wmd,  255k)  cmaioed  and  appA»v^ 

3^  dne  has  a  right,  by  fair  argument,  or 

por<:uasion,  to  indurr  -annihcr  to  inalio 
a  Will  in  his  favor,  i^er  J^vvstT}  J.  id 

4.  &)  a  will  cannot  beimpcacnea  on  the 
ground  that  a  devisee,  at  the  time  it 
wae  drawn,  reminded  the  testator  of 

what  lie  had  before  stated  aa  to  his  in- 
tended disjpoaitioa  of  portiooa  of  bia 
property.  .tf 

5  The  «^  f '"a  testator,  who  died  seized 
and  possessed  of  real  and  personal  cs> 
tatc,  leaving  a  wife  and  children,  eon* 
tained  a  clause  in  these  words :  **  I 
give  and  bequeath  unto  my  beloved 
wife,  all  my  real  estate,  one  clock,  and 
the  intrrc^t  t)f  fivn  hnnri'-rf}  dollarf 
during  her  ItJeUtae;"  and  other  parte 
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of  the  will  disposed  of  the  residue  of 
tho  pnwerty  MQao^g  the  children,  but 
the  ml  Mtate  wit  not  a  fain  menUon- 
ed.  Held,  tliat  the  words  during  her 
lifetime"  quahfied  all  the  subjects  an- 
taeedently  mentioned  m  the  seBteaee, 
and  that  the  widow  conBCquently  took 
an  «»tate  ibr  life  onlj  in  the  lands. 
Jmtn  w,  Anmnh  456 

6.  A  testator,  by  a  will  which  Vy^k  ciTccl 
prior  to  the  enactment  of  the  revised 
Blnt'Jtrc,  devised  lands  to  his  son  B. 

during  his  nalural  itfe,  aud  after  his 
decease  to  hi»  heirs  and  their  heirs  and 
■ssijrns  forever Held  that  B.,  b? 
force  of  the  rule  in  S/ieUeu'a  coMe,  took 
an  estato  in  fee  in  the  pmniscs. 
SehauumakMr  v.  AAscto.  485 


WITNESa 

1.  In  an  action  for  the  penalty  pven  by 
9  Jl.  S.  400,  §  43,  to  tho  a^evcd 
party  against  a  witness  for  not  attcnd- 
lOlg  court  pursuant  to  a  subpccQa,  it 
Oiait  sppMr  to  enable  the  plaintiff  to 
recover,  that  the  witness  was  niulcrial, 
and  that  damages  resulted  from  hid 
ma-attendanee.  CSMtrtmyT.  Jla/br,97 

S.  Accordingly,  when  the  defendant  in 
foch  an  ecCwn  offered  to  thow  that  the 

pluinliiT  h  id  admitted  that  the  defen- 
dant knew  nothing  about  the  matters 
In  eeatfofenj  in  the  smt  in  irfiicb  be 
was  8ub[)ceriiiC'I  ;  held,  that  the  evi- 
dence was  admissible,  id 

%.  A  party  who  caoses  a  witness  to  be 

Biibptrnnrd  v.hn  i^^  known  to  him  not 
to  Uc  material,  ibr  the  purpose  of  an- 
ttoyanca,  it  fttiltf  of  a  oootentot  of  the 
court  whose  proean  ia  aaod.  Per 
BsiJUMLar,  J.  id 


4.  The  omiBMion  to  pay  the  witneta  US' 
ieest  ii  a  "  reaaonable  ezcusa"  ibr  nan* 
attandanea*  which  wffl  anlMl  bte 
fiwa  ]iabi%  for     peoatty.  id 

5.  Accordingly  where  a  witness  on  being 
subpcenaed  and  paid  for  one  day's  at- 
tendance, attended  on  the  day  named 
In  the  Bubpcena,  and  then  applied  to 
the  party  by  whom  he  was  sabpoenaad, 
for  a  farther  payment  of  feet  which 
waK  refused, ii[M>n  whichtiio witness  left 
court,  and  the  cause  was  tried  in  his 
abaenea;  Mdt  that  the  pmltj  waa 
not  inearfod*  id 

6.  Anthoritles  relating  to  the  varioas 
remedies  against  a  dcfaamoig  witness 
idmad  to.  Ftr  BmuLDVMf$  J.  td 

7.  Wbara  Ibe  defendant,  in  an  aetion  on 

a  note,  opened  his  defence  by  stating 
that  C,  the  teller  of  the  plaintiff'a 
bank,  had  disooonted  (ha  note  after  it 
had  been  off-red  to  the  bjnk  for  dis- 
count  and  refused,  contranr  io  I  R,S, 
595,  ^  28  ;  and  then  eaBed  C.  topcora 
that  the  note  was  discounrf  1  on  an 
usurinus  consideration;  held  that  C. 
was  privileged  fivm  testifying,  on  (ho 
ground  that  his  evidence  would  tend 
to  subject  him  to  tho  forfeiture  of  twice 
tho  anemit  of  the  laaii»  aceordiag  to 
tho  terms  of  that  aot  Henry  v.  Bank 
e/  SaUiutt  593 

8.  If  a  pfi<^ty,  desiring  to  examine  a  wit- 
ness whose  testimony  would  tend  to 
convict  him  of  a  criminal  offence,  or 
expose  him  to  a  penalty  or  forfeiture, 
rely  upon  the  statute  of  Umitationa  hav- 
ing run,  to  aToid  the  objection  hotnnol 
bIiow  affirm  it' m  ly  that  no  indictment 
was  found,  or  suit  coromenced,  within 
the  period  of  linuUtioii.  id 

See  UsoET.  3, 4. 
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